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FRANCHISE — of  gas-light  company  to  lay  pipes  in  street,  when  not 

transferable  to  assignee,  19 
when  right  of  gas-light  company  to  lay    pipes,  a 
franchise,  28 
FRAUD — setting  aside  contract  for  a  public  work  on  account  of, 
28 
insufficient  to  sustain  action  for  money  had  and  received, 
884 
FRAUDULENT  CONVEYANCE— to  a  woman  in  consideration  of 

marrying  £prantor,  240 
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GAS-LIGHT  COMPANY — permisssion  by  niunicipal  corporation  to 

lay  pipes,  not  transferable  to  assignee, 
19 
when  permission  to  lay  pipes  in  streets, 
a  franchise,  23 

GENERAL  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— at- 
tachment for  contempt,  when  not  to 
issue  against  assignee:  act  of  1878, 
395 

GRAND  JURY — ^jnrormay  be  called  to  show  evidence  of  witness 

before,  834 

GUARDIAN  AND  WARD— mode  of  objecting  to  accounting  of 

guardian:  examination  of  account- 
ing party  by  objector,  to  enable  him 
to  frame  objections,  149 
liability  of  guardian  ad  litem  for  costs, 
899 

H. 

HUSBAND  AND  WIFE— dower  not  barred  by  false  represent^itions 

of  mortgagor  that  he  is  unmarried,  236 
deed  to  a  woman  in  consideration  of  her 

marrying  grantor,  when  void,  240 
Fuit  by  and  against  wife,  without  consent 

or  joinder  of  husband,  249 
action  by  wife  for  enticing  away  husband, 

maintainable,  249 
arrest  of  defendant  in  action  for  enticing 

away  husband,  249 
legality  and  enforcement  of  covenant  of 

support  in  articles  of  separation,  256 
warrant    to  seize  money  of  absconding 

husband,  and  directions  thereon,  260 
validity  of  purchase-money  mortgage  by 

wife  to  husband,  299 
when  tenants  in  common,  and  not  by  the 

entirety,  299 
effect  of  married  woman ^s  acts  on  tenancy 

by  entirety,  299,  810 
when  widow  necessary  party  in  action^ 

by  administrator  of  husband,  488 
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INJUNCTION — to  restrain    assignee  from  exercising   franchise  of 

assignor,  10 
to  restrain  receiver,  pendente  lite,  from  exercising 

franchise,  when  refused,  23 
to  restrain  insolvent  partners  from  disposing  of  prop- 
erty, 295 
INSANE  PERSONS — powers  of  commission  of  lunacy  as  to,  425 

what  sufficient  allegation,  on  demurrer,  of  men- 
tal incapacity,  483 
INSURANCE,  FIRE— when  grantee  from  fictitious  grantor  has  no 

insurable  interest,  47 
LIFE— rules  of  distribution,  &c,  on  dissolution  of 
company,  108 
notice  to  present  claims  on  dissolution  of  com- 
pany, 198 
what  is  the  reserve  in,  108 
mode  of  ascertaining  present  value  of  policies, 

108 
offsetting  premium  notes,  108 
policy-holders,  creditors,  not  partnere,  198 
INTEREST — on  promissory  note,  first  usuriously  negotiated  out  of 

tills  State,  GG 
INTERPLEADER — by   warchousekeeper   to    de^/ermine    confiicting 

claims,  818 

J. 

JOINDER — of  causes  of  action:  necessity  of  suing  for  all  installments 
of  rent  due,  452 
of  husband  in  suit  by  or  against  wife,  unnecessary,  249 
JUDGMENT — when    and  how    interlocutory   judgment  for  an   ac- 
counting to  be  entered:  review  thereof,  138 
form  of.  for  costs  against  guard iau  ad  litem,  899 
when  not  vacated  after  lapse  of  one  year,  452 
for  part  of  claim  on  contract,  when  burs  rest,  406 
JURY— personating  juror,  invalidates  verdict,  867 

verdict  not  impeached,  but  corrected  by  sworn  statements 

of,  ;JG7. 
statutes  ;;iving  right  of  trial  by,  liberally  construed,  871. 
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L. 

LANDLORD  AND  TENANT— when  lease  executed  by  agent  in  his 

own    name    will    not   bind   land- 
lord, 1 
LEASE — when  executed  by  agent  so  as  not  to  bind  principal,  1 
necessity  of  suing  for  all  installments  of  rent  due,  462 
LEGACT— construction  of,  to  benevolent  society,  68 

to    benevolent    society,    conditioned    on    support    and 

maintenance  of  a  beneficiary,  68 
▼old  for  uncertainty:  lapsing  of,  63 
LEGISLATUKB—ratification  by,  of  illegal  act  under  a  contract,  28 
LICENSE— when  permission  by  municipal  corporation  to  lay  gas- 
pipes  not  a  license,  but  franchise,  28 
LIEN — when  not  enforceable  by  one  joint-owner  against  other,  824 
LUNACY — proceedings  on  inquisition  of:    testimony  of  supposed 
lunatic,  417 

M. 

MANDAMUS— to  compel  permission  of  burial,  121 
MARRIAGE — validity  of  marriage  per  verba  de  presenti  in  a  foreign 

country,  98 
when  consideration  of,  insufficient  to  sustain  deed, 
240 
MARINE  COURT — appeals  from,  to  common  pleas,  rules  applicable 

to,  when  dismissed,  874 
MONET    HAD  AND    RECEIVED— what  to  be  shown  to  sustam 

action  for,  884 
MORTGAGES— when  assignment  of,  void    as   against  subsequent 

&tma  >2e2e  assignee,  188 
defense  of  usury  in  foreclosure  of;  effect  of  cove- 
nant to  assume,  170 
dower,  not  barred  by  false  representations  of  mort- 
gagor as  to  marriage,  286 
on  a  partner*s  interest  in  copartnership  land,  effect 

of,  278 
by  partner  on  land  of  firm  held  in  his  name,  when 

no  lien,  278 
recording  of,  when  ao  notice,  278 
for  purchase-moaey,  by  wife  to  husband,  validity 

of,  299 
declarations  of  f onner  owner  of  land  when  incom- 
petent as  to  payment  of,  368 
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MUNICIPAX    CORPORATION— permiflrion  to  a  gas-light  company 

to  lay  pipes,  not  transferable  to 

assignee,  19 
when  such  permission  a  franchise, 

and  to  be  exercised  by  a  receiver 

pendente  lUe,  2S 
when  public  notice   of  proposals 

for  public  work  necessary,  28 
liability  for  public  work :  limit  of 

cost  and  of  appropriations,  28 
liability  of,  for  wrongful  acts  of 

servants,     as     to     constructing 

sewers,  408 
commissions  of  county  treasurer, 

408 
assessment  for  local  improvement, 

414 

N. 

NATURAXIZATION— power  of  surrogate's  court  to  grant,  391 
NAVIGATION — when  State  law  governs  on  board  a  vessel  on  high 

seas,  84 
K£GLIG£NC£ — presumption  of  right  of  action  for  injuries  to  per- 
son, in  foreign  country,  84 
when  statute  giving  right  of  action  for  causing 

death,  applicable  on  vessel  on  liigh  seas,  84 
liability  of  telegraph  company  for  miscarriage  of 
message,  151 
N£W    TRIAL — when  motion   for  new  trial    on    judge^s    minutes 

applies,  188 
to  be  granted  unless  improper  evidence  is  harmless, 
884,  858 
^.    Y.    DISTRICT  COURT— jury  to  be  demsnded    at   any    time 

before  trial:  what  sufficient  assent, 
871 
NOTICE — transcript  of  judgment,  when  effvctnnl  as  notice  of  entry 

of  judgment,  452 
NUISANCE — when  general  covenant  against,  not  an  incumbrance, 

ite 

p. 

PARTIES— proper  |iarty  pbiintiff  to  action  on  lease  executed  by  an 

•gt?»t,  1 
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PARTIESr— examination   of    accounting   guardian    by    objector,   to 

enable  bim  to  frame  objcctious,  149 
examination  of,  after  interlocntory  judgment,  138 
when  near  relatives  proper  parties  to  enforce   rigbt  of 

burial,  121 
right  of  one  who  has  contracted  for  burial  of  a  corpse, 

to  enforce  con ti act,  121 
continuance  of  action  by  assignee  of  plaintifiTs  rights, 

pendente  lite,  194 
bringing  in  new  parties  pending  reference,  195 
joinder  of  husband  in  suit  by,  or  against  wife,  unneces- 
sary, 249 
trustee  in  articles  of  separation,  when  to  sue  in  his  own 

name,  256 
when  widow   necessary  party  in  action  by  executors  or 
administrators  of  husband,  433 
PARTNERSHIP — policy-hohlers    of    life    insurance,   creditors,    not 

partners,  198 
when  land  held  in  name  of  one  partner,  belongs 

to,  273 
when  mortgage  by  partner  on  land  of  firm  held 

in  his  name,  no  lien,  273 
effect  of  mortgage  on  partner's  interest  in  copart- 
nership land,  273 
a  question  of  partnership  realty  examined,  287, 

note 
use  by  partner,  after  dissolution,  of  firm  name 

and  trademarks,  292 
action  by  general  creditor  to   prevent  insolvent 
partners  from  disposing  of  property,  295 
PAYMENT — declarations  of  former  owner  of  land,  when  incompe- 
tent as  to,  of  mortgage,  858 
PLEADINQ — when  bill  of  particulars  to  be  obtained  by  motion; 

when  by  demand  alone,  59 
when  indefiniteness  in  pleading  remedied  by  motion 
for  bill  of  particulars,  and  not  by  motion  to  make 
more  definite  and  certain,  59 
supplemental  answer  in  action  for  rent,   setting  up 

judgment  in  junior  action,  452 
service  of  supplemental  answer  in  action  for  foiecloB- 

uie  suit,  170 
when   amendment  to  be   regarded  supplemental  an- 
swer, 170 
necessary  averments  in  action  by  trustee  in  articles  of 
separation,  256 
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PLEADING — when  allegations  of  trespass  and  conversion,  surplus- 
age in  replevin,  818 
when  amended  on  appeal,  824 
election  of    parties  to  use  words  of,  in  more  liberal 

sense  than  court  would  allow,  824 
what  sufficient  on  demurrer,  of  mental  incapacity  of 
testator,  433 
POSSESSION — by  one  joint  owner  to  exclusion  of  other,  324 
PRESUBIFTION — of  right  of  action  for  compensation  for  injuries  to 

the  person,  in  foreign  country,  84 
PRINCIPAL  AND  AGENT— when  lease  executed  by  agent  in  his  own 

name  will  not  bind  ))riucipal,  1 
liability  of  principals  for  money  fraudu- 
lently obtained   by  common  agent 
284 


R. 

RATIFICATION— by  legislature  of  illegal  act  under  a  contract,  28. 
REAL  PROPERTY — when  general  covenant  against  nuisance,  not  an 

incumbrance,  186 
RECEIVER — when  to  exercise  a  franchise  pendente  Ute^  28 

what  sufficient  levy  against,  271 
RECORDING  ACT— statutory  notice  by  record,  only  for  hona  fide 

purchaser  or  incumbrancer,  188 

when  recording  of  mortgage  on  copartnership 

land,  no  notice,  273 
REFERENCE — bringing  in  new  parties  pending,  195 
REFEREE — power  of,  to  compare  handwriting,  113 
RELIGIOUS  CORPORATION— right  of,  to  convey  burial  lots,  121 
REPLEVIN — when  allegations  of  trespass  and  conversion,  surplusage 

in,  318 
when  one  joint  owner  cannot  maintain,  against  other, 
824 


SEAL — effect  of  agent^s  signing  and  sealing  instrument  in  his  own 

name,  1 
SHERIFF — what  valid  levy  against  receiver,  271 
SHIPPING — when  State  law  governs  on  board  a  vessel  on  high  seas, 

84 
presumption  as  to  nationality  of  vessel,  08 
SURROGATE— when  to  take  examination  of  ucccuuting  guardian,  to 

enable  objector  to  frame  objections,  140 
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SURROGATIr— power  of,  to  punisb  for  contempt,  880 

when  attachment  will  issue  against  ezecntor  or  ad- 
ministrator for  contempt,  890 
power  of,  to  naturalise*  891 


T. 

TAXBiS-^ssseasment  for  local  improvement,  how  to  be  levied,  4t4 
TELBC^RAPH  COMPANY— liability  for  miscarriage  of  messages,  151 

note  on  measure  of  damages  in  cases  of, 
154 
TlTLBr^'-^Dnveyance  by  fictitious  grantor  gives  no  title,  47 
TRADEMARKS— arbitrary  numbers  as,  17 

of  firm,  when  to  be  used  by  partner,  after  dissolu- 
tion, 992 
TRBSPASS — ^when  allegations  of,  in  action  of  replevin,  surplusage, 

818 
TRIAL— duty  of  making  requests  to  charge,  47 

comparison  of  handwriting  in  trial  by  referee,  118 

verdict  not  impeached  but  corrected  by  sworn  statements  of 

jurymen,  867 
verdict  invalidated  by  one  personating  juror,  367 
statutes  giving  right  of  trial  by  jury,  liberally  construed, 

871 
jury  to  be  demanded  in  New  York  district  court  at  any  time 
before:  what  sufficient  assent,  871 
TROVER— when  action  for  claim  and  delivery  instead  of,  818 
TRUSTEE — in  articles  of  separation,  a  trustee  of   an  express  tmat, 

856 

U. 

ULTRA  VtRES— when  changes  in  plan  for  a  public  work  not,  88 
USURY— in  promissory  note  first  negotiated  out  of  this  State,  65 

a  defense  in   foreclosure  to  mortgage:  who  may  set  api 
170. 


V. 

VENDOR  AND  PURCSASfiR— when  neither  covenant  against  um 

as  a  cemetery  nor  general  cove* 
nant  against  nuisances^  an  in* 
eumbranoe,  186 
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w. 

WAIVER — defense  of  former   adjadicttion,  when  not  walred,  by 

failure  to  allege  it,  452 
WAREHOU8E-EEBFER— when  not  entitled  to  bond  of  indemnity 

from  true  owner:  proper  remedy,  818 
WILL — construction  of  conditional  legacy  to  benerolent  society: 

l^ricy  Toid  for  uncertainty,  58 
WITNSS8 — ^testimony  of  expert  as  to  handwriting,  98 

may  be  questioned  as  to  different  eridence  before  grand 
jury,  884 
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SCHAEPER  V.  HENKEL. 
N.  T.  Court  of  Appeals  ;  November^  1878. 

Lease.— Peincipal  and  Agent. — Pakties.— Seal. — ^Evidence. 

An  action  upon  a  lease  under  seal  must  be  brought  by  and  in  the 
name  of  a  person  who  is  named  therein  as  a  party  thereto,  or  by  an 
assignee  of  such  party.* 

Where  it  distinctly  appears  from  the  instrument  executed  that  the 
seal  affixed  is  the  seal  of  the  person  subscribing,  who  designates 
himself  as  agent,  nnd  not  the  seal  of  the  principal,  the  former  only 
is  the  real  party  who  can  maintain  an  action  thereon. 

To  enable  a  person  not  apparently  a  party  to  recover  on  the  contract 
as  one  which  is  valid  without  a  seal,  it  must  appear  tliat  it  was 
really  made  on  behalf  of  the  principal,  from  the  instrument,  and 
that  he  derived  benefit  from  and  ratified  it  by  acts  on  his  part. 

Where  a  complaint  is  founded  entirely  upon  a  deed,  and  plaintiff  on 
the  trial  claims  to  recover  solely  by  virtue  thereof,  and  the  deed 
cannot  be  enforced  as  a  sealed  instrument,  it  cannot  be  resorted  to 
as  evidence  of  an  agreement,  which  would  be  valid  without  seal. 

To  render  a  lease  under  seal,  signed  by  an  agent  in  his  own  name, 
binding  on  the  principal,  it  must  appear  from  the  lease  itself  that 
it  purports  to  be  made  by  the  principal,  before  it  can  be  considered 
as  obligatory  upon  the  principal. 

Appeal  by  plaintiflEs  from  a  judgment  of  the  general 
term  of  the  New  York  court  of  common  pleas,  affirm- 
ing a  judgment  dismissing  complaint. 

The  action  was  brought  by  Frederick  Schaefer  and 
Max  Schaefer  against  Charles  Henkel,  upon  a  written 


*  See  note  at  end  of  case. 
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lease  of  certain  premises  in  New  York  city  to  the  de- 
fendant. 

The  plaintiffs  were  not  x>s^ies  to  the  lease  upon 
which  the  action  was  brought.  It  was  not  signed  by 
them.  Their  names  did  not  appear  in  it,  and  there 
was  nothing  in  the  lease  to  show  that  they  had  any- 
thing to  do  with,  or  any  interest  in,  the  demised 
premises,  or  the  execution  of  the  lease,  or  that  it  was 
executed  in  their  behalf.  It  was  made  by  one  Brown, 
as  lessor,  who  is  described  therein,  and  who  signed  it 
as  agent,  but  it  was  not  stated  in  the  lease  for  whom  he 
acted.  The  covenants  were  all  between  "J.  Komaine 
Brown,  agent,  the  i)arty  of  the  first  j)art,"  and  the  de- 
fendant as  i)arty  of  the  second  part,  and  it  was  not 
made  to  appear  that  the  defendant  had  any  knowledge 
or  intimation  whatever  that  Brown  was  acting  on  the 
behalf  of  the  plaintiffs,  or  for  their  benefit.  For  whom 
Brown  was  agent  was  not  made  known  to  the  defend- 
ant^ and  it  only  appeared,  by  parol  proof  upon  the 
trial,  that  Brown  was  authorized  orally  by  the  plaint- 
iffs to  make  a  demise  of  the  premises  described  in  the 
lease.  The  signature  of  Brown  was  as  agent,  and  his 
seal  was  attached  to  the  instrument,  and  the  same  was 
also  signed  and  sealed  by  the  defendant.  The  plaint- 
iffs, without  any  assignment  of  Brown's  intei*est  under 
the  lease,  brought  this  action  to  recover  the  rent  un- 
paid, upon  the  ground  that  Brown  merely  acted  as 
their  agent  by  their  authority,  and  that  they  are  the 
actual  i>arties  in  interest.  The  question  to  be  deter- 
mined is  whether  the  actual  owners  of  the  lease,  which 
is  in  the  nature  of  a  deed  inter  partes^  which  was  not 
anA  does  not  on  its  face  show  that  it  was  executed  by 
them,  but  which  does  show  an  execution  by  a  third 
X)erson  claiming  to  act  as  agent  without  disclosing  the 
name  of  his  principal,  and  which  contains  covenants 
between  the  parties  actually  signing  and  sealing  the 
same,  can  maintain  an  action  upon  it  for  the  rent 
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reserved  therein,  even  although  the  person  who  exe- 
cuted the  same,  describing  himself  ''agent  and  party 
of  the  first  part,"  had  oral  authority  to  enter  into  the 
contract,  and  acted  as  the  owner's  agent  in  the  trans- 
action. 

Janes  A.  Deering^  for  plaintiffs,  appellants. — The 
plaintiffs  can  sue  npon  the  agreement  made  by  their 
agent  in  his  own  name  (Coleman  v.  Loder,  53  N.  T. 
393;  Ford  v.  Williams,  21  How.  Pr.  289;  Dykers  t>. 
Townsend,  24  N.  T.  61 ;  Story  on  Agency,  §§  148, 160, 
163, 420,  and  cases  cited).    That  the  lease  was  under 
seal,  and  sealed  by  the  agent,  does  not  alter  the  rule  (2 
A  &  part  II.  tit.  1,  c.  7,  §§  8,  9).    Not  being  required 
to  be  under  seal  it  may  be  regarded  as  a  simple  con- 
tract, and  the  seal  may  be  regarded  as  surplusage 
(Haight  V.  Sahler,  30  Barh.  218 ;  Worrall  v.  Munn,  2 
-^-  r.  229 ;  Morgan  v.  Held,  7  Abb.  Pr.  215 ;  Lawrence 
^-  Taylor,  5  Hill,  113 ;  Bank  of  Columbia  v.  Patterson, 
7  Oraiich,  229  ;  Evans  v.  Mills,  12  Wend.  340 ;  Randall 
^-  Van  Vechten,  19  JoTins.  60 ;  Dubois  v.  Delaware  & 
Hudson  Canal  Co.,  4  Wend.  286 ;  Lawrence  v.  Taylor, 
5  Bill,  107.    See  also  Evans  v.  Wells,  22  Wend.  324 ; 
^y  on  Agency,  %  277;   1  Am.  Leading  Cas.  73i5, 
^iey     Under  the  Code  the  plaintiffs  alone  can  sue 
^pon  the  agreement  made  by  Brown  {Code  of  Pro. 
§  111 ;  Cummings  n.  Monia,  3  Bosw.  560 ;  Selden  v. 
Pringle,  17  Barb.  468 ;  Hastings  v.  McKinley,  1  E.  D. 
^^tth,  273;   Considerant  v.  Brisbane,  2  Bosw.  470; 
S.  C,  22  JSr.  T.  389;  Poor  v.  Guilford,  10  Id.  273). 
pnder  defendant's  waiver  of  further  proof  by  plaintiffs 
^^  must  be  assumed  that  the  plaintiffs  had  other  and 
P^per  evidence  sufficient  to  establish   the  contract 
(Colgrove  v.  Hartford  ^  New  Haven  R.  R.  Co.,  6  Bv^r, 
382;  N orris  v.  Badger,  6  Cow.  449;  Fearing  v.  Irwin, 
66  X  T.  486 ;  Grim  v.  Hamel,  2  HiU.  434). 

James  Clark  and  J.  Henry  McCarthy  for  defend- 
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ant,  respondent. — No  action  can  be  maintained  on  the 
lease  by  the  plaintiffs  {Chitty  on  Contracts^  11  Amer. 
Ed.  77;  Clarke's  Lessee  v,  Courtney,  5  PeL  319; 
Spencer  v.  Field,  10  Wend.  88 ;  Howe  v.  Howe,  1 
N.  H.  49  ;  Hinkley  v.  Fowler,  15  Mass.  285  ;  Town- 
send  V.  Hubbard,  4  Hill.,  351 ;  Taylor  on  Landlord 
and  Ten.  §  139 ;  Briggs  v.  Partridge,  64  N.  Y.  362 ; 
Union  India  Rubber^  Company  v.  Tomlinson,  1  JE.  D. 
Smithy  364 ;  Andrew  v.  Estes,  11  Me.  267 ;  New  Eng- 
land Marine  Ins.  Co.  v.  De  Wolf,  8  Pick.  56 ;  Potts  v. 
Rider,  3  Ham.  lOhio]  71 ;  Berkeley  v.  Hardy,  5 
B.  &  C.  355 ;  Montague  v.  Smith,  13  Mass.  404 ; 
Combe's  case,  9  CoJce^  75 ;  Story  on  Agency ^  4  ed.  §§ 
160,  270,  422 ;  Huntington  v.  Knox,  7  Cush.  374). 
The  plaintiffs  are  not  helped  by  the  Code  (§§  111,  113 ; 
Chicago  &  Great  Eastern  Rw.  Co.  v.  Dane,  43  N.  T. 
240 ;  Lesler  v.  Jewett,  12  Barh.  502).  Brown  having 
no  written  authority,  and  the  term  being  for  more  than 
one  year,  is  void  as  the  act  of  the  principals  (3  R.  S. 
6  ed.  p.  141,  §§  6,  8,  9 ;  Post  v.  Martens,  2  Rob. 
437).  The  doctrine  of  ratification  has  no  application. 
An  action  can  be  maintained  in  the  name  of  Brown, 
whose  right  defendant  is  estopped  from  denying  (Potts 
V.  Rider,  3  Ham.  [Ohio']  71 ;  Vernan  v.  Smith,  15  N.  Y. 
327). 

Miller,  J, — [After  stating  the  facts.] — The  rule 
seems  to  be  quite  well  established,  that,  in  general,  an 
action  upon  a  sealed  instrument  of  this  description 
must  be  brought  by  and  in  the  name  of  a  person  who 
is  a  t)arty  to  such  instrument,  and  that  a  third  person, 
or  a  stranger  to  the  instrument,  cannot  maintain  an  ac- 
tion upon  the  same.  The  question  presented  has  been 
the  subject  of  frequent  consideration  in  the  courts,  and 
I  think  it  is  established  in  this  State  that  where  it  dis- 
tinctly appears  from  the  instrument  executed  that  the 
seal  affixed  is  the  seal  of  the  person  subscribing,  who 
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designates  himself  as  agent,  and  not  the  seal  of  the 
principal,  that  the  former  only  is  the  real  party  who 
can  maintain  an  action  on  the  same.    He  alone  enters 
into  the  covenants,  and  is  liable  for  any  failare  to 
fulfill,  and  he  only  can  prosecute  the  other  party.    He 
is  named  in  the  indenture  as  a  party,  and  an  action 
will  not  lie  on  behalf  of  or  against  any  one  not  a  party 
to  the  instrument,  or  who  does  not  lawfully  represent 
or  occupy  the  place  of  such  party.      It  is  unnecessary 
to  review  all  the  decisions  bearing  upon  the  question, 
as  in  a  very  recent  case  the  principle  discussed  has 
been  considered  by  this  court,  and  the  whole  subject, 
as  well  as  the  decisions  relating  to  the  same,  deliber- 
ately and  carefully  reviewed  (see  Briggs  v.  Partridge, 
W  N.  T.  357).    In  the  case  cited,  an  action  was  brought 
to  recover  purchase-money  unpaid  upon  a  con  tract  for 
the  sale  and  purchase  of  lands.    The  complaint  alleged 
that  the  plaintiffs  entered  into  an  agreement  in  writing 
with  one  Hurlburd,  who  was  acting  under  the  author- 
ity of  the  defendants,  whereby  the  plaintiffs  sold,  and 
the  defendants  through  Hurlburd  bought,  a  certain 
described  piece  of  land,  for  a  price  named,  which  price 
Ae  defendants,  through  their  agent,  Hurlburd,  agreed 
^  pay,  as  specified.    The  agreement  was  in  writing, 
but  did  not  show  that  Partridge  was  a  principal  party, 
and  was  signed  and  sealed  by  Hurlburd  individually. 
The  name  of  Partridge  did  not  appear  in  the  instru- 
^^nt,  but  the  plaintiffs  offered  to  prove  that  Hurlburd 
^as  acting  solely  for,  and  under  the  direction  of  Par- 
Wdge,  who  made  or  caused  the  first  payment  to  be 
'^e  as  Partridge's  agent  or  trustee  in  the  transac- 
tion, and  that  his  authority  was  oral.    Proof  was  also 
offered  to  show  that  Hurlburd  was  constituted  such 
agent  by  parol,  and  that  the  plaintiffs  did  not  know 
that  Partridge  was  the  real  principal.     The  complaint 
Was  dismissed,  and  it  was  held  by  this  court  that  a 
contract  of  this  description,  under  seal,  could  not  be 
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enforced  as  the  simple  contract  of  another,  not  men- 
tioned in,  or  a  party  to  the  instrument,  on  proof  that 
the  under-named  had  oral  authority  from  such  other 
to  enter  into  the  contract,  and  acted  as  agent  in  the 
transaction,  at  least,  in  the  absence  of  proof  of  some 
act  of  ratification  on  the  part  of  the  undisclosed  prin- 
cipal. The  opinion  of  Andrews,  J.,  in  the  case  cited, 
fully  covers  the  question  now  presented,  and  it 
appears  to  be  unnecessary  to  review  or  examine  the 
prior  cases  which  have  a  bearing  upon  the  subject. 
Unless  some  distinction  of  a  vital  character  exists 
between  that  case  and  the  one  now  to  be  determined, 
the  former  must  be  regarded  as  decisive  of  the  case  at 
bar. 

The  claim  of  the  learned  counsel  for  the  appellant, 
that,  as  the  contract  in  case  of  a  lease  is  not  required  to 
be  under  seal,  it  may  be  regarded  as  a  simple  contract, 
upon  which  the  principal  may  sue  or  be  sued  in  his 
own  name,  and  the  seal  may  be  rejected  as  surplusage, 
is  also  considered  in  the  opinion  in  the  case  cited  ;  and, 
without  indorsing  the  correctness  of  the  cases  relied 
upon,  it  is  remarked  that  there  are  cases  which  hold 
this  doctrine :  ''  but  the  principal's  interest  in  the  con- 
tract appears  upon  its  face,  and  he  has  received  the 
benefit  of  performance  by  the  other  party,  and  has 
ratified  and  confirmed  it  by  acts  inpais.^^  It  is,  there- 
fore, settled  law,  that  in  order  to  take  a  case  out  of  the 
general  rule,  where  the  contract  is  one  which  is  valid 
without  a  seal,  and  the  seal  is  therefore  of  no  account^ 
it  must  appear  that  the  contract  was  really  made  on 
behalf  of  the  principal,  from  the  instrument,  and  that 
the  party  derived  benefit  from  and  accepted  and  con- 
firmed it  by  acts  on  his  part. 

Within  this  rule,  it  remains  to  be  considered 
whether  the  case  at  bar  diflfers  from  that  cited.  An 
attempted  distinction  is  sought  to  be  maintained,  for 
the  reason  that,  in  the  case  cited,  Hurlburd,  the  agent. 
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did  not  enter  into  the  agreement  to  sell  as  agent,  while 
here  Brown  signs  as  agent,  which,  it  is  claimed,  is 
notice  of  the  capacity  in  which  he  contracts.    This,  we 
think,  is  not  sufficient,  and  to  establish  any  real  dis- 
tinction it  should  appear  of  whom  he  was  agent,  and 
that  the  parties  claiming  were  his  principals.    The 
plaintiffs  not  being  named  in  the  lease,  and  it  not  ap- 
pearing that  they  had  any  interest  therein,  there  is  no 
fflore  ground  for  claiming  that  Brown  was  their  agent 
than  that  he  was  the  agent  of  some  stranger.    The  use 
of  the  word  "agent''   has  but  little  significance  of 
itself,  and,  as  the  principals  are  not  named^  cannot  be 
regarded  as  applying  more  to  one  person  than  to  an- 
other.   It  did  not  take  away  from  Brown's  obligation, 
because  he  is  named  as  agent.    The  covenants  are 
between  the  parties  only  who  are  named  in  the  instru- 
nient,  and  no  other  parties.    Any  other  interpretation 
^onld  be  a  contravention  of  its  obvious  import.    As 
w'e  said  in  the  case  cited :  ''  We  find  no  authority  for 
^h.e  proposition  that  a  contract  under  seal  may  be 
t^nied  into  the  simple  contract  of  a  party  not  in  any 
^y  appearing  on  its  face  to  be  a  party  to  or  interested 
^^  it,  on  proof  de  hors  the  instrument  that  the  nominal 
P^ty  was  acting  as  the  agent  of  another."    To  render 
the  principal  liable,  where  there  is  a  contract  by  deed, 
^^de  by  an  attorney  or  agent,  it  must  be  made  in  the 
^^e  of  the  principal  (Huntington  v.  Knox,  7  Cush. 
?^ ;  cited  and  approved  in  Briggs  v.  Partridge,  supra). 
.^ould  be  going  very  far  to  hold  that  a  distinction  so 
^ing  and  unimportant  would  authorize  a  disregard 
^lle  decision  cited,  and  thus  virtually  establish  a  new 
^^  different  principle  than  the  one  which  has  been 
^^tleU  thereby. 

^     Ajiother  point  is  made,  that  the  plaintiffs  have  rati- 

.^^  the  contract  and  the  defendant  has  been  in  posses- 

^^^  and  has  paid  the  plaintiffs  $150  on  account  of  the 

^t.    There  is  no  evidence  of  any  possession  otherwise 
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than  under  the  lease  which  was  executed  by  Brown, 
and  the  presumption  is  that  it  was  in  pursuance  there- 
of and  not  under  the  plaintiffs.  Nor  does  the  proof 
show  any  payment  of  rent  to  the  plaintiffs.  The  com- 
plaint alleges  that  no  part  has  been  paid  except  the 
sum  of  $150 ;  and  the  proof  shows  that  a  balance  was 
due,  deducting  this.  It  may,  therefore,  have  been 
paid  to  Brown,  and  not  to  plaintiffs,  and  no  presump- 
tion arises  that  it  was  to  the  plaintiffs.  The  case  of 
Briggs  V.  Partridge  (supra)  disposes  of  the  question 
considered ;  and  if  we  follow  that  decision,  there  is  no 
ground  for  claiming  that  the  plaintiffs  can  maintain  the 
action. 

It  is  also  urged  that  the  plaintiffs  can  maintain  the 
action  under  the  Code  (§  111)  as  the  real  parties  in  in- 
terest. One  great  object  of  this  provision  was  to  enable 
an  assignee  of  a  chose  in  action  to  sue  in  his  own  name, 
and  it  would  be  placing  a  construction  upon  this  pro- 
vision which  is,  I  think,  unwarranted,  to  hold  that  a 
sealed  instrument,  executed  by .  parties,  belongs  to 
another,  without  any  transfer  whatever  by  a  party 
named  therein.  The  parties  whose  signatures  and 
seals  are  affixed  to  such  an  instrument,  and  who  alone 
are  named  therein,  are  the  real  parties  in  interest,  for 
they  only  are  bound  thereby.  No  right,  therefore,  ex- 
ists in  a  stranger  as  against  one  of  them,  until  there  is 
an  assignment  of  the  interest  of  such  party.*  It  is 
enough  to  say  that  the  plaintiffs  were  not  lawfully  en- 
titled to  the  rent,  under  the  lease,  nor  the  defendant 
bound  to  pay  them  therefor,  until  a  transfer  of  the 
lessor's  interest,  or  until  some  recognition  of  the  plaint- 
iffs' title  thereto  by  the  defendant,  which  does  not  ap- 
pear to  have  been  made.  For  anything  which  appears, 
another  suit  may  have  been  brought  by  Brown  to  re- 

« 

*  An  oral  assignment  would  be  valid  except  where  the  statute  of 
frauds  applies.  Murray  v,  BulPs  Head  Bank,  3  Dal^,  864.  As  to  the 
statute,  see  Kessel  v,  Albetis,  50  Barb,  862 ;  2  22.  8,  184,  §§  6-9. 
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cover  the  very  same  rent,  and  it  is  not  clear  what  valid 
defense  coold  be  interposed  to  such  an  action. 

The  waiver  of  farther  testimony  on  the  trial,  by  the 
defendant,  did  not,  we  think,  aid  the  plaintiffs'  case. 
It  was  accompanied  by  a  distinct  statement  of  the 
grounds  npon  which  the  defendant  claimed  that  the 
plaintiffs  had  ibiled  to  make  out  a  case,  and  that  it 
was  not  claimed,  on  the  part  of  the  plaintiffs,  that  the 
premises  described  in  the  complaint  were  let  or  de- 
mised to  the  defendant  otherwise  than  by  the  indenture 
of  lease,  or  otherwise  occupied  by  him.  This  left  the 
case  to  be  determined  upon  the  lease  as  given  in  evi- 
dence, and  did  not  warrant  an  inference  that  there  was 
other  evidence  to  establish  the  plaintiffs'  claim. 

It  is  urged  that  it  is  not  essential  to  the  plaintiffs' 
right  to  recover  that  they  should  claim  under  the  lease, 
but  that,  as  the  contract  is  not  one  required  to  be  under 
seal  or  even  in  writing,  there  is  no  ground  for  claiming 
that  the  principal  can  be  deprived  of  his  remedy.*  It 
is  a  complete  answer  to  this  position  to  say  that  no  such 
question  was  presented  upon  the  trial,  and  the  plaint- 
iffs do  not  claim  otherwise  than  under  the  lease.  The 
complaint  sets  it  up,  and  the  evidence  establishes  it^ 
execution.  Had  the  plaintiffs  sued  for  use  and  occu- 
pation, claiming  that  Brown,  as  their  agent,  had  acted 
without  authority  in  taking  the  lease  in  his  own  name, 
and  that  it  really  was  made  for  the  plaintiffs'  benefit,  a 
different  case  would  arise.  But  such  is  not  the  fact, 
but  the  claim  of  the  plaintiffs  to  recover  rent  rests  upon 
the  lease  entirely.! 

♦  Compare  Kiersted  t>.  Orange,  &c.  R  R.  Co.,  09  K  Y,  343,  rev'g 
1  Hun,  151:  Gibson  v.  VS^'arden,  14  WaU.  287;  Russell  t).  Anable,  109 
McM.  72 ;  8.  C,  12  Am,  R  005  ;  Mason  v.  Breslin,  9  Ahb.  Pr,  N.  8. 
427.  • 

t  At  the  trial  the  allegation  would  have  been  amendable.  Bedford 
•.  Teihune,  80  N,  T.  453,  affi'g  1  DdLy^  471;  Houghton  v,  Koenig,  18 

a  A28& 
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Nor  can  it  be  claimed  upon  any  valid  ground  that 
the  question  now  presented  is,  whether  the  lease  is  a 
bar ;  for  the  apparent  reason  that  the  plaintiffs  have 
made  the  lease  the  foundation  of  their  right  to  recover 
and  claim  under  it,  and  under  no  other  different  agree- 
ment. 

Upon  the  trial  the  plaintiffs  proved  by  the  agent, 
Brown,  that  he  was  authorized  orally  to  demise  the 
premises  in  the  complaint  mentioned,  and  that  he  did 
so  by  the  instrument  in  question.  It  was  also  proved 
that  the  defendant  entered  upon  the  premises  and  oc- 
cupied the  same,  and  that  the  amount  claimed  was  due 
thereon.  At  this  stage  of  the  case  the  defendant's 
counsel  claimed  that  the  lease  was  not  the  act  and  deed 
of  the  plaintiffs,  and  that  they  had  no  cause  of  action 
arising  out  of  the  same  against  the  defendant,  no  proof 
being  offered,  and  it  not  being  claimed  that  the  prem- 
ises were  let  otherwise  than  under  the  lease.  The 
plaintiffs  made  no  application  to  amend  the  pleadings, 
nor  any  claim  that  a  recovery  could  be  had  otherwise 
than  upon  the  lease.  As  no  question  was  made  ui^on 
the  trial  as  to  the  authority  of  the  agent  to  make  the 
lease  in  the  form  it  was  executed,  it  cannot  be  urged 
upon  this  api)eal  that  the  question  arises  whether  the 
agent  could  cut  off  the  plaintiffs'  rights  or  remedjr.  In 
the  absence  of  direct  proof  that  the  agent  exceeded  his 
authority,  and  without  the  presentation  of  such  a  ques- 
tion upon  the  trial,  it  is  difficult  to  see  upon  what  basis 
any  such  claim  rests.  Even  if,  in  a  suit  brought  for 
that  purpose,  where  the  complaint  sets  forth  all  the 
facts,  the  acts  of  the  agent,  when  he  exceeds  his 
powers,  may  be  disregarded,  there  is  no  principle 
which  upholds  the  doctrine,  and  no  authority  for  hold- 
ing, that,  when  the  action  is  brought  upon  the  instru- 
ment itself,  which  is  now  alleged  to  hSve  been  unau- 
thorized, and  no  proof  given  of  any  want  of  authority, 


ABBOTT'S    NEW   CASES.  11 


Schaefero.  Henkel. 


nor  any  point  made  upon  the  trial  on  the  subject,  the 
plaintiff  can  recover. 

Bat  it  is  sufficient  to  say  that  the  plaintiffs  did  not 
seek  reUef  upon  any  such  ground,  either  in  the  com- 
plaint or  upon  the  trial.     If   they  had  applied   to 
amend  the  complaint,  it  would  have  rested  with  the 
court  to  determine  whether  the  amendment  proposed 
^as  proper,  and  upon  what  grounds  or  terms,  if  any, 
such  an  application  should  be  granted. 

Some  authorities  are  cited  for  the  purpose  of  up- 
holding the  position  that  the  deed  may  be  resorted  to 
as  evidence  of  the  terms  of  the  agreement,  although  it 
cannot  be  enforced  as  a  specialty.    Conceding  that  this 
may  be  done  when  an  action  is  brought  setting  forth  the 
want  of  authority,  we  think  that  such  is  not  the  case 
where  the  complaint  in  the  action  is  founded  entirely 
upon  the  instrument,  and  the  plaintiffs  upon  the  trial 
claimed  to  recover  solely  by  virtue  thereof.    A  refer- 
ence to  some  of  the  cases  relied  upon  does  not,  I  think, 
snstain  the  doctrine  contended  for,  where  no  issue  is 
^^de  as  to  the  authority  of  the  agent.     In  Evans  v. 
^ells  (22  Wend.  324),  the  action  was  brought  against 
^^e  makers  of  a  promissory  note,  and  the  question  in- 
^^Ived  was  as  to  the  authority  of  an  agent  to  execute  a 
'^^©ase  in  his  own  name  to  compromise  the  claim,  and 
^e    competency  of  proof  showing  a  ratification  by 
^^^ol  and  an  acceptance  of  the  fruits  of  the  release,  as 
^®U  as  the  effect  of  the  same.    It  is  quite  manifest 
.    ^t  the  testimony  was  competent,  as  this  distinct 
?^^e  was  presented  upon  the  trial ;  and  while  the  decis- 
^^  cf  the  court  was  entirely  correct,  it  has  no  appli- 
^*^icn  to  the  case  at  bar.     It  may  be  added  that  the 
r^^^  is  an  authority  against  the  plaintiffs,  as  it  was 
^Icl  that  the  release  was  invalid  as  to  the  principal, 
x|^^  could  only  be  made  binding  by  a  subsequent  rati- 
^^^^tion.    Haight  v.  Sahler  (30  Barb.  218)  holds  that  a 
^l)omtion  is  liable  upon  its  contract,  although  the 


12  ABBOTT'S    NEW    CASES. 

Evidence  to  show  party  to  written  instrament. 

I 

agents  have  affixed  their  own  seals,  when  the  instru- 
ment on  its  face  purports  to  have  been  executed  by 
the  corj^oration,  and  their  acts  were  ratified  by  the 
corporation,  and  it  is  apparent  that  there  was  no  inten^ 
tion  to  bind  the  agents.  This  was  decided  upon  the 
authority  of  Randall  v.  Van  Vechten  (19  Johns.  60), 
but  neither  of  these  cases  aflEocts  the  question  now  con- 
sidered. 

The  other  cases  cited  do  not  aid  the  plaintiffs'  case, 
or  present  the  characteristic  features  which  distinguish 
the  case  at  bar.  We  do  not  deem  it  necessary  to 
examine  them  fully,  and  it  is  enough  to  say  that  none 
of  them  hold  that,  under  circumstances  like  those  here 
presented,  the  principal  can  recover.  We  find  no  error 
on  the  trial,  and  are  of  opinion  that  the  judgment  must 
be  affirmed. 

The  principle  has  long  been  settled  by  authority 
that  to  render  an  instrument  of  this  nature,  signed  by 
an  agent  in  his  own  name,  binding  on  the  principal,  it 
must  appear  from  the  contract  itself  that  it  purports  to 
be  made  by  the  principal,  before  it  can  be  considered  as 
obligatory  upon  the  principal.  See  Squier  v.  Norris  (1 
Lans.  282),  where  the  authorities  are  considered.  This 
rule  is  applicable  here,  and  it  is  too  late,  we  think,  to 
change  a  principle  which  has  so  long  been  acquiesced 
in. 

Church,  Ch.  J.,  Folqeb,  Andrews  and  Earl,  JJ., 
concurred.  Rapallo,  J.,  read  for  reversal  and  a  new 
trial,  and  Allen,  J.,  concurred. 

Judgment  affirmed  with  costs. 

NoTB  ON  Oral  Evidekce  to  Show   Real  Party  to  WRrrrEN 

Instrument. 

The  question  whether  the  true  party  to  a  written  contract  oiay  be 
shown,  by  oral  evidence,  to  bo  different  from  the  one  named  .or  sign- 
ing, is  one  upon  which  there  is  great  conflict  in  the  authorities ;  but 
certain  clear  distinctions  reconcile  much  of  the  apparent  hostility. 
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Evidence  to  show  party  to  written  instrument. 

Laying  out  of  view  sealed  instmments  (which  arc  the  subject  of  a 
stricter  rule,  stated  in  the  text),  and  negotiable  paper  (which  is  the 
subject  of  a  direct  antagonism  of  the  highest  authorities),  the  gen- 
eral principle,  well  settled  by  modem  authority  in  respect  to  unsealed 
and  non-negotiable  written  contracts,  is  that  oral  evidence  is  admissi- 
ble to  show  that  one  not  named  as  a  party  was  the  real  party,  for  the 
purpose  of  establishing  the  right  of  an  apparent  stranger  to  sue  on 
the  contract,  or  his  liability  to  be  sued ;  but  not  for  the  purpose  of 
exonerating  an  apparent  party,  unless  he  be  a  public  officer. 

To  illustrate  the  application  of  the  rule,  if  Principal  A.  employs 
Agent  B.  to  sell  goods,  and  Agent  C,  for  Principal  D.,  buys  of 
Agent  B.,  and  the  contract  of  sale  is  made  and  signed  by  Agents  B. 
and  C.  in  their  own  names  as  if  they  were  principals,  A.,  the  princi- 
pal seller,  may  sue  on  the  contract,  and  prove,  by  parol,  the  agency 
for  himself,  to  show  his  interest;  and  if  his  action  or  an  action  by 
B.  is  against  the  Principal  D.,  the  buyer,  plaintiff  may  prove  C.'s 
agency  and  D/s  interest,  to  show  the  liability  of  the  latter.  But  if 
A.  sues  C,  or  D.  sues  B.,  neither  defendant  can  set  up  the  agency  to 
exonerate  himself  from  all  liability  on  the  contract  to  which  he  put 
his  name  as  if  principal,  unless  he  shows  his  principal  was  a  govern- 
ment, foreign  or  domestic. 

I.  As  to  simple,  non-negotiatie  eoTUractSy  the  general  rule  therefore  is : 

Parol  evidence  is  admissible  to  show  that  one  or  both  of  the  con- 
tracting parties  were  agents  for  other  persons,  and  acted  as  such 
agents  in  making  the  contract,  so  as  to  give  the  benefit  of  the  con- 
tract on  the  one  hand,  and  charge  with  liability  on  the  other,  the  un- 
named principal;  and  this,  whether  the  agreement  be  or  be  not 
required,  by  the  statute  of  frauds,  to  be  in  writing.  This  docs  not 
contradict  the  writing.  But  parol  evidence  is  not  admissible  to  prove 
that  the  apparent  principal  is  not  liable.  Higgins  v.  Senior,  8  Mees, 
di  W,  834,  844  (the  leading  English  case). 

1.  Action  hy  the  undisclosed  principal. 

The  leading  American  case  is  Ford  «.  Williams  (21  ifew.  U,  8, 
287),  where  ;this  rule  was  applied  for  the  purpose  of  sustaining  an 
action  by  the  undisclosed  principal,  the  real  seller,  against  the  buyer. 
In  an  executory  sale  of  goods. 

On  an  unsealed  contract  for  carriage  of  merchandise,  the  em- 
.ployers,  not  named,  may  recover,  on  proof  that  the  nominal  party 
therein  was  their  agent,  and  was  undisclosed  at  the  time  the  con- 
tract was  made.  N.  J.  Steam  Nav.  Co.  t?.  Merchants'  Bank,  6  How, 
U.  8.  344,  381 ;  followed  in  21  Id.  288. 

Parol  evidence  is  competent  in  behalf  of  a  plaintiff  suing  on  an 
unsealed  executory  contract  (other  than  negotiable  paper),  to  show 
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Evidence  to  show  party  to  written  instrument: 

that  defendant,  although  his  name  does  not  appear  in  the  instrument, 
and  was  not  disclosed,  was  the  principal  of  the  nominal  party,  and 
this,  although  the  other  contracting  party  supposed  that  the  latter 
was  acting  for  himself.  This  rule  applies  as  well  to  contracts  which 
are  required  to  be  in  writing,  as  to  those  to  which  writing  is  not  nec- 
essary. Briggs  V,  Partridge,  64  N,  F.  357;  affi'g  39  Super.  Ct,  (J.  d 
8,)  339,  and  cases  cited  (dictum). 

Upon  an  implied  promise  arising  out  of  an  unsealed  contract  the 
principal  may  recover,  on  parol  evidence  that  it  was  made  for  his 
benefit,  although  the  contract  did  not  appear  in  the  instrument. 
Huntington  v,  Knox,  7  Cush,  373.     (Price  of  goods  sold.) 

On  an  unsealed  contract  to  deliver  goods,  made  in  his  own  name, 
by  an  agent,  on  behalf  of  the  buyer,  the  buyer  may  maintain  an  action. 
Hubbert  v.  Borden,  6  Whart.  79,  91.     (Buyer  against  seller.) 

In  this  case,  the  fact  that  plaintiffs  were  the  real  party  in  interest 
was  disclosed  at  the  time  of  the  contract.     Id, 

The  fact  that  the  defendant  was  informed,  at  the  time  of  entering 
into  the  contract,  that  the  other  party  to  it  executed  it  merely  as 
agent  for  plaintiff,  may  be  proved  to  sustain  plaintiff^s  action.  Hub- 
bert c.  Borden,  6  Whart.  (Penn.)  79,  91. 

Where  the  grounds  above  stated  for  applying  the  rule  exist,  it  is 
not  essential  that  it  appear  in  the  body  of  the  instrument,  or  in  the 
signature,  that  the  nominal  party  was  acting  for  another.  Ford  v. 
Williams  (above).  Contra,  Auburn  City  Bank  v.  Leonard,  40  Barb. 
119.  Compare  Goddard  v.  Mallory,  52  Id.  87;  Fenly  v.  Stewart,  5 
8andf.  101;  8.  C,  10  N.  7.  Leg.  Obs.  40;  Williams  v.  Christie,  4 
Duer,  29. 

The  fact  that  the  seller  was  known  to  be  merely  an  agent  at  the 
time,  and  contracted  in  his  individual  name,  does  not  prevent  the 
buyer  from  recovering  against  the  principal.  Furman  v.  Loder,  11 
Ad.  dt  El.  589. 

If  the  party  is  informed  that  the  person  with  whom  he  is  dealing 
is  merely  an  agent  for  another,  and  prefers  to  deal  with  the  agent 
personally,  on  his  own  credit,  he  cannot  afterward  charge  the  princi- 
pal.   Ford  V.  Williams  (above)  (dictum). 

But  it  must  appear  that  with  full  knowledge  of  the  facts  ho  elected 
to  take  the  sole  responsibility  of  the  agent.  The  fact  that  he  knew 
that  he  was  dealing  with  an  agent  is  not  enougli,  if  he  was  excusably 
ignorant  that  the  signature  was  not  such  as  to  bind  the  principal, — 
as,  for  instance,  where  a  man  who  could  not  read  made  a  deposit  in 
bank,  and  was  given  a  certificate  signed  by  an  officer  personally. 
Coleman  v.  First  Nat.  Bank  of  Elmira,  53  iV.  Y.  388,  894. 
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Endence  to  show  party  to  written  instrament. 

The  fact  that  the  statute  of  frauds  required  the  writing  does  not 
alter  tlie  rule.    Ford  «.  Williams  (above). 
2,  Actum  aQainst  the  undisdosed  principal, 

Od  an  unsealed  contract  the  principal  may  be  charged,  although 
the  statute  of  frauds  requires  a  writing.  In  this  case,  the  principal 
was  known  at  the  time  the  contract  was  made.  Dykers  v,  Townsend, 
24  ilT.  Y.  57.    (Seller  against  buyer  of  stocks.) 

Oral  evidence  to  show  an  undisclosed  agency,  and  for  the  purpose 
of  charging  the  true  principal,  is  competent,  although  the  signature 
of  the  instrument  was  in  the  name  of  the  alleged  agent,  **per  *'  a 
third  person.    Lemed  o.  Johns,  0  AUm^  419. 

The  rule  that  an  agent  must  sign  his  principaPs  name,  in  order  to 
bind  the  principal,  is  confined  to  sealed  iDStrumenta.  New  England 
Marine  Ins.  Co.  v,  De  Wolf,  8  Pick.  56. 

De  Witt  «.  Walton  (9  N.  T.  571)  is  often  cited  to  the  contrary. 
1^  was  the  case  of  a  signature  of  a  note  with  addition  of  **  agent 
^  &C."   It  was  held  that  it  was  not  enough  to  show  that  the  signer 
Itad  power  to  bind  defendant.     It  must  be  shown  that  he  executed 
^  power  by  a  signature  such  as  to  bind  him.     But  there  was  no 
Qiiestion  of  parol  evidence  as  to  real  party  in  interest. 
3.  Aetim  against  agent  who  contracted  as  apparent  principal. 
For  the  purpose  of  exonerating  the  nominal  party  to  a  written  in- 
*trmneuj  (even  though  not  under  seal,  and  not  such  as  required  to  be 
'^  Writing)  parol  evidence  is  ineffectual  for  the  purpose  of  showing 
^^t  he  was  an  agent,  and  so  understood  to  be  by  plaintiff,  even  where 
^  signed  describing  himself  as  such.     Orchard  v.  Bininger,  51  If.  T. 
^2.    (Action  on  receipt  by  committee,  to  account  for.) 

A  party  to  a  written  contract  who  contracted  in  his  own  name,  with 
^^thing  in  the  contract  to  indicate  that  he  was  acting  for  another, 
^ill  not  be  permitted  to  prove  by  parol  that  he  was,  in  fact,  to  the 
5^owledge  of  the  other  party,  acting  as  agent  simply,  and  thus  let 
^  a  claim  for  recoupment  of  damages  suffered  by  them.  Babbett  t. 
^Oung,  51  N.  Y.  238;  affi'g  51  Barb.  466. 

The  agent  who  signed  as  if  personally  liable,  cannot  contradict 
^^e  writing  by  proving  that  he  was  contracting  only  as  agent.  Ford 
*•  Williams  (above). 

To  exonerate  the  agent,  it  is  not  enough  to  show  that  he  had 
Power  to  bind  the  principal;  he  must  show  that  he  executed  the 
Power  so  as  to  bind  him.  Orchard  'o.  Bininger,  5\N.  T,  652.  (Signa- 
ture of  accountable  receipt  as  **  committee.") 

The  fact  that  he  signs  describing  himself   as  trustee,  does  not 
exonerate  him.     Pumpelly  v.  Phelps,  40  N,  T.  59. 
n.  Sealed  instruments. 
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Evidence  to  show  party  to  written  instrument. 

Parol  evidence  is  not  competent  in  behalf  of  plaintiff  suing  on  a 
sealed  contract,  to  show  that  defendant,  although  not  in  any  way  ap- 
pearing on  the  face  of  the  instrument  to  be  a  party  to  or  interested  in 
it,  was  the  principal  of  the  nominal  party,  in  the  absence  of  anything 
to  show  that  defendant  received  its  benefit  or  ratified  it.  Briggs  v. 
Partridge,  64  JV.  T,  857;  afli'g  89  Super.  Ct,  (J,  db  S.)  339.  (Vendor 
still  in  possession  against  purchaser.) 

In  the  case  of  a  sealed  agreement,  where  there  is  nothing  in  the 
body  of  the  instrument,  or  in^the  form  of  a  party ^s  signature,  to  indi- 
cate that  the  obligation  thereby  created  was  intended  to  be  any 
other  than  a  personal  obligation  on  his  part,  parol  evidence  is  inad- 
missible to  show  that  the  agreement  was,  in  fact,  the  obligation  of 
third  persons,  and  that  such  party  signed  it  as  their  agent,  for  the 
purpose  of  charging  such  alleged  principal.  Squier  v.  Norris,  1  Lans, 
285. 

When  a  sealed  contract  which  would  have  been  valid  without 
seal,  is  executed  in  such  form  that  it  is  in  law  the  contract  of  the 
agent,  not  that  of  the  principal,  but  the  interest  of  the  latter  appears 
on  its  face,  and  lie  has  received  its  benefit,  and  acted  in  ratification  of 
it,  he  may  be  charged  in  assumpsit  on  the  promise  contained  in  the 
instrument,  which  may  be  resorted  to  to  ascertain  the  terms  of  the 
agreement.  Briggs  v.  Partridge,  64  iV.  F.  364,  and  cases  cited 
(dictum). 

If  a  seal  was  actually  afiSxed  as  that  of  the  party  signing,  his 
principal  cannot  be  charged  on  the  covenant,  without  evidence  of 
ratification,  &c.,  although  a  seal  was  not  necessary.  Briggs  v.  Part- 
ridge (above). 

And  if  the  covenant  of  such  principals  is  essential  to  mutuality,  to 
make  a  valid  instrument,  they  cannot  recover  on  it,  in  their  action 
against  tlie  other  contracting  party,  even  though  it  clearly  appear 
in  the  body  of  the  instrument  that  the  stipulations  were  intended  to 
be  with  them.     Townsend  v    Hubbard,  4  IliUy  851. 

An  action  does  not  lie  against  a  husband  for  an  installment  due  by 
a  contract  to  purchase  land,  signed  by  his  wife,  apparently  as  princi- 
pal, upon  oral  evidence  that  she  contracted  as  his  agent.  The  statute 
requires  that  the  party  who  is  to  be  bound  shall  sign.  Galusha  i7« 
Hitchcock,  29  Barb,  193.  In  this  case  it  docs  not  appear  whether 
the  contract  was  sealed  or  not.  Fcnly  v.  Stewart  (5  Sandf.  101)  is 
cited,  which  is  contrary  to  the  principle  in  other  cases. 
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CoIIIds  v.  Reynolds  Card  Manafacturing  Co. 


COLLINS  V.    THE    REYNOLDS    CARD    MANU- 
FACTURING   COMPANY. 

ilT.  T.  Supreme  Coai'lj  First   Department ;  Special 

Term,  October,  1879. 

Tbademarks  in  Nuheralb. 

A  series  of  arbitrary  numbers  may  constituto  a  yalid  trademark, 
though  not  used  in  connection  with  tbe  manufacturer's  name  or 
with  other  words  signifying  origin  or  ownership. 

Trial  by  the  court. 

The  action  was  brought  by  Alfred  M.  Collins, 
Henry  H.  Collins  and  Edward  Cope,  to  restrain  defend- 
ant from  using  the  number  ^'85"  and  an  imitation  of 
the  plaintiffs'  label. 

Plaintiffs  manufacture  most  of  the  cards  used  for 
photographic  mounts  in  this  country.    Their  cards  of 
various  sizes  and  kinds  are  boxed  each  kind  by  itself, 
in  a  paper  box,  with  a  label  on  one  end  of  the  box. 
The  cards  themselves  are  perfectly  plain  in  appear- 
ance, and  the  boxes  and  labels  are  not  marked  with 
the  manufacturers'  name  or  with  any  peculiar  device, 
except  that  upon  the  labels  numbers  running  from  1 
to  upwards  of  50  are  printed,  a  different  number  being 
employed  for  each  kind  of  cards.    The  numbers  are 
purely  arbitrary,  and  are  used  by  the  plaintiffs  for  the 
double  purpose  of  distinguishing  the  different  kinds  of 
their  cards  as  among  themselves,  and  also  of  designat- 
ing to  the  trade  cards  of  their  manufacture,  and  of 
distinguishing  them  from  cards  of  all  other  manufac- 
turers.   The  numbers  were  first  selected  by  the  plaint- 
iffs, and  had  been  exclusively  used  by  them  for  this 
purpose,  and  with  this  effect  in  the  photographic  card 
trade,  until  certain  of  them  were  adopted  by  the  de- 
fendant.   The  plaintiffs'  cards  are  generally  ordered, 
in  the  trade,  simply  by  the  numbers. 

Vol.  VIL-2 
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Collins  «.  Reynolds  Card  Manufactming  Co. 

Flamen  B.  Candler  and  Oeorge  Richards  {Van 
Winkle^  Candler  <fe  «7ay,  attorneys),  for  plaintifEs. 

Homer  A.  Nelson  and  A.  Bell  Mdlcomson 
{Cochrane  &  Malcomson^  attorneys),  for  defendants. 

Lawrence,  J. — ^This  case  cannot  be  distingoished, 
in  my  opinion,  in  principle,  from  that  of  Gillot  i>. 
Esterbrook.  In  that  case  the  court  held  that  a  mann- 
factarer  has  the  right  to  distinguish  the  goods  manu- 
factured by  him,  by  any  peculiar  mark  or  device  he 
may  select  and  adopt,  by  which  they  may  be  known  as 
his  in  the  market,  and  that  he  is  entitled  to  the  pro- 
tection of  a  court  of  equity  in  the  exclusive  use  of  the 
peculiar  mark  or  symbol  appropriated  by  him,  desig- 
nating or  indicating  the  true  origin  or  ownership  of 
the  article  to  which  they  are  affixed.  In  that  case  the 
plaintiff  had  impressed  the  figures  ^^303"  ux>on  his 
pens,  and  the  pens  were  put  up  in  boxes  with  a  label 
on  top,  containing  the  name  of  the  maker  and  numerals, 
and  the  i)ens  were  known  and  ordered  by  dealers  as 
303  pens. 

In  the  case  at  bar,  the  labels  do  not  contain  the 
name  of  the  plaintiffs  as  makers,  but  the  evidence  sat- 
isfies me,  beyond  doubt,  that  the  figures  "35"  were 
known  to  and  recognized  by  dealers  when  employed  as 
designating  carte  de  visile  mounts,  as  referring  to  the 
particular  kind  of  card  which  was  manufactured  by 
the  plaintiffs. 

And  under  the  authorities  I  am  of  the  opinion  that 
the  plaintiffs  have  a  trademark  in  those  figures,  and 
are  entitled  to  be  protecteyd  from  its  infringement  by  a 
court  of  equity  (Gillot  v.  Esterbrook,  48  N.  Y.  374 ; 
Kinney  v.  Basch,  16  Am.  Law  Beg.  N.  8.  596). 

The  case  presented  upon  the  trial  of  this  action 
forces  me  to  the  conclusion  that  the  defendants  delib- 
erately appropriated  the  figures  **36  "  for  the  purpose 
of  inducing  the  public  to  believe  that  the  goods  which 
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City  of  Brooklyn  v.  Fulton  Municipal  €kw  Co. 

are  offered  for  sale  by  the  defendants  are  the  goods  of 
the  plaintiffs.  Judge  Van  Brunt,  in  the  case  last 
dted,  has  well  expressed  the  rale  which  is  applicable  to 
such  cases.  The  learned  judge  says:  ^'If  the  use  of 
any  words,  numerals  or  symbols  is  adopted  for  the 
purpose  of  defrauding  the  public,  the  courts  will  inter- 
fere to  protect  the  public  from  such  fraudulent  intent, 
eyen  though  the  person  asking  the  intervention  of  the 
court  may  not  have  the  exclusive  right  to  the  use  of 
these  words,  numerals  or  symbols"  (See  Lee  v.  Haley, 
L.  A,  6  Ch.  App.  165 ;  Wotherspoon  v.  Currie,  L.  Ji.j 
6RL.  508;  Colman  v.  Crump,  ION.  T.  673;  New- 
man  v.  Alvord,  61  N.  Y.  189 ;  Enoch  Morgan's  Sons 
Co.  t).  Schwachofer,  6  Ahh.  New  Cas.  265). 

I  am  of  the  opinion  that  the  plaintiff  is  entitled  to 
an  injunction  restraining  the  defendants  from  using 
the  %ires  85  in  designating  the  cards  made  by 
them,  whether  upon  the  cards  themselves,  or  upon  the 
labels  of  their  boxes,  but  on  the  proof  before  me  I 
cannot  say  that  there  is  such  a  resemblance  between 
the  boxes  used  by  the  defendants  and  the  plaintiffs  as 
^  JQstify  me  in  restraining  the  defendants  from 
putting  up  their  goods  in  drab-colored  boxes  after  they 
shall  have  abandoned  the  use  of  the  figures  35. 


THE  CITY   OP    BROOKLYN   v.    THE    PULTON 

MUNICIPAL   GAS   CO. 

Ottp  Court  of  Brooklyn ;  Chambers^  September j  1879. 

bnnrcTxoK. — Oaslioht   Comfaniss. — ^Tbaksfbb  of  Franchibb. — 

Municipal  Corforatioks. 

Where  a  gaslight  company  was  authorized,  by  the  act  of  the  legisla- 
tore  under  which  it  was  incorporated,  to  lay  pipes  through  the 
itreets  of  a  city,  with  the  consent  of  the  municipal  authorities,  and 
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under  such  reasonable  regulations  as  they  might  prescribe,  and 
such  consent  having  been  obtained,  tlie  company  afterwards  trans- 
ferred its  property  to  another  company,^— 2fd^,  that  the  above  con- 
sent was  not  thereby  transferred  to  the  latter  company.* 

Motion  by  plaintiflf  to  continue  an  injunction. 

The  defendants  were  proceeding  to  take  up  the 
pavements  of  the  streets  in  the  city  of  Brooklyn,  and 
to  lay  pipes  for  conducting  gas,  and  the  suit  was 
brought  by  the  city  ;  and  the  affidavit  of  the  mayor,  on 
the  application  for  the  injunction,  stated  that  the  de- 
fendants had  never  obtained  the  consent  or  permission 
of  the  municipal  authorities,  required  by  statute,  or 
given  the  l)ond,  &c. 

The  affidavits  of  the  defendants  were  to  the  effect 
that  they  had  obtained  all  the  property,  &c.,  of  the 
Mutual  Ghislight  Company ;  that  they  were  acting 
under  the  consent  which  had  been  given  by  the 
municipal  authorities  to  the  old  company;  and  that 
the  bond  given  by  that  company  was  regarded  as  bind- 
ing on  them. 

W.  C.  De  Witty  for  plaintiflf  and  the  motion. 

Benjamin  F.  Tracy,  Jesse  Johnson^  Henry  8. 
Bennett,  Fredericlc  A.  Ward,  and  Adolphus  D.  Pape^ 
for  defendants,  opposed. 

Neilson,  Ch.  J. — On  this  application  to  continue 
the  injunction,  the  question  is,  whether  the  defendants 
have  a  right  to  take  up  the  pavements  of  the  streets 
and  avenues,  dig  trenches,  and  lay  pipes  and  con- 
ductors, for  the  purpose  of  supplying  gas  for  use. 

The  defendants  claims  that  right  under  the  Mutual 
(Jaslight  Company,  which  was  incorporated  in  1875 
under  the  general  statute,  authorizing  the  formation 
of  gas  companies.  That  company,  after  having  pur- 
chased land  and  contracted  for  the  erection  of  gas- 

*  Compare  the  next  case. 
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works  thereon,  with  the  consent  of  the  municipal  au- 
thorities, obtained  on  giving  the  required  bonds,  laid 
Bome  pipe  for  conducting  gas,  issued  its  bonds  for  the 
payment  of  creditors,  secured  by  a  mortgage  executed 
to  trustees,  and  then  found  it  expedient  to  suspend  its 
operation.  Thereupon  that  company  conveyed  its 
property  to  the  defendants,  the  Fulton  Municipal  Gas 
Company,  which  had  been  incorporated  under  the 
genei-al  statute  in  March,  1879.  It  is  alleged  that  the 
defendants  entered  into  the  use  and  ownership  of  the 
property  with  the  direct  authority  and  agency  of  the 
mortgagees,  and  acquired  all  the  property,  rights,  fran- 
chises, and  privileges  which  had  been  vested  in  the 
former  company ;  that  they  accepted  the  conveyance 
and  proceeded  in  the  work  as  to  which  they  have 
heen  enjoined,  under  the  advice  of  counsel,  and  have 
conformed  to  the  requisition  of  the  board  of  city 
^orks.  The  act  under  which  both  said  companies 
^ere  incorporated,  while  giving  full  power  to  manufac- 
ture, sell,  and  furnish  gas,  provides  that  such  corpo- 
rations shall  have  power  to  lay  conductors  for  conduct- 
ing gas  through  the  streets  of  the  city,  with  the  consent 
of  the  municipal  authorities,  and  under  such  reasonable 
regulations  as  they  prescribe  (3  Staf.  at  L.  p.  852,  §  18). 
By  the  term  "municipal  authorities"  were  intended 
the  mayor  and  common  council.  It  is  their  province  to 
act  in  such  matters.  In  the  defendant's  papers,  read  on 
this  motion,  two  resolutions  of  the  common  council 
^ot  returned  by  the  mayor  as  set  forth.  The  one, 
^ted  January  17,  1876,  gave  the  required  permission 
^fte  Mutual  Gaslight  Company  to  lay  pipes  for  con- 
ducting gas  through  the  streets  of  the  city  for  the 
Period  of  fifty  years.  The  other  resolution,  dated 
Jannary  24,  1876,  provided  that  before  any  i)erson  or 
^Corporation,  under  any  right  or  privilege  granted  by 
^^e  common  council,  should  undertake  the  laying  of 
P'pes  in  the  streets,  such   person  or   inconwration 
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should  enter  into  an  agreement  with  the  city,  with  such 
restriction  and  condition,  and  sach  bonds  relative 
thereto,  as  shall  be  approved  by  the  mayor. 

But,  recognizing  these  restrictions,  the  defendants 
claim  that  they  have  the  requisite  authority  ;  that  it 
came  to  them  indirectly,  as  an  incident  to  or  an  ele- 
ment in  the  estate  acquired.  The  argument  is  very 
subtile.  It  makes  the  consent  given  expressly  to  the 
old  company  as  such  negotiable,  a  thing  capable  of 
being  passed  to  and  from  these  defendants  indefinitely. 
It  seeks  to  so  combine  that  consent  with  a  supposed 
legislative  grant  as  to  constitute  an  easement.  It  in- 
vokes the  fact  that,  unless  coupled  with  that  consent, 
the  real  and  personal  property  which  the  old  company 
had  bought  would  not  have  been  salable,  as  if  such 
extraordinary  and  voluntary  sales  were  to  be  en- 
couraged rather  than  tolerated.  It  would  apply 
to  such  sales  (though  not  in  contemplation  of  the 
statute)  and  to  the  title  to  be  acquired  by  a  speculator 
the  same  beneficent  principle  which,  for  the  benefit  of 
creditors,  applies  to  a  purchase  on  the  foreclosure  of  a 
mortgage  given  by  such  a  corporation.  But  the  in- 
firmity of  the  argument  lies  more  obviously  in  the 
attempt,  intended  or  not,  to  evade  the  statute.  The 
legislature  intended  that  there  should  be  an  immediate 
relation  between  the  city  and  the  corporation  carrying 
on  its  operations  in  the  streets,  and  perhaps  unduly 
interrupting  travel,  to  the  prejudice  of  the  citizen. 
The  statutory  requirement  is  broad  and  unqualified. 
The  corporation,  any  corporation  formed  under  the 
act,  as  the  defendants  were,  may  have  power  to  lay 
gas  conductors  in  the  streets,  with  the  consent  of  the 
municipal  authorities.  Shall  any  such  corporation 
acquire  that  power  in  some  other  manner  ?  I  think 
not.  Nor  is  it  material  that  the  new  corporation,  on 
coming  in,  intends  to  displace  some  other  company 
and  to  use  its  property.    The  books  are  full  of  cases 
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in  which  the  courts  have  discouraged  attempted  to  de- 
part from  the  terms  of  statutes  or  to  qualify  their 
exactions.  Judge  Bbonson's  reprobation  of  such 
attempt  has  become  proverbial. 

I  have,  in  deference  to  the  views  of  the  learned 
counsel,  and  in  view  of  the  importance  of  the  case, 
given  fall  and  careful  attention  to  the  proof  produced 
and  to  the  authorities  cited.  I  think  the  learned 
coonsel,  now  that  the  heat  of  the  discussion  has 
passed  off,  will  agree  with  me  that  the  statute  is  to  be 
respected,  and  its  terms  enforced,  even  if  some  incon- 
venience should  be  imposed.  But  that  inconvenience 
cannot  be  serious.  I  think  they  will  also  agree  with 
ni6)  that  as  the  question  is  one  bf  strict  legal  right, 
the  suggested  advice  of  counsel,  though  entitled  to 
gi^t  respect,  the  agency  and  authority  of  the  mort- 
gagees, and  the  neglect  of  the  city  to  press  this  matter 
at  an  earlier  day,  can  have  no  weight  or  influence. 

The  injunction  must  be  continued. 


THE  CITY  OP  BROOKLYN  v.  JOURDAN. 
Oity  Court  of  Brooklyn  ;  Chambers^  October y  1879. 

^^'^cnoH. — Qaslioht    Companies. — ^Municipal    Cobpobatiok.^ 

License. — Fbanchise. 

*^ere  the  legislatare  grants  to  a  gaslight  com)>any  the  right  to  use 
^  streets  of  a  city,  subject  to  the  condition  of  obtaining  the  con- 
sent of  the  municipal  authorities,  when  that  consent  is  obtained 
the  company  is  vested  with  the  right  to  use  the  streets  as  a  fran- 
chise conferred  by  the  State. 

^e  title  to  the  property  of  such  a  company  is  not  changed  by  the  ap- 
pointment of  a  receiver  thereof,  pendente  lUe,  and  an  injunction  wiU 
not  be  granted  to  restrain  such  receiver  from  exercising  the  fran- 
chise. 

The  City  of  Brooklyn  v.  The  Fulton  Municipal  Qas  Co.,  p.  19,  anU. 
diitingabhed. 
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Motion  by  plaintiff  to  continue  an  injunction. 

This  action  was  brought  by  the  City  of  Brooklyn  to 
enjoin  the  defendant,  James  Jourdan,  as  receiver  of 
the  Mutual  Gas  Light  Company,  from  opening  streetSi 
laying  pipes,  &c.,  in  the  said  city. 

W.  C.  De  Witty  for  plaintiff  and  motion. 

Benjamin  F.  Tracy^  Jesse  Johnson^  Henry  8. 
Bennett,  Frederick  A.  Wardy  and  Adolphics  D.  PapCy 
for  defendant,  opposed. 

Reynolds,  J. — ^This  action  is  brought  to  enjoin  the 
defendant,  as  receiver  of  the  Mutual  Gas  Light  Com- 
pany, upon  the  ground  mainly  that  the  right  which 
said  company  had  acquired  of  laying  pipes  through 
the  streets  of  the  city  cannot  pass  to  or  be  exercised 
by  the  defendant  as  such  receiver.  The  theory  of  the 
plaintiff  is  that  the  permission  to  thus  use  the  streets 
was  a  mere  license,  and  could  not  be  transmitted  to 
any  other  corporation  or  person. 

The  company  was  organized  under  the  general  act 
passed  in  1848,  and  the  several  acts  amending  the 
same.  It  is  provided  by  section  18  of  the  original  act 
that  any  corporation  formed  under  the  act  shall  have 
power  to  lay  conductors  for  conducting  gas  through 
the  streets,  lanes,  &c.,  of  the  city,  where  the  same 
shall  be  located,  with  the  consent  of  the  municipal 
authorities  of  said  city,  and  under  such  reasonable 
regulations  as  they  may  describe.  The  Mutual  Gras 
Light  Company  obtained  the  requisite  consent  from 
the  proi>er  authorities  of  the  city  of  Brooklyn,  upon 
such  terms  as  were  agreed  upon  between  it  and  them. 
The  affidavits  on  the  part  of  the  plaintiff  contain  such 
statements  designed  to  show  that  the  company  did  not 
comply  with  the  terms  of  its  agreement.  The  oppos- 
ing affidavits  tend  to  show  that  it  did,  except  so  far  as 
its  defaults  might  be  excused.    But  the  action  is  not 
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brought  for  the  purpose  of  revoking  the  permission 
which  was  given,  and  it  is  clear  that  no  such  claim  can 
be  tried  or  judgment  rendered  in  this  action.    The  city 
has  not  signified  its  election,  if  it  has  the  power,  to 
pot  an  end  to  the  rights  acquired  under  its  consent. 
Such  election  must  probably  be  made  by  the  same  au- 
thority as  that  which  gave  the  consent,  that  is,  by  act 
of  the  common  council  (Brooklyn  Central  R.  R.  Co.  v. 
Brooklyn  City  R.  R.  Co.,  32  Barb.  358).    Indeed,  this 
claim  was  not  pressed  upon  the  argument,  the  plaintiflf 
resting  upon  the   ground  already  stated.      It  thus 
becomes  important  to  inquire  what  rights  the  com- 
pany had  acquired  by  virtue  of  its  organization  under 
the  statute  and  the  consent  given  by  the  city.    The 
permission  given  by  the  city,  taken  by  itself,  may  be 
treated  as  a  mere  license,  but  such  permission  alone 
would  not  give  the  right  to  use  the  streets  for  the  pur- 
poses of  the  company,  for  the  reason  that  the  city  has 
DO  such  ownership  in  or  dominion  over  the  streets  as 
would  empower  it  to  bestow  any  such  privilege,  except 
80  far  as  the  sovereign  power  had  referred  the  appli- 
cant to  it  for  its  consent.    The  legislature,  as  repre- 
senting the  sovereign  power,  by  general  act  granted  the 
right  to  use  the  streets,  subject  to  the  condition  of 
obtaining  the  consent  of  the  local  authorities.    When 
this  consent  was  obtained,  the  grant  was  perfected,  and 
the  company  was  vested  with  the  right  to  use  the 
streets,  as  a  franchise  conferred  by  the  State.    The 
Chicago  City  Railroad  Company  v.  The  People  ex  rel. 
Story  (73  III.  Swp.  CL  541),  was  the  case  of  a  company 
incorporated  by  the  legislature  with  the  power  to  con- 
struct and  operate  a  railway  in  a  city,  upon  the  con- 
sent of    the  city,  in  such  manner  and   upon    such 
condition  as  the  city  might  impose,  and  the  city  by 
ordinance  granted  the   privilege.      The  case  was  en- 
tirely analogous  to  the  one  in  hand.    The  court  held 
that  while  the  city  ordinance  was  a  mere  license,  the 
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giant  by  the  State  was  a  franchise,  which  is  said  to  Ix 
a  privilege  emanating  from  the  government  or  sover 
eign  power.  Mr.  Justice  Scott  says :  ^^  It  is  a  mis 
conception  of  the  law  to  suppose  the  railway  company 
'derives  its  i)ower  to  construct  a  railroad  from  anj 
ordinance  of  the  city.  All  its  authority  is  from  the 
State,  and  is  conferred  by  its  charter.  The  city  hat 
delegated  to  it  the  power  to  say  in  what  manner  and 
upon  what  condition  the  company  may  exercise  the 
franchise  conferred  by  the  State,  but  nothing  more.'' 
The  case  of  the  Brooklyn  Central,  or  the  Brooklyn 
City  Railroad  Company,  already  referred  to,  and  the 
Jersey  City  Qaa  Company  ©.  Dwight  (29  N.  J.  JEq, 
242),  may  both  be  cited  as  directly  in  i)oint. 

It  will  thus  be  seen  that  the  right  which  the  Mutua] 
G^  light  Comx)any  acquired  was  something  mud 
higher  than  a  mere  license.  Now,  when  we  turn  tc 
the  general  act  already  referred  to,  we  find  that  bj 
section  2,  as  amended  in  1872,  the  company  organizing 
under  it  may,  from  time  to  time,  borrow  money  foi 
carrying  on  its  operations,  and  mortgage  the  corporate 
proi)erty  and  franchises  of  said  company,  to  secure  the 
payment  of  any  debt  contracted  by  it  for  the  purposes 
aforesaid.  This  was  done  by  the  Mutual  Company, 
and  if  my  reasoning  is  correct,  the  right  to  use  the 
streets  for  the  purpose  of  conducting  gas  was  a  -part  oi 
the  ^^ property  and  franchises"  mortgaged,  and  cer- 
tainly a  very  essential  part.  This  mortgage  is  being 
foreclosed,  and  in  the  action  brought  for  that  purpose  ii 
the  supreme  court,  as  well  as  in  an  action  or  proceeding 
for  winding  up  the  corporation,  the  defendant  has  beec 
api)ointed  receiver,  with  directions,  among  othei 
things,  to  take  chaige  of  the  laying  of  gas  pipes 
rhrough  the  streets.  The  regularity  or  propriety  ol 
this  order  cannot  be  reviewed  here,  nor  does  the  de- 
fense depend  upon  the  particulars  alluded  to.  The 
defendant  does  not  present  himself  as  the  grantee  oi 
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assignee  of  the  Mutual  Gas  Light  Company  (as  was  the 
case  in  the  action  lately  before  Chief  Justice  Neil- 
8oir*).  He  is  the  receiver,  pendente  lite^  of  the  company 
to  which  the  grant  was  made.    The  title  to  the  prop- 
erty is  not  changed  by  the  appointment.    The  receiver 
acquires  only  the  right  of  possession  as  the  officer  of 
the  court.    The  object  of  the  appointment  is  to  secure 
the  property  pending  the  litigation,  so  that  it  may  be 
appropriated  in  accordance  with  the  rights  of  the  par- 
ties as  they  may  be  determined  by  the  judgment  in  the 
action  (Keeney  v.  Home  Ins.  Co.,  71  iV:  Y.  396).    The 
defendant,  in  the  discharge  of  his  duties,  is  under  the 
direction  of  the  court  by  which  he  was  appointed.    So 
fiur  as  the  city  is  concerned,  he  represents  the  Mutual 
Qas Ijght  Company.  But,  if  the  right  to  use  the  streets, 
when  perfected  by  the  consent  of  the  city,  is,  as  I  have 
oonclnded,  a  franchise,  the  course  of  reasoning  carries 
fls  still  further.    The  power  to  mortgage  this  franchise 
involves  the  right  to  sell  under  foreclosure,  and  the 
right  of  the  purchaser  to  use  and  enjoy.     And  to  ren- 
der this  the  more  effectual,  the  legislature  has  enacted 
(-^.  1873,   c.  469,   §   11)   that  whenever  any  corpo- 
ration created  by  act  of  the  legislature,  or  organized 
under  any  general  act,  shall  be  empowered  by  such 
act  to  mortgage  its  property  and  franchises,  and  its 
property  and  effects  shall  be  sold  by  virtue  of  any 
mortgage  executed  by  it,  and  the  purchaser  or  pur- 
chase's shall  have  acquired  title  to  the  same  in  the 
manner  prescribed  by  law,  such  purchaser  or  pur- 
chasers, with  his  or  their  associates,  may  make  and 
file  articles  of  association  as  prescribed,  and  thereupon 
become  a  body  politic  and  corporate,  and  take  and 
receive  a  conveyance  of  and  succeed  to,  possess,  exer- 
cise and  enjoy  all  the  rights,  powers,  franchises,  privi- 
leges, easements,  liberties,  property,  &c.,  of  which  the 

*  See  p.  19,  anU. 
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title  shall  have  been  conveyed  as  aforesaid.  The  & 
tion  thus  summarized  is  broad  and  entirely  compreh< 
sive  of  the  matter  under  consideration.  The  franch 
in  question,  with  all  other  property  of  the  corapa 
covered  by  the  mortgage,  may  be  sold  under  f orecl 
ure  in  the  action  wherein  the  defendant  has  b€ 
appointed  receiver,  and  the  purchasers,  with  th 
associates,  may  organize  a  new  corporation  on  the  ba 
of  such  property  and  franchises,  and  enter  upon  th 
enjoyment,  and  that  without  any  further  consent  fr 
the  city,  because  the  franchise  has  already  been  p 
fected. 

To  ray  apprehension  we  are  brought  to  the  res 
that  while  the  receiver  is  in  charge  of  the  mortgag 
property  and  franchises,  as  the  officer  of  the  court, 
is  not  open  to  attack  by  injunction,  at  the  instance 
the  city,  ui)on  any  of  the  grounds  stated  in  the  co 
plaint. 

The  preliminary  injunction  must  be  dissolved,  w 
$10  costs. 


KINGSLEY  V.  CITY  OP  BROOKLYN. 
If.    Y.  Court  of  Appeals ;   September y  1879. 

[Affirming  5  AVb,  New  Cm.  1.] 

MTTNICn>AL  CORPOnATIONS. — PUBLIC  PllOPOSAI^. — LlMIT  OP  CoSPi 

Limit  of  Appropuiation. — Changes   of   Plan. — Ratifi- 
cation   BY    LEGISLAtURE. — SUFFICIENT    PROOF    OP 

Fraud.  — ^Evidence. — Ultra  Vires. — Certi- 
ficate OF  Completion  of  Contract. 

Where  a  statute  authorized  the  construction  of  a  reservoir  by  a  c; 
**  provided  the  whole  expense  thereof  shall  not  exceed  "a  cert 
sum  named, — Hdd^  that  the  effect  of  this  provision  was  to  limit 
liability  of  the  city  to  the  amount  named.* 

*  Compare  People  ex  reL  Murphy  o.  Kelly,  6  Abb.  New  Ca$.  S 
and  cases  cited. 
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listifcatioa  of  an  illegal  act  under  a  contract  sanctioned  by  legis- 
lative pronsion  cannot  be  inferred  from  legislative  recognition, 
onless  it  is  plainly  apparent  that  the  law  was  designed  for  such  an 
object 
Tbe  obligation  of  municipal  corporations  for  debts  incurred  under 
authority  of  law  should  be  enforced  only  when  it  is  manifest  that 
ttie  right  of  the  party  to  relief,  and  the  liability  of  the  corporation, 
iB  qoitc  clear. 
Wlicre  specifications  for  building  a  reservoir  for  a  city,  according  to  a 
certain  plan,  reserved  to  the  water  board,  through  tlie  engineer, 
power  to  make  changes  in  the  plan,  and  these  were  submitted  to 
the  common  council  and  the  legislature,  and  tbe  act  authorizing  the 
work  was  passed  with  full  knowledge  and  in  view  of  the  same,  and 
contained  nothing  which  prohibited  or  prevented  a  change,  and  a 
oootract  was  made  in  conformity  therewith, — Held,  that  the  fact 
that  the  plan  was  departed  from  by  direction  of  the  engineer  did 
iiot  impair  or  affect  the  right  of  the  contractor  to  recover  for  the 
work  done. 
It  is  only  in  cases  where  an  express  enactment  is  made  to  that  effect, 
that  it  is  necessary  that  public  notice  should  be  given  by  municipal 
Mthoritics  of  proposals  for  a  public  work. 
That  such  authorities  restrict  the  bidding  to  a  few  well-known  con- 
tractors does  not,  in  the  absence  of  fraud  or  collusion,  necessarily 
effect  the  validity  of  the  contract. 
To  set  aside  a  contract  for  a  public  work  on  the  ground  of  fraud,  and 
to  justify  a  court  in  holding,  as  a  matter  of  law,  that  it  is  void,  the 
proof  should  l>e  explicit,  clear  and  conclusive.* 
^ere  such  a  contract  provided  for  reserving  a  portion  of  the  money 
^til  the  contract  was  completed  and  duly  certified  to,  and  the  re- 
mainder until  the  expiration  of  six  months  from  final  acceptance  of 
the  \rork ;  and  the  contractors  performed  tho  work  according  to  the 
^iJtract  until  stopped  by  the  agents  of  the  municipal  authorities, 
^^  prevented  from  completing  the  work, — Heldy  that  the  con- 
tractors were  entitled  to  recover  for  the  work  actually  done,  to  the 
^tentof  the  unexpended  appropriation,  without  producing  the  cer- 
tificate. 

-Appeals  by  both  parties  from  a  judgment  of  the 
general  term  of  the  city  court  of  Brooklyn,  affirming 
^Port  of  referees. 

*  See  also  Wilson  v.  Church,  41  L,  T.  R.  N,  8.  57,  per  Brett, 
Compare  to  the  contrary  the  doctrine  that  preponderance  of 
l^^bility  18  enough  in  all  civil  issues,  10  Am.  L.  Rev.  N.  S.  042. 
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The  action  was  brought  by  William  C.  Eangsley  a: 
Abner  C.  Keeney  against  the  City  of  Brooklyn,  to  i 
cover  $178,000,  which  they  claimed  to  be  due  upon 
contract  for  the  construction  of  the  Hempstead  Stora, 
Reservoir,  dated  January  9,  1872,  made  with  the  wat 
board  of  said  city,  under  the  acts  of  1870  and  1871. 

The  answer  alleged,  among  other  things,  that  t 
contract  was  obtained  and  administered  in  fraudule 
collusion  between  the  plaintiffs  and  the  members  of  t 
water  board;  denied  the  authority  of  the  board 
contract  upon  the  plan  mentioned ;  asserted  that  t 
expenditure  authorized  for  the  reservoir  was  limited 
$1,400,000,  and  that  amount  had  been  expended  excl 
sive  of  the  claim  in  suit,  though  a  large  part  of  t 
reservoir  remained  unfinished  ;  that  the  plan  of  t 
reservoir  was  prescribed  by  the  act  of  February  ] 
1871,  and  that  a  large  part  of  the  work  for  which  t 
claim  was  made  was  outside  of  that  plan ;  that  t 
work  as  done  was  not  according  to  the  contract ;  ai 
that  the  plaintiffs  had  collected  rents,  &c.,  for  whi 
they  were  liable  to  the  city. 

After  issue  was  joined  the  plaintiffs  moved  foi 
reference,  on  the  ground  that  the  action  involved  t 
examination  of  a  long  account.  This  motion  w 
granted,  and  the  case  referred  to  Hon.  John  A.  Lo 
George  H.  Fisher  and  Thomas  H.  Rodman.*  Th« 
reported  in  the  plaintiffs'  favor  in  the  sum  of  $10* 
837.26,  and  their  report  was  affirmed  by  the  genei 
term  of  the  city  court  of  Brooklyn,  f 

From  that  judgment  both  parties  appealed  to  t. 
court  of  appeals. 

B.  F.  Tracy  and  /.  M.  Van  Cott^  for  plaintiff. 

William  0.  De  Witt  and  Jno.  E.  Parsons^  for  d 
fendants. — ^Those  who  deal  with  a  municipal  corpor 

*  See  1  Ahb.  New  Cos.  108. 

t  Fully  reported  in  5  AUb,  New  Ca»,  1. 
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i      official  authority  imposed  by  law,  and  are  absolutely 
[      ^Teraed  by  such  prescription  (Hodges  v.  Buffalo,  2 
Z>€rL  110;  Starin  v.  Town  of  Genoa,  23  If.  T.  449; 
I>onovan  v.  Mayor,  &c.  of  N.  Y.,  33  Id,  293 ;  Bigler  v. 
Jk£ayor,  &o.  of  N.  Y.,  9Hun^  263  ;  McDonald  t).  Mayor, 
&C3.  of  N.  Y.,  68  N.  Y.  23  ;  Farmers'  Loan  &  Trust  Co. 
o.   Carroll,  6  Barh.  649  ;  Brady  v.  Mayor,  &c.,  2  Bosw. 
1S3,  afterwards  affirmed,  20  iV^.  T.  312).    The  principle 
quantum  meruit  cannot  be  applied  (Haughwout  v. 
or,  &c.,  2  Abb.  CL  App.  Dec.  365).    A  municipal 
corporation  is  not  bound  by  a  payment  made  by  its 
ofilcers  or  agents  in  excess  of  legal  authority,  and  the 
&¥xionnt  paid  may  be  recovered  back  (Board  of  Sup.  v. 
Ellis,  69  K  Y.  620-626  ;  People  n.  Field,  68  Id.  605). 
Tlae  contract  was  vUra  vires  and  void,  because  it  per- 
mitted and  entailed  an  expenditure  far  in  excess  of  the 
pxeacribed  limitation  (People  ex  rel.  Murphy  v.  Kelly, 
5  Ahh.  New  Cos.  383  ;  Dickinson  v.  City  of  Poughkeep- 
■ie,  Ct.  App.,  Sept.  1878,  not  yet  reported  ;  Matter  Sec- 
ond Ave.  M.  E.  Church,  66  N.  Y.  398).    The  amount 
wported  in  plaintiffs'  favor  cannot  be  enlarged  on  ap- 
peal {Cade  of  Pro.  %  330  ;  Code  of  Civ.  Pro.  §§  1317, 
1320,  1321).    The  effect  of  the  provision  requiring  a 
final  certificate  and  acceptance  by  the  board  was  to 
^d  the  plaintiffs  to  complete  each  item  or  branch  of 
^ork  to  the  satisfaction  of  the  board ;  and  such  like 
obligations  of  contracts  are  strictly  upheld  (Ellis  v. 
Mortimer,  IB.&P.  N.  257 ;  McCarren  v.  McNulty,  7 
^^o,y,  139 ;  Aiken  v.  Hyde,  99  Mass.  183 ;  Goodrich  v. 
Van  Nortwich,  43  lU.  336 ;  Hunt  v.  Leyman,  100  Mass. 
198 ;  Draper  v.  Jones,  11  Barb.  263 ;  Heron  v.  Davis,  3 
^o«!o.  338 ;  McMahon  v.  K  R.  Co.,  20  N.  Y.  463 ;  Uni- 
^  States  V.  Robeson,  9  Pet.   U.  8.  319;  Smith  v. 
^'iggs,  3  Den.  73 ;  Wyckoff  v.  Meyers,  44  N.  Y.  143 ; 
'^•acius  V.  Black,  60  Id.  145  ;  Grube  v.  Schultheiss,  4 
^%  207). 
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Miller,  J. — ^The  work  performed  by  the  plaintiffs, 
and  for  the  payment  of  which  a  recovery  is  sought  in 
this  action,  was  done  by  virtue  of  a  contract  entered 
into  by  them  on  January  9,  1872,  with  the  defendant^ 
by  the  permanent  board  of  water  and  sewerage  com- 
missioners of  the  city  of  Brooklyn,  who  were  duly 
constituted  officers  of  the  defendant  for  that  purpose. 
The  authority  for  the  construction  of  said  work  is  de- 
rived by  virtue  of  chapter  652,  Session  Laws  of  1870^ 
and  chapter  47,  Session  Laws  of  1871.    The  formei 
act  made  provisions  for  amending  chapter  97  of  tli^* 
Laws  of  1869,  re-organizing  the  board  of  water 
sewerage   commissioners   of   the   city   of   Brooklyi 
Section  5  made  it  the  duty  of  the  commissionera 
prepare  and  submit  to  the  common  council  a  plan  fc 
furnishing  an  increased  supply  of  water  for  said  cit; 
and  for  the  extension  of  the  present  works,  and  tl 
construction  of  such  further  reservoirs,  &c.,  as  mij 
be  necessary  for  that  purpose,  together  with  an  est^^ 
mate  of  the  probable  expense  thereof.    It  also  authoi 
ized  them  to  examine  such  plans  and  estimates 
determine  what  would  be  the    most  expedient ;    t< 
adopt  a  plan  and  to  carry  such  determination  miC^ 
effect,  and  directed  them  to  acquire  title  to  such  land^^ 
as  might  be  necessary. 

Section  6  of  the  same  act  provided  for  the  issuii 
of  bonds  of  the  city,  for  the  payment  of  the  expenses 
authorized  by  said  act.  By  virtue  of  the  provisions 
section  6,  supra^  a  plan  was  prepared  by  the  com- 
missioners, submitted  to  the  common  council,  and  re- 
ceived their  sanction  and  approval.  The  act  of  1871, 
supra^  was  then  passed,  for  the  evident  purpose  of 
carrying  into  effect  the  plan  which  had  been  previously 
adopted  by  the  common  council. 

The  first  section  of  this  act  declares — "  It  shall  be 
the  duty  of  the  permanent  board  of  water  and  sewer- 
age commissioners  of  the  city  of  Brooklyn,  to  proceed 
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to  carry  into  effect  the  plan  for  the  famishing  an  in- 
creased supply  of  water  for  said  city,  and  for  such 
extension  of  the  present  water-works  of  said  city,  and 
the  construction  of  such  further  reservoirs,  conduits, 
^nd  other  structures  as  may  be  necessary  for  that  pur- 
pose, heretofore  submitted  by  the  said  board  to  the 
common  council  of  the  city  of  Brooklyn,  and  approved 
ty  a  resolution  of  the  board  of  aldermen  of  said  city, 
OQ  the  eleventh  day  of  July,  eighteen  hundred  and 
treaty,  provided  the  whole  expense  thereof  shall  not 
^^oeed  the  sum  of  one  million  four  hundred  thousand 
^^liars,  and  which  said  resolution  was  finally  adopted 
^y  the  common  council  of  said  city,  by  a  two- thirds 
^^te,  on  the  twelfth  day  of  December,  eighteen  hun- 
^^^^^  and  seventy." 

The  same  section  further  provided  for  the  acquisi- 

^^U  of  lands,  ponds  and  streams  as  might  be  neces- 

^^J*y  ;  the  approval  of  the  purchases  made  by  the  coni- 

'^on  council,  and  that  the  board  of  water  and  sewerage 

^^^mmissioners  should  cause    the  necessary  work  to 

rry   the  plan  into  effect  to  be   done,   and   should 

oy  proper  i)ersons  to  inspect  the  same.    The  effect 

this  provision  was,  I  think,  to  limit  the  liability  of 

^^e  city  to  the  amount  named  in  the  act,  $1,400,000, 

^nd.  to  carrying  out  the  object  and  purposes  of  the 

^^^  ;  and  no  construction,  in  my  opinion,  authorizes  an 

increase  of  expenditures  beyond  that  amount  (Matter 

of  Second  Avenue  M.  E.  Church,  60  N.  T.  398). 

The  word   "provided,"  employed  in  the  section 

cited,  was  intended  as  a  limitation,  and  any  different 

instruction  would  leave  the  amount  to  be  expended 

entirely  without  limit,  and  might  lead  to  the  most 

^^teful  and  extravagant  expenditure.    The  argument 

ot  the  plaintiffs'  counsel,  therefore,  that  ''provided" 

should  be  read  "providing,"  and  that  the  recital  of 

the  two  resolutions  should  be  read  in  parenthesis,  is 

Vol.  Vn.— 8 


I 
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Dot  authorized,  and  woald  sanction  an  interj^et 
adverse  to  the  plain  intention  of  the  law. 

The  claim  that  the  act  of  1S75.  chapter  23i 
which  the  citv  was  authorized  to  issue  bonds  U 
amount  of  $5<X»,<»X  to  complete  the  reserroir,  ii 
ratification  of  everything  which  had  in  good  faith 
done,  and  of  exjienditures  made  beyond  the  amoni 
$1,4«ijXX»,  is  not  based  upon  any  sound  principle. 

Work  had  been  done  to  the  amount  last  nai 
the  reservoir  still  remained  in  an  incomplete  and 
finished  condition^  and  by  the  act  in  question  the 
islature  recognized  the  existence  of  the  reservoir  i 
unfinished  condition  without  means  for  its  complei 
and  provided  means  for  that  purpose. 

By  the  act  last  named  nothing  could  be  done  i 
out  the  approval  of  the  common  councU.  That  1 
refused  to  exercise  the  i)ower  thereby  conferred 
manded  a  rei)eal  of  the  act,  and  for  completion  oi 
dam  made  provision  that  nothing  which  it  had  aui 
ized^  or  which  should  be  done,  should  be  regarde 
an  approval  of  that  act  of  1875.  It  may  also  be  a< 
that  the  act  of  1875  provided  for  new  plans,  spec 
tions  and  estimates  for  the  work  to  be  done,  and  1 
stipulation,  under  suitable  penalties,  that  the  ^ 
should  be  fully  completed  for  the  sum  named, 
very  manifest,  we  think,  that  this  act  was  neve 
tended  as  a  ratification  of  former  expenditures  \« 
had  been  made  in  violation  of  law  and  without 
authority.  In  the  reported  cases  in  this  State,  \« 
hold  that  an  act  of  the  legislature  may  condon 
illegality  under  a  prior  act,  and  ratif j'  what  has 
done,  the  intention  to  do  so  was  apparent  and  be^ 
any  question.  No  other  rule  can  be  safely  app 
and  there  can  be  no  ratification  of  an  illegal  act  u 
a  contract  sanctioned  by  legislative  provision,  unle 
is  plainly  apparent  that  the  law  was  designed  for  i 
an  object. 
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The  obligation  of  municipal  corporations  for  dehtB 

incurred  under  authority  of  law  should  be  enforced, 

^d  courts  have  gone  very  far  in  compelling  public 

V)dies  to  fulfill  their  lawful  obligations.     But    this 

pnndple  cannot  be  invoked  unless  it  is  manlTest  that 

fee  right  of  the  party  to  relief,  and  the  liability  of  the 

corporation,  is  quite  clear.    It  would  be  extending  this 

nile  beyond  proper  limits  to  hold  that  under  the  facts 

hm  presented  there  was  such  a  ratification  of  the 

amounts  expended  beyond  the  limit  of  the  act,  as  to 

authorize  any  recovery  upon  that  ground. 

Various  objections  are  urged  to  the  validity  of  the 
contract  under  which  the  work  was  performed,  and  it 
^8  insisted  that  the  reservoir  was  to  be  built  according 
^o  the  plan  of  the  common  council,  which  is  referred  to 
^  the  act  of  1871,  and  such  plan  having  been  departed 
«X)m  in  the  contract,  such  contract  was  for  that  reason 
^^lioDy  void.     We  deem  it  unnecessary  to  state  at  any 
length  the  nature  and  extent  of   the   specifications 
^lich  accompanied  the  contract,  and  which  character- 
ised the  leading  features  of  the  plan  therein  contained. 
They  embrace  numerous  provisions,  and  a  great  variety 
of  work  to  be  done.    One  of  the  principal  features 
''^liich  is  noticeable  throughout  the  contract  is  the  evi- 
dent intention  whieh  is  manifested  to  vary  the  design 
^t  found  to  be  beneficial  or  requisite,  and  a  number  of 
^lie  specifications  which  are  particularly  referred  to  in 
^he  opinion  of  the  referees,  show  most  clearly  that  the 
"^ork  was  to  be  under  the  especial  direction  of  the 
^^Dgineer,  and  he  was  to  superintend  the  same,  from 
^^e  to  time  give  directions,  and  it  was  to  be  performed 
^  accordance  with  his  instructions.     Among    other 
things,  prov'sion  is  made  expressly  for  the  disposition 
^f  excavated  material  at  such  points,  and  on  such  areas 
^  he  may  direct ;  for  the  excavation  and  grading  of 
^he  lines  as  staked  out  and  defined  by  the  engineers ; 
*or  the  location  of  the  dam  as  he  shall  direct ;  and  that 


■ 
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the  arrangements  for  the  disposal  of  the  waste  wate 
and  the  building  of  the  gate-chamber  and  gate-hons 
should  be  according  to  plans  furnished,  together  wi 
the  current  directions  of  the  engineer. 

The  contract  also  provides  to  the  effect  that  the  pr 
visions  for  wasting  and  delivering  at  the  roadway  da 
will  be  different  from  those  described  in  the  termd 
plans  to  be  furnished  the  second  parties  as  the  woi 
progresses.  And  as  if  to  carry  out  more  fully  tl 
design  to  change  such  plan  according  to  circumstance 
an  express  clause  is  inserted  that  "  wherever  the  plai 
require  any  alterations  from  the  general  dimensions, 
shall  be  made  as  the  engineer  shall  direct,"  evident 
having  reference  to  the  dimensions  of  the  stoi 
masonry  of  the  dam. 

These,  as  well  as  other  provisions  of  a  similar  clM 
acter,  vested  in  the  engineer  a  large  discretion,  and 
connection  with  those  contained  in  other  specificatio' 
ss.  48,  49  and  69,  reserved  to  the  board,  throu 
the  engineer,  full  power  and  authority  to  change  i 
plan.  All  of  these  provisions  were  approved  by  1 
common  council,  and  evince  that  it  was  intended 
reserve  to  the  water  board,  through  its  chief  engine 
the  power  to  vary  the  details  of  the  plan  as  exigt 
cies  and  a  more  careful  consideration  might  demai 
As  thus  changed  the  contractors  were  obligated  tocai 
the  same  into  effect,  and  the  changes  made,  wfa 
directed  by  the  engineer  and  carried  into  execution 
the  plaintiffs,  could  not  impair  or  affect  their  right 
recover  for  the  work  done.  The  referees  decided,  a 
we  are  not  prepared  to  say  that  there  is  not  sutficie 
testimony  to  sustain  the  conclusion  at  which  th 
arrived,  that  the  changes  which  were  made  under  t 
direction  of  the  engineer  were  dictated  by  an  impart 
judgment  which  had  in  view  the  interest  of  the  defer 
ant,  or  that  it  was  in  any  way  influenced  or  controll 
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by  the  interference  of  the  plaintiffs  or  by  any  corrupt 
Of  wrong  motive  or  inducement  of  any  kind. 

The  power  to  make  these  changes  we  think  is  be- 
yond question.    The  right  was  expressly  reserved  by 
the  specifications  in  the  contract,  as  we  have  seen. 
These  were  submitted  to  the  common  council  and  the 
I^slatnre,  and  as  the  act  of  1871  was  passed  with  full 
knowledge  and  in  view  of  the  same,   and  contains 
nothing  which  prohibits  or  prevents  a  change,  we  are 
Qnable  to  discover  any  violation  of  its  provisions  by 
the  alterations  made.     In  fact,  it  appears  from  the 
testimony  of  the  engineer,  that  it  was  the  subject  of 
deliberate  consideration  for  a  long  time,  influenced, 
somewhat,  by  a  strong   opposition  to  some  of  the 
features  of  the  work,  and  was  evidently  done  in  good 
&ith  aod  veithout  fraud.    The  changes  made  were  im- 
portant, and  it  is  well  to  recur  to  such  of  them  as 
inaterially  differ  from  the  original  plan  contained  in 
^he  contract. 

The  purchase  of  two  hundred  and  fifty  acres  of 
^^nd,  in  addition  to  the  three  hundred  already  ac- 
quired, which  enlarged  the  area  of  territory,  is  made 
^  ground  of  objection  by  the  defendant's  counsel. 
This  was  authorized  by  section  1  of  the  act  of  1871, 
^hich  gave  power  to  the  commissioners  to  acquire  the 
^tle  to  such  lands,  ponds  and  streams  as  may  be  neces- 
®^ry  therefor,  which,  evidently,  included  not  only  the 
^nds  described  in  the  plan,  but  such  as  should  be 
Necessary  to  carry  out  the  plan.    The  fact  that  the 
Acquisition  of  the  additional  land  increased  the  water 
Ai«a  and  thus  enlarged  the  excavation  and  resulted  in 
a  larger  profit  to  the  plaintiffs,  furnishes  no  sufficient 
pound  for  holding  that  the  subsequent  increase  of 
l^d  was  iUegal)  and  debars  the  plaintiff  from  recover- 
^g  for  the  work  actually  done.    As  to  the  paving  of 
^^  sides  or  slopes  of  the  reservoir,  which  was  given 
%  it  does  not  appear  in  any  plan  or  drawing  submit- 
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ted  to  the  common  coancil,  bat  only  in  the  specific 
tions,  which  declare  that  it  may  be  omitted  by  tl 
engineer  if  at  any  time  daring  the  progress  of  the  woi 
he  shoald  deem  sach  omissions  advisable.  They  we; 
first  intended  to  be  formed  so  that  paving  was  reqtiin 
to  prevent  them  from  being  washed  by  the  action  < 
the  water.  By  the  change  made  the  paving. becan 
unnecessary,  and  by  their  omission  the  city  savt 
$248,000,  withoat  in  any  respect  affecting  the  usefc 
ness  of  the  work ;  as  there  is  strong  reason  to  belie^ 
that  the  profit  on  the  slopes  was  less  than  on  the  exc 
vation  required  by  the  additional  increase  of  land, 
famishes  no  argument  against  the  power  to  change  t 
plan,  or  its  real  advantage. 

The  omission  of  the  intermediate  or  second  d< 
was  also  within  the  power  conferred  upon  the  en 
neer. 

This  was  not  in  the  contract,  although  mentiot 
in  the  specifications  as  altered  by  the  chief  engineer 
submitting  the  same  to  the  common  council.  1 
same  specifications  authorized  its  omission,  wh: 
saved  an  expenditure  of  from  $230,000  to  $240,000. 
is  true  that  the  changes  referred  to  enlarged  the  ex< 
vation  to  be  made  six  hundred  thousand  yards,  at 
increased  cost  of  $330,000,  but  it  made  a  diminution 
cost  in  the  whole  amounting  to  $153,000,  which  wai 
net  sanng  to  the  defendant.  It  also  reduced  the  le^ 
of  thirty- two  feet  above  tide  for  the  surface  of  the  r 
ervoir,  which  was  first  deemed  essential,  to  tweni 
nine  feet,  thus  reducing  what  is  called  the  flow  li 
some  three  feet,  and  the  capacity  of  the  reserve 
about  225,000,000  gallons.  This,  however,  would 
increased  to  the  capacity  of  107,000  gallons  by  t 
excavation.  A  change  in  the  construction  of  t 
weir,  which  was  included  in  the  proposition  to  di 
pense  with  the  second  dam,  and  the  increase  of  t! 
excavation,    contemplated   that   by  means  of  flo- 
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boards  the  flow  line  could  be  raised  to  thirty  feet  if  it 
was  deemed  essential,  thus  increasing  the  water 
33,000,000  of  gallons,  and  with  the  other  advantages 
referred  to^  causing  a  loss  of  only  36,000,000  gallons, 
with  a  saving  of  $153,000  in  the  cost  of  constructing 
the  reservoir.  This  result  is  produced  without  consid- 
ering the  quantity  of  water  which  would  be  held  by 
the  saturated  sand,  which  had  not  been  considered  in 
the  estimate  of  capacity  by  one  of  the  engineers,  Mr. 
Kirkwood,  and  which  Mr.  Adams,  another  one,  esti- 
mates at  125,000,000. 

It  may  be  added  that  the  flow  line  of  the  reservoir 
is  regulated  by  the  height  of  the  dam,  which,  if  re- 
quired, might  be  raised  three  feet  higher,  so  as  to 
reach  thirty-two  feet. 

Considerable  sti-ess  is  laid  by  the  defendant's  coun- 
sel upon  the  fact  that  the  plaintiffs  obtained  fifty-five 
cents  a  yard,  the  contract  price,  for  deepening  the  ex- 
cavation, which  is  claimed  to  be  very  extravagant ;  but 
this  is  a  matter  which  of  itself  is  not  controlling  unless 
It  is  apparent  that  such  price  was  fixed  in  fraud  of  the 
defendant's  rights,  and  by  collusion,  so  as  to  render 
the  contract  invalid  and  void  for  that  reason. 

Reserving  for  considemtion  hereafter  the  question 
of  extmvagance  and  fraud,  it  is  sufficient  to  say,  that 
^ttless  these  are  established  the  objection  last  consid- 
^^  is  not  conclusive,  and  is  entitled  to  but  little 
J^^ight.  The  purchase  of  the  additional  land,  which 
^creased  the  area  of  territory  and  enlarged  the  exca- 
^tion,  the  omission  of  the  paving  of  the  slopes  of  the 
'^rvoir,  the  omission  of  the  second  dam,  as  well  as 
the  change  of  the  capacity  of  the  reservoir,  were  altera- 
tions warranted  by  the  terms  of  the  contract,  and  did 
^^t  change  the  substantial  character  of  the  work, 
piese  changes  were  really  made  in  conformity  with 
^t8  conditions,  and  the  referee  found  that  the  chief 
^^^eer  deemed  each  of  them  necessary  and  proper ; 
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that  he  acted  in  good  faith,  and  that  none  of   them 
were   made    with   the   intention   of   benefitting   the 
plaintiffs,    or   for   the  purpose  of    increasing    their 
profits.    It  is  not  shown  satisfactorily  that  any  of 
them  were  made  by  the  plaintiffs'   procurement,  as 
the  defendant  had  a  right  to  require  such  changes^ 
and  the  plaintiffs  had  no  alternative  but  to   comply 
with   the  requirements  of  the  chief  engineer,  who 
represented  the  city  in  this  respect. 

There  is,  therefore,  no  valid  ground  for  holding  thskX 
the  failure  of  the  plaintiffs  to  perform  the  work  as  4 
manded  by  the  original  contract  is  a  defense  to  th 
right  to  recover,  or  that  their  compliance  with  the 
terations  made  can  be  interposed  to  defeat  their  clai 

The  claim  made  that  any  of  these  changes,  and 
pecially  that  of  the  dropping  of  the  flow  lines,  w 
ultra  vires,  is,  we  think,  entirely  unsupported.    The-^ 
were  clearly  within  the  scope  and  object  of  the  coi^ 
tract  and  the  plan,  which  was  the  construction  of  ^ 
stoiTige  reservoir,  and  the  alterations  made  as  to  th^ 
details  did  not,  we  think,  constitute  such  a  departure 
from  the  object  in  view  as  to  affect  the  right  to  main-^ 
tain  an  action  for  the  work  actually  done  under  the^ 
requirements  of  the  engineer.    The  doctrine  contended 
for  has,  we  think,  no  application  to  the  facts  presented, 
and  especially  when  it  appears,  as  is  the  case  here,  that 
power  was  conferred  to  change  the  plan  as  to  the 
amount  and  quality  of  any  portion  of  the  work  to  be 
done. 

It  is  also  insisted  that  there  were  other  indisputable 
changes  and  departures  from  the  contract  for  which  the 
plaintiffs  received  money  unlawfully,  and  it  is  said  that 
the  city's  own  gravel  was  used  instead  of  the  small  or 
broken  stone  required  by  the  contract.  The  finding  of 
the  referees  shows  that  gravel  was  substituted  for  stone, 
and  as  they  allowed  a  less  amount  than  the  contract 
provided  and  the  prices  fixed  by  the  chief  engineer  as  a 
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lair  and  proi)er  sum  for  the  same,  it  is  to  be  presumed 
that  they  took  into  consideration  the  value  of  the 
gtavel  taken  which  belonged  to  the  city. 

In  regard  to  the  piles  for  the  dam,  which  were  to  be 

driven  twenty-four  feet  and  were  only  driven  sixteen 

teet,  tbe  change  was  made  by  the  direction  of  the  en- 

^eers,  and  it  does  not  appear  that  it  was  detrimental 

to  the  work. 

The  case  does  not  show  that  any  particular  point 

^made  to  the  effect  that  the  amount  should  have 

feeu  deducted,  or  that  any  proof  was  given  showing 

^herein  the  diflference  consisted.    As  the  plaintiffs  did 

^«  work  by  the  direction  of  the  engineer  and  with  his 

approval,  no  deduction  could  lawfully  be  claimed,  and 

^hey  were  entitled  to  their  pay.    If  the  defendant  chose 

^  prescribe  a  less  amount  of  work  for  a  given  purpose 

^Oau  was  required  as  to  this  particular  item,  it  does  not 

^^thorize  a  claim  that  the  specilSc  work  shall  be  paid  for 

^^  a  less  rate  than  the  contract  provided,  as  a  general 

^^^e,  in  the  absence  of  fraud.    The  defendant  had  a 

^SUt  to  demand  the  very  work  specified,  and  if  it  ac- 

^^^pted   anything   less  as  sufficient   for  the  purpose 

P^^iied,  has  no  right  to  insist  that  a  rebatement  should 

^^^  tuade  for  that  reason. 

It  is  also  contended  by  the  counsel  for  the  de- 
^^Hdant  that  the  charge  allowed  for  the  removal  of 
^  large  quantity  of  earth,  drawn  and  deposited  a  dis- 
*^xice  averaging  twelve  hundred  feet  beyond  two  thou- 
^^n.d  feet  from  the  place  of  excavation,  is  fraudulent, 
^cause  the  removal  was  unnecessary,  and  should  not 
*^ve  been  allowed.    The  answer  to  this  position  is 
^^t  such  removal,  which  is  called  extra  haul,  was 
^^pressly  i)rovided  for  by  the  contract,  which  author- 
ed the  city,  through  its  engineer,  to  designate  the 
place  of  deposit  of  the  spoil  or  excavation,  and  re- 
quired the  plaintiffs  to  deposit  it  as  directed.    Acting 
hy  his  directions  the  plaintiffs  were  not  in  a  position 
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to  question  his  authority.    The  plaintiffs  are  not  proved 
to  have  influenced  the  directions  given,  and  no  ground 
is  shown  for  questioning  the  good  faith  of  the  engineer 
according  to  the  findings  of  the  referees  on  the  evi- 
dence.   The  claim  that  it  was  not  put  in  the  monthly 
estimates,  and  that  it  is  thereby  waived,  is  not  well 
founded,  and  the  plaintiffs  are  not  thereby  estopped 
from  making  this  demand.    This  work  apx)ears  to  have 
commenced  in  1872,  and  no  claim  was  made  until  1874, 
although  from  time  to  time  prior  to  this  date  compen- 
sation was  claimed  of  the  resident  engineer  under  th.^ 
contract.    It  was  first  denied  by  the  chief  engines  :■ 
submitted  to  arbitrators  under  the  arbitration  clause  ^m 
the  contract,  although  their  award  was  excluded  upczz 
the  trial  as  evidence,  under  the  defendant's  objectior — 

The  quantity  was  proved,  and  no  valid  reason  is  pi 
sented  for  its  disallowance.    That  the  omission  to  pi 
sent  it  allowed  other  work  to  be  done,  and  so  reduc^si 
the  appropriation,  does  not  of  itself  affect  its  validity 

The  case  of  Dickinson  v.  City  of  Poughkeepsie 
relied  upon  by  the  defendant's  counsel,  but  we 
this  decision  is  not  in  conflict  with  the  views 
pressed. 

Other  objections  are  urged  against  the  right  of  tl 
plaintiffs  to  maintain  this  action,  and  it  is  claimed  th 
the  contract  was  invalid,  inasmuch  as  the  work  was 
let  out  for  public  competition.    There  is  nothing  in  tl 
provisions  of  the  various  acts  relating  to  the  subj^ 
which  requires  that  this  should  be  done,  and  the 
as  to  such  a  case  does  not  demand  that  public  not^^ 
should  be  given  of  proposals  for  the  work.    It  is  onl j^ 
cases  where  an  express  enactment  is  made  to  that  el 
that  such  notice  is  demanded  (Green  v.  The  May 
&c.,  60  If.  T.  303).    The  water  board  was  then  um 
no  restrictions  in  this  respect  in  letting  out  the  w< 
in  question,  and  unless  fraud  is  established,  it  is 
material  whether  the  bids  were  ox>en  to  public  com] 
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tition  or  otherwise.    The  i)ermanent  board  of  water 

Hud  sewerage  commissioners,  upon  whom  the  power 

^^as  conferred  to  cause  the  work  to  be  done  and  carry 

the  plan  into  effect,  had  authority  to  let  the  contract 

^pon  such  terms  as  they  deemed  most  advantageous  to 

the  city,  and  were  under  no  obligation  to  throw  open 

^lie  bidding  to  all  competitors.    That  they  restricted 

the  bidding  to  a  few  well-known  contractors  did  not 

Necessarily  affect  ^the  validity  of  the  contract.    The 

pfoof  did  not  show  collusion  among  the  contractors,  as 

^e  referees  found,  nor  that  the  plaintiffs  in  any  man- 

^®f  sought  to  influence  improperly  the  decision  of  the 

'^ter  board.     The    testimony   establishes   that    the 

^^^ntiffs  were  the  lowest  bidders  for  the  work  in  the 

^Sgregate,  there  being  five  bids  in  all,  and  no  coUu- 

®^^ix  or  conspiracy  among  the  contractors  was  attempted 

^  be  shown. 

In  regard  to  the  prices  fixed  in  the  contract  for 

S^^^I>ening  the  excavation,  which  is  a  proper  subject 

f^^*  consideration  in  this  connection,  it  appears  that  the 

^^^s  were  resi)ectively  as  follows :  one  bid  for  eighty 

^^ixts ;  one  for  seventy-five  cents  ;  two  for  sixty-seven 

P^i^ts,  and  another  at  sixty-five  cents  per  cubic  yard. 

/'^ho  plaintiffs'  bid  was  sixty-seven  cents.     The  lowest 

^^^  of  all,  sixty-five  cents,  was  by  one  Freel,  whose  ag- 

S**^gate  bid  was  larger  than  the  bid  of  the  plaintiffs. 

^l^^  engineers  were  of  the  opinion  that  the  price  for 

^^cavation  in  all  of  them  was  too  high  ;  that  fifty-five 

^^i^ts  per  cubic  yard  was  sufficient,  and  the  plaintiffs' 

*^i<i  with  that  reduction  was  finally  accepted,  and  the 

^^^xxtract  entered  into  on  this  basis.     Ccmsiderable  testi- 

^^ony  was  taken  upon  the  trial,  and  there  was  a  confiict' 

^^    to  the  actual  fair  value  of  the  work  done.    The 

question  was  one  upon  which  there  might  well  be  a 

^^ersity  of  views  and  a  difference  of  opinion.    The 

"^terees  came  to  the  conclusion  that  the  charge  of 

^^ndulent  excess  of  prices  was  not  sustained,  and 
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there  is  no  ground,  we  think,  for  a  reversal  of  their  de- 
termination in  respect  to  this  question  of  fact  which 
was  presented  by  the  proof. 

It  is  also  insisted  that  the  contract  was  fraudalent 
in  its  inception,  and  that  in  its  execution  there  was  a 
series  of  frauds  which  eflfectually  preclude  a  recovery. 
The  charges  of  fraud,  conspiracy,  and  collusion  are  set 
up  in  the  answer,  and  constituted  an  important  element 
in  the  defense  interposed  to  the  plaintiffs'  cause  of  ac- 
tion.   The  substance  of  the  allegation  appears  to  hav^ 
been  that  the  water  board  and  engineer  acted  in  con^^— 
bination  with  the  plaintiffs  to  defraud  the  city, 
project  to  increase  the  water  supply  of  the  city 
Brooklyn  has  been  a  subject  of  discussion  for  a  nui 
ber  of  years,  and  the  plan  finally  determined  upon  a] 
pears  not  only  to  have  received  the  recommendation 
the  water  board  and  engineers  of  great  skill  and 
tinction  who  had  given  the  subject  a  full  examinatioif^ 
but  was  approved  by  the  common  council,  af  terwan^^ 
sanctioned  by  the  legislature,  and  directed  to  be  carrier:^' 
into  effect.    Considerable  discussion  was  had,  state- "^ 
ments  made  by  public  officials  in  relation  to  the  sub--^  * 
ject,  and  in  1876,  in  a  proceeding  by  Tnandamiis  oi 
the  part  of  the  city  to  compel  the  board  of  city  works 
to  comx)lete  the  facing  of  the  dam,  an  affidavit  of  the 
mayor  and  the  president  of  the  board  of  public  works 
was  read,  showing  that  there  was  great  danger  of  the 
supply  of  water  being  inadequate  for  city  purposes  for 
the  then  coming  year  unless  the  dam  was  completed. 
These  statements  tend  to  show  good  faith,  and  that  no 
fraud  was  intended  in  endeavoring  to  secure  an  in- 
creased supply  of  water. 

Allegations  of  fraud  against  public  officials,  without 
proof  of  facts  establishing  their  guilt,  are  of  but  little 
avail  in  avoiding  a  contract  in  a  court  of  law.  To  set 
aside  a  contract  upon  any  such  ground,  and  to  justify 
a  court  in  holding,  as  a  matter  of  law,  that  it  in  void. 
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the  proof  shoald  be  explicit,  clear  and  conclusive, 
^^ithout  sach  evidence  it  is  not  the  province  of  a 
judicial  tribunal  to  declare  a  contract  fraudulent  and 
^oid.   As  the  case  stood  upon  the  evidence,  it  was  a 
question  of  fact  to  be  decided  by  the  referees,  and  the 
^timony  relating   to    this   branch   of   the   defense 
appears  to  have  received  a  careful  and  full  considera- 
tion, and  their  determination  arrived  at  is  conclusive 
%n  the  question  considered. 

The  objection  urged  as  to  the  failure  to  produce  a 
^ificate  that  the  work,  so  far  as  done,  was  accepted 
*ir  the  water  board,  cannot,  we  think,  be  upheld.  The 
^ntract  provided  for  reserving  a  portion  of  the  money, 
^^6en  per  cent.,  until  the  contract  was  completed  and 
^^y  certified  to,  and  the  remaining  ten  per  cent,  at 
^^e  expiration  of  six  months  from  the  final  acceptance 
^^  the  work.  The  paving  of  the  dam  was  left  incom- 
f^i^te ;  the  slopes  of  the  reservoir  not  paved  ;  the  forty- 
^n  acres  below  Nichol's  pond  untouched  ;  the  sur- 
of  the  ground  not  cleared ;  the  buildings  not  all 
^^Oxoved,  and  the  spoil  banks  not  smoothed,  and  the 
^^^>x*k  was  incomplete.  But  the  proof  shows  that  the 
t^^^^ntiflfs  were  driven  from  the  work  by  the  defendant's 
^S^nts,  and  the  referees  found  that  they  performed  the 
^^^^itract  until  stopped,  and  were  entitled  to  recover 
^^itliout  producing  the  certificate.  This  finding  was 
^^^^^rly  right,  if  the  acts  of  the  defendant  arrested  the 
*  ^^^ther  prosecution  of  the  work.  A  party  who  pre- 
ts  x>erfonnance  by  his  own  act  is  in  no  position  to 
«ct  that  the  contract  remained  unperformed  (Hock- 
t).  De  Latour,  20  B.  L.  and  Eq.  157, 160 ;  Burlis  v. 
ompson,  42  N.  Y.  246).  The  rule  is  also  well  settled, 
^^at  where  performance  is  rendered  impossible  by  the 
^c  t  of  the  law  or  of  the  other  party,  non-performance  is 
^xicused  (Shellington  zj.  Rowland,  53  N.  Y.  372  ;  Heine 
^-  Meyer,  61  Id.  171 ;  Niblo  t).  Brinsse,  1  Keyes,  478). 
By  the  act  of  the  defendant  in  preventing  the  plaint- 
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iffs  from  proceeding  with  the  work,  it  became  impose 
sible  for  the  plaintiflFs  to  complete  the  same.  Under 
such  circumstances  we  think  that  they  were  entitled  to 
recover  without  the  certificates  (Bowery  National 
Bank  v.  Mayor,  63  ]\\  T.  339;  McMahon  v.  Erie 
Railroad  Co.,  20  Id.  463 ;  Thomas  v.  Pleury,  26  Id 
26). 

The  i>osition  that  the  plaintiffs  were  not  prevented 
by  the  defendant  from  performing  certain  portions  at 
the  work  and  obtaining  the  requisite  certificates  of  the 
water  board  is  not  well  taken,  as  the  proceedings  ot 
the  defendant  in  obtaining  i>ossession  precluded  tb.e 
performance  of  other  work.    The  plaintiffs  only 
covered  for  the  work  actually  performed,  and  not  f* 
that  which  remained  unfinished,  and  as  performance     -c 
the  entire  work  contemplated  and  included  in  the  c<^  ' 
tract  was  prevented  by  the  act  of  the  defendant,  the 
is  no  ground  for  claiming  that  they  should  not  be 
for  that  which  was  actually  done. 

The  result  of  the  discussion  had,  leads  to  the  cond 
sion  that  the  plaintiffs  were  entitled  to  recover  to  ^ 
extent  of  the  unexpended  appropriation,  for  the 
actually  performed. 

The  referees  found  that  certain  exx>enditures  w- 
improperly  charged  against  the  appropriation,  and 
ducted  such  amounts  from  the  fund.  We  concur  wi 
the  referees  as  to  the  correctness  of  their  statements 
the  sums  which  should  be  charged  against  the  fui 
which  had  been  misapplied,  and  we  think  that  no  ei 
was  committed  in  this  respect. 

The  plaintiffs'  appeal  from  a  portion  of  the  jud.--- 
ment,  by  which  they  seek  to  increase  the  amount 
the  judgment  in  their  favor,  and  to  affirm  the  judgme" 
as  modified,  must  fail,  for  the  reason,  as  we  have  see^ 
that  no  recovery  can  be  had  beyond  the  balance  of  t' 
amount  of  expenditure  authorized  by  the  act  of  II 
In  this  aspect  it  is  not  necessary  to  determine  whetl 


ABBOTT'S    NEW    CASES.  Atl 

David  0.  Williamsburgh  City  Fire  Ins.  Co. 

tile  court  have  power  to  modify  the  judgment  by  in- 
creasing the  amount  of  the  plaintiffs'  recovery. 

The  facts  connected  with  the  case  considered  appear 
to  have  been  thoroughly  investigated  upon  the  trial 
before  the  referees.    The  testimony  taken  upon  the 
trial,  and  upon  which  the  case  was  decided,  was  con- 
flicting, and  covers  a  wide  field  of  inquiry.    The  appeal 
papers  contain  nearly  two  thousand  pages,  and  it  is 
manifest  that  all  the  questions  raised  were  most  care- 
fully considered  by  the  referees,  one  of  whom  for  many 
years  filled  high  judicial  positions,  and  at  one  time  was 
fl  judge  of  the  highest  court  in  this  State,  distinguished 
^ike  for  his  learning,  ability,  and  integrity.    An  elab- 
oiate  opinion  discusses  fully  the  facts  and  the  legal 
questions  involved,  and  with  the  prevailing  opinion  of 
^he  general  term  of  the  city  court  of  Brooklyn,  by 
^BittsON,  J.,*  with  which  we  mainly  concur,  leaves  no 
field  for  further  discussion. 

We  have  examined  all  the  questions  presented,  and 
discussed  such  of  them  as  we  deem  material  for  a 
proper  and  just  disposition  of  the  case,  and  are  of  the 
opinion  that  the  judgment  should  be  affirmed,  with 
<^sts  on  each  appeal. 

All  the  judges  concurred,  except  Rapallo  and 
•A.3«)BEWS,  JJ.,  absent. 


^^VID   V.    WILLIAMSBURGH    CITY   FIRE   IN- 
SURANCE COMPANY. 

^y  Court  of  Brooklyn  /  Oeneral  Term^  October^  1879. 

^^^A5CE. — Title. — Coitveyances  by  Fictitious  Person.— Trial. 


^e 


— Reqxtests  to  Charge. 

claimiDg  real  or  personal  property  under  conveyances  to  and  by 
fictitious  person  has  no  title  thereto  nor  insurable  interest  there- 

*  See  6  Ahb.  New  Cos,  1. 
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in,  if  not  in  poascjsion  thereof  tt  the  time  the  policy  of  insnnmes 

is  issued. 
A  conTeyaace  by  a  fictitious  grantor  is  not  enough  to  raise  m  pre- 

somption  of  possesion  thereunder  in  the  grantee. 
If  any  feature  of  a  case  exists,  which  may  tend  to  qnalify  the  instmr- 

tions  of  the  court  to  the  jory.  connsel  must  call  the  attention  of  the 

judge  thereto,  if  he  woald  take  advantage  thereof  on  mppeaL 

Appeal  by  plaintiJS  from  a  jodgment  entered  on  s 
verdict,  and  from  an  order  denying  a  new  triaL 

The  action  was  brongTit  by  ^Irs.  David,  against  (be 
Wiiliamsburgh  City  Fire  Insorance  Company,  fcn^^ 
$2,066.67,  on  a  policy.  Plaintiff  insured  in  the  de^^ 
fendant  on  June  5,  1877,  for  one  year,  as  follows  : 
$1,000  on  fomitnre,  wearing  apparel,  &c.;  $2,000 
homestead,  Pompton,  Passaic  county,  X.  J.;  $500 
carriages  and  sleigh ;  and  $1,500  on  three  horses.  Od 
November  21,  1877,  there  was  a  fire,  and  plaintiff  es't-^ 
mated  her  loss  at  the  sum  claimed.  The  defendaX^^ 
denied  that  the  plaintiff  had  any  interest  as  owner  ^ 
the  property  said  to  have  been  destroyed,  and  all^"^ 
that  her  only  interest  was  through  a  pretended  trans: 
and  conveyance  by  her  husband  to  **  Marx  David,*'  a: 
from  "Marx  David-'  to  the  plaintiff,  and  that  the^^ 
transfers  were  a  pretense  and  fraud,  and  were  ner^'^ 
executed  and  delivered,  and  that  if  the  property  ws 
ever  conveyed  to  the  plaintiff,  it  was  done  to  defrai 
the  creditors  of  her  husband.  It  is  also  alleged  th^^ 
notices  of  attachment  were  served  on  the  defendant 
before  the  action  was  begun;  that  the  property 
not  worth  the  sum  claimed ;  that  it  was  destroyed  b^^ 
the  connivance  and  procurement  of  the  plaintiff ;  anc^ 
that  a  proper  account  of  the  loss,  with  certificate  an^^ 
vouchers,  was  not  rendered.  The  cause  was  tried  be-^ 
fore  Judge  McCue  and  a  jury,  and  the  trial  resulted  ix^ 
a  verdict  for  the  defendants. 

Walter  S.  Logav^  for  plaintiff,  appellant. — ^Where^ 
one  executes  an  instrument,  or  does  an  act  in  the  name^ 


ABBOTT'S    NEW    CASES.  49 

David  «.  Williomsburgh  City  Fire  Ins.  Co. 

of  another  person,  without  authority  or  in  a  fictitious 
Tiame,  he  is  himself  bound  thereby  (Palmer  v.  Stephens, 
1  Den.  480 ;  Bank  v.  Flanders,  4  N.  H.  239  ;  Brown  v. 
Butchers'  and  Drovers'  Bank,  6  Hill^  443  ;  Merchants' 
Bank  r.  Spicer,  6  Wend.  443 ;  Rossiter  v.  Rossiter,  8 
U.  494 ;  Petition  of  John  Snook,  2  Daly,  575 ;  Ed- 
^rds  on  B.  &  N.  90,  91,  and  cases  cited).    The  evi- 
dence that  plaintiff  was  in  possession  is  prima  fade 
evidence  of  title  to  personal  property,  and  the  jury 
'^oald  have  been  justified  in  giving  plaintiff  a  verdict 
on  that  evidence  alone  (1  Greenl.  on  Ev.  %  34 ;  Rowley 
»•  Brown,  71  N.  T.  87 ;  Fish  v.  Skeel,  21  Barh.  333 ; 
^onehan  v.  Wilson,  15  Id.  695 ;  Wilber  v.  Desson,  53 
-^.  262).    A  simple  lawful  possession  gives  an  insur- 
able interest  (Sutherland  v.  Pratt,  11  Mees.  &  W.  296 ; 
^2irclay  v.  Cousin,  2  East,  544 ;  Tuckerman  v.  Home 
'*^.  Co.,  9  JR.  L  414;  Bonham  v.  Iowa  Central  Ins. 
^^.,  25  Iowa,  328).     One  holding  goods  under  a  claim 
^^  right,  even  though  he  may  be  liable  for  their  con- 
^"<5rsion,  has  an  insurable  interest  (Mayor,  &c.  of  N.  Y. 
"^^    Brooklyn  Ins.  Co.,  41  Barh.  231).    An  equitable 
^^tle,  or  an  incomplete  title,  or  one  which  is  liable  to  be 
^^feated,  or  which  cannot  be  enforced  if  resisted,  gives 
insurable  interest  (iEtna  Ins.  Co.  v.  Tyler,  16  Wend. 
Columbian  Ins.   Co.   v.   Lawrence,   2  Pet.   25 ; 
Sttiith  V.  Bowditch  Ins.  Co.,  6  Cash.  448 ;  Mulligan  v. 
^^^uitable  Ins.  Co.,   16   Upper  Canada,  Q.  B.   314; 
^^^tna  Ins.  Co.  v.  Miers,  5  Sneed  [Tenn.]  139).     So, 
"^Ixere  the  title  is  void,  as  against  creditors,  or  an  as- 
^^S^ee  in  bankruptcy,  there  is  still  an  insurable  inter- 
^^t   (Leroy  v.  Wilmarth,  9  Allen  [Mass.]  382 ;  Marks 
^-  Bamilton,  7  ExcJiange,  323 ;  Gaulstom  v.  Royal  Ins. 
^o.^iiP.  <ti?'.  276). 

Osborn  E.  Bright  {Flanagan  &  Bright,  attorneys), 

tor  defendants,  respondents. — The  charge  was  based  on 

^^e  universal  and  elementary  principle  that  a  person 

Vol.  vn. 
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who  has  no  legal  or  equitable  right  in  property  has 
insurable  interest,  and  can  never  maintain  an  actioi 
Phillips  on  Ins.  601 ;  3  KenV  s  Com.  371 ;  Freemar 
Fulton  Fire  Ins.  Co.,  38  Barh.  247 ;  Murdock  v.  C 
nango  Ins.  Co.,  2  N.  T.  210 ;  Bohnbach  v.  Ger.  ] 
Co.,  62  Id.  47). 

Neilson,  Ch.  J. — The  question  on  the  trial  \^ 
whether  the  plaintiff  had  an  insurable  interest  in 
property  at  the  time  the  policy  was  isstied.  ' 
allegation  in  the  complaint  that  she  had  such  intei 
as  owner  was  denied  by  the  answer.  The  plain 
claimed  title  under  Marx  David.  A  deed  of  the  p 
and  bills  of  sale  of  the  personal  property,  executed 
her  husband  to  Marx  David,  and  like  conveyances  f 
porting  to  have  been  executed  by  Marx  David  to 
plaintiff,  were  put  in  evidence  on  the  trial.  It  appe 
from  the  case  that  there  was  evidence  tending  to  si 
that  there  was  no  such  person  as  Marx  David,  and 
evidenced  by  their  verdict,  the  jury  have  found  t 
there  was  no  such  person.  Accepting  the  fact  t 
found  by  the  jury,  as  we  must  do  since  the  testimi 
is  not  before  us  for  review,  it  follows  that  the  paj 
so  put  in  evidence  as  conveyances  were  inoperat 
Those  signed  by  plaintiff's  husband,  the  owner  of 
property,  were  not,  never  could  have  been,  delivei 
and  delivery  or  acceptance  is  necessary  to  give  efl 
to  a  conveyance.  The  papers  to  which  the  wc 
Marx  David  were  affixed  never  were,  never  could  h 
been,  proved,  acknowledged  or  delivered.*     Bui 

*  Making  a  false  conveyance  with  a  fictitious  name,  if  clone  i 
a  felonious  intent,  is  forgery.  3  AUb.  N,  T.  Dig,  new  cd.  450, 
8,9. 

False  personating  and  acknowledging  a  paper  for  record  is  pun 
able  by  statute.     2  R.  8.  G7G,  §  48. 

For  the  rule  as  to  negotiable  paper,  see  1  B.  8.  768,  §  5  ;  Gil 
«.  Hunter,  2  H.  Blackst.  288. 
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^^«ms  idle  to  specify  objecitions  to  grants  in  which 
^i  Cher  the  grantee  or  the  grantor  was  wanting. 

It  is  stated  in  the  case  that  there  was  evidence  tend- 
^Txg  to  show  that  at  the  time  of  the  fire  the  plaintiff  was 
iji  jKwsession  of  the  proi>erty.    Had  it  appeared  that 
^lie  had  had  such  possession  at  the  date  of  the  policy, 
titiat  wonld  have  been  material,  and  the  continuance  of 
it  might  have  been  presumed.    But  possession  at  the 
<lste  of  the  fire  does  not  in  any  sense  touch  the  ques- 
trxcn  whether  she  had  any,  and,  if  any,  what,  relation 
the  property  when  the  contract  of  insurance  was 
ladel*    There  does  not  appear  to  have  been  any  evi- 
dence on  the  subject.     It  is  to  be  observed  that  the 
^J^terest  claimed  by  the  plaintiff  was  that,  and  only 
*hat,  of  title.     It  was  so  alleged  in  the  complaint.     In 
^ia  statement  of  the  case,  introductory  to  the  points 
^8ed  before  us,  the  plaintiff's  counsel  says :  "  The  only 
^^estion  involved  in  the  api3eal  is  the  question  of  title." 
-^e  case  appears  to  have  been  tried  on  that  theory,  the 
*^tle  claimed  to  have  been  acquired,  and  only  acquired, 
*^y  virtue  of  the  fictitious  conveyances  put  in  evidence. 
^^at  having  been  so,  the  learned  presiding  judge  in- 
^^T*Ucted  the  jury  that  if  there  was  no  such  person  as 
-^arx  David,  if  he  were  a  myth,  the  plaintiff  could  not 
^^"^^over.     It  followed  that  if  the  jury  were  satisfied  that 
-^^rx  David  did  exist,  so  that  the  property  could  have 
*^^^n  conveyed  to  him,  and  by  him  to  the  plaintiff,  she 
^^Uld  recover.     The  latter  branch  of  the  proposition, 
^^Volved  thus  as  clearly  as  if  expressed,  would  doubt- 
*^ss  have  been  expressly  charged  had  the  plaintiff's 
^tiTisel  requested  it.     He  made  no  such  request.     It 

*  A  state  of  things  proved  to  exist  may  be  presumed  to  continue, 
'  ^ontinuonce  is  agreeable  to  its  nature  (see  3  Altb,  iV.  T.  Dig.  3  ed. 
*^*  r?  99-114);  but  it  is  not  presumed  to  have  previously  existed. 
^'^  other  words,  the  presumption  of  continuance  of  fact  runs  not  back- 
^*«"cl(8ee  Yates  v.  People,  33  N.T.  509),  but  forward;  not  usually, 
^^ever,  into  the  future.    Covert  v.  Gray,  84  How.  Pr.  460. 
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assnoied  in  the  plain tiifs  favor,  swept  in  and  a] 
all  the  rules  and  principles  which,  upon  the  ai^i 
before  us,  her  counsel  has  invoked  in  her  behalf. 
of  opinion  that  the  instruction,  as  given,  was  corr 
I  am  also  of  opinion  that  if  any  other  featu 
the  case  existed  which  might  tend  to  qualify  th£ 
struction,  and  was  proper  for  the  consideration  o 
jury,  the  learned  counsel  should  have  called  the  a 
tion  of  the  judge  to  it.  That  was  to  have  been  exp 
from  his  zeal  and  intelligence.  If  he  had  seen  tha 
court  was,  from  some  oversight,  giving  undue  si, 
cance  to  one  aspect  of  the  case,  he  would,  in  the 
discharge  of  his  duty,  have  made  some  specific  req 
This  consideration,  in  an  equitable  point  of  view 
with  regard  to  the  most  approved  practice,  has  a  c 
bearing  upon  the  exception  as  taken.  But  as  it 
not  appear  that  the  plaintiff  was  in  possession 
the  policy  was  issued,  as  it  does  appear  that  her 
pretense  of  title  was  under  those  fictitious  conveya 
the  instruction  given  was  the  only  one  that  could 
been  given.  It  was  not  the  province  of  the  lei 
judge  to  deal  in  abstract  propositions,  or  give  the 
a  lecture  on  the  law  of  insurance.  But  if  he  had 
so,  every  rule  or  principle  he  could  have  stated  ti 
either  have  fallen  inert  for  want  of  testimony  o 
want  of  validity  in  the  so-called  conveyances.  Of 
avail  would  it  have  been  to  have  told  the  jury  tha 
mere  statement  in  the  policy  that  the  property  wa 
plaintiff's  was  sufiicient  prima  facie  to  cast  upo 
defendants  the  burden  of  disproving  that  assump 
when  the  fact  that  the  plaintiff's  supposed  grantoi 
a  myth  disproved  it?  Or  that  mere  possession,  vi 
bona  fide  claim,  a  beneficial  enjoyment  at  the  da 
the  policy  was  sufiicient,  when  for  aught  that  app 
she  had  not  at  that  time  any  relation  to  it?  Or  th; 
an  insurable  interest  in  property  is  not  intended  a 
title  to  it,  when  her  claim  was  that  of  a  good  tit 
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toy  thing?    Nor  would  it  have,  been  material  to  have 

considered  whether,  in  the  application  of  equitable 

principles,  the  plaintiff,  by  receiving  all  the  convej-- 

ances  and  paying  a  consideration,  would  have  acquired 

3Wi equitable  interest,  even  if  the  scheme  was  devised  by 

her  husband  in  fraud  of  creditors,  since  it  did  not  appear 

tht  any  such  transaction  occurred  before  the  contract 

of  insurance.      The  principles  involved  are  familiar 

(Powler  V.  N.  Y.  Indemnity  Ins.  Co.,  23  Barb.  150 ; 

^  PJiil.  JSv.  646,  and  note ;  Rowe  v.  Gans,  9  Ilun,  0 ; 

Seymour  v.  Cowing,  4  Abb.  CL  App,  Dec.  200 ;  Wood 

on  Fire  Ins.  489). 

But  the  instruction  given  to  the  jury  calls  for  a  fur- 
ther observation.  It  is  said  that,  among  other  things, 
tho  judge  charged  as  stated.  What  were  those  other 
lb.i  Dgs  ?  For  aught  that  appears,  the  charge,  so  briefly 
^v-en  in  the  case,  may  have  been  extended,  and  for 
tliat  reason  the  exception  was  not  well  taken.  In  Par- 
sons t.  Brown  (15  Barb.  690),  the  exception  was  taken 
to  an  instruction  of  like  form.  What  the  court  had 
ooc5asion  to  say  as  to  that,  and  as  to  the  duty  of  mak- 
requests,  applies. 
The  judgment  and  order  should  be  affirmed  with 


RsYiyoLDs,  J.,  concurred. 


•ii 


LIVINGSTON  V.  GORDON. 

^*  7.  Supreme  Courts  First  Department;  Special 

Term,  May,  1879. 

^^°^TBTJcnoN  OF  Will. — Legacy. — Condition. — LAPsma. — Void 

FOR  UnCBBTAINTY. 

^  '^gacy  to  a  benevolent  society  was  on  condition  that  the  society 
'Stained  for  life  a  certain  person  named  and  designated  as  then 
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an  inmate  of  its  institntioii,  with  a  proTisioo  that  if.  during  Wt 
life,  the  society  shoald  cease  to  exist  or  maintain  an  institutL' 
ioitablc  for  the  care  of  the  blind,  then  the  legacy  should  go 
whatever  society  he  shoold  select,  and  which  wonld  mainfain  \am 
— BdJj  tliat  he  had  no  right  under  any  contingency  to  any  part 
the  legacy  or  the  income  thereof,  and  before  the  happening  of  tl 
erent  mentioned  in  the  will  could  not  select  any  other  todety  '^ 
maintain  him,  so  as  to  entitle  it  to  the  legacy. 

Also  that  his  refusal  to  be  maintained  by  the  society,  it  being  retc 
and  willing,  was  not  a  breach  of  the  condition. 

The  fact  that  he  was  not  an  inmate  of  the  society's  institution  at  tl 
testator's  death  will  not  cause  the  legacy  to  lapse. 

But  the  bequest  to  a  society  to  be  named  by  such  person  is  Toid  fa 
vagueness  and  uncertainty.* 

On  a  failure  of  the  bequest,  the  amount  of  the  legacy  becomes  a  pi^ 
of  the  residuary  estate. 

Trial  by  the  court. 

This  action  was  brought  by  William  S.  livingstoa 
Jr.,  and  another,  as  executors,  &c.,  against  Willia 
Gordon,  Frances  Livingston,  The  St.  Joseph's  Hoifti 
and  The  Society  for   the  Relief  of  Destitute  Blift= 
ro    construe  a  provision  of   the  will    of   Ernest 
McCrackan. 

This  will  was  dated  October  11,   1875,   and  ^ 
McCrackan  died  in  February,  1878. 

The  provision  of  the  will  referred  to  is  as  foUo"^ 
"  I  give  and  devise  to  my  executors  the  sum  of  thijr 
two  thousand  dollars,  in  trust,  to  invest  the  same  f 
•  pay  the  interest  thereof,  semi-annually,  to  the  if 
York  Home  for  the  Blind,  of  219  We5?t  14th  street^ 
long  as  that  institution  shall  maintain  and  care 
William  Gordon,  now  an  inmate  of  that  institutid 
and  in  case  he  shall  be  so  cared  for  and  maintaii^ 
during  the  balance  of  his  life,  then  in  trust  to  pay  ^ 
principal  sum  of  said  thirty-two  thousand  dollars 
said  institution.    And  in  case  the  said  society  stft 

*  8ee  also  Stanton  v.  Miller,  58  If.  T.  192;  rev^g  1  Sup'm  Ct. 
di  C.)  23;  8.  C,  65  Barb.  58. 
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ttase  to  exist  or  to  maintain  an  institution  suitable  for 

tie  care  of  the  blind  daring  the  life  of  said  William 

Gordon,  then  in  trust  to  pay  the  income  of  said  thirty- 

^^0  tboQsand  dollars  to  any  other  society  that  will 

'oaiatain  and  care  for  said  William  Gordon,  and  which 

ke  may  select,  and  to  pay  the  principal  of  said  thirty- 

^^0  thousand  dollars  to  such  society  as  shall  at  the 

death  of  the  said  William  Gordon  be  supporting  and 

fliaintaining  him." 

At  the  date  of  the  will  William  Gordon  was  an  in- 

^nate  of  the  institution  maintained  at  219  West  14th 

street,  in  the  city  of  New  York,  by  the  defendant,  the 

Society  for  the  Relief  of  the  Destitute  Blind  of  the  city 

of  New  York. 

In  October,  1877,  he  was  expelled  for  refusal  to 
comply  with  some  of  its  rules,  and  has  never  since  been 
&n  inmate  of  the  institution,  and  refuses  to  become  an 
inmate  thereof. 

On  August  25, 1878,  after  he  became  acquainted  with 
the  contents  of  the  will,  he  selected  the  defendant,  the 
St.  Joseph's  Home,  as  the  society  or  institution  to  care 
for  and  maintain  him,  and  he  has  ever  since  been  an 
inmate  of  the  last  named  institution,  and  is  cared  for 
^ud  maintained  by  it  without  compensation. 

The  will  in  question  was  admitted  to  probate  on 
Mxiy  28,  1878.  In  May,  1879,  the  defendant,  the  ''  So- 
<5iety  for  the  Relief  of  Destitute  Blind,"  having  learned 
<>t  the  provisions  of  the  will,  informed  Gordon  that  they 
^^re  ready  and  willing  to  care  for  and  maintain  him  at 
^teir  institution,  or  elsewhere,  during  his  life,  in  con- 
formity with  the  requirements  of  the  will. 

The  following  questions  were  presented  for  solu- 
tion. 

"1.  Whether  the  said  defendant.  The  Society  for 
^e  Relief  of  the  Destitute  Blind,  of  the  city  of  New 
^^rk  and  its  vicinity,  is  the  institution  intended  to  be 
^^ignated  by  the  said  Ernest  L.  McCrackan,  by  the 
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name  The  New  York  Home  for  the  Blind,  of  219  West 
14th  street,  as  in  said  will  and  above  set  forth  ? 

*'3.  Whether  the  entire  devise  of  ssaid  sum  does 
not  fail  bv  reason  of  the  said  William  Gk>rdon  not 
being  an  inmate  of  the  said  Society  for  the  Relief  of 
the  Destitute  Blind  of  the  city  of  New  York  and  its 
vicinity,  at  the  time  of  the  death  of  said  Ernest  L 
McCrackan  i 

"3.  Whether  the  devise  to  a  society,  to  be  named 
by  said  William  Goidon,  is  not  void  for  vagueness  and 
uncertain tv  i 

'*4.  Whether   the   said  William  Gordon  has  ai^^ 
interest  in  the  said  fund  of  §32,000,  or  any  right 
any  x^art  of  the  same  or  the  income  thereof  ? 

"  5.  Whether,  in  case  the  devise  should  fail,  so  fs 
as  the  said  Society  for  the  Relief  of  the  Destitiu 
Blind  of  the  city  of  New  York  and  its  vicinity  is  co; 
cerned,  the  income  of  the  said  fund  is  to  be  jxiid  to 
St.  Joseph's  Home  for  the  Aged,  in  case  it  should 
selected  bv  said  William  Gordon,  or  whether  the  sai*-^ 
William  Goi-don  has  any  right  to  alter  the  designatioi 
of  the  society  to  which  said  income  shall  be  paid,  fron^ 
time  to  time,  as  he  may  choose  I 

"  6.  Whether  the  princiixal  of  said  fund,  upon  the 
death  of  the  said  William  Gordon,  is  to  be  paid  to  any 
society  in  which  said  William  Gordon  may  be  then 
maintained  and  cared  for  \ 

"7.  Whether,  in  the  event  of  said  devise  failing, 
the  said  $32,000  does  not  fall  into  and  become  part  of 
the  residuary  personal  estate  of  said  Ernest  L. 
McCrackan  V' 

John  M.  KnoXs  for  plaintiff. 

John  E.  Devlin,  for  The  St.  Joseph's  Home. 

Sidney  S.  Harris^  for  *'The  Society  for  the  Relief 
of  Destitute  Blind." 

Jds.  W.  McDermott^  for  William  Gordon. 


ABBOTT'S    NEW   CASES.  67 

LivlDgston  9.  Gordon. 

John  M.  Knox^  for  Frances  Livingston. 

Van  Brunt,  J. — It  is  evident  that  the  ''Society 
lor  the  Relief  of  the  Destitute  Blind"  in  the  city  of 
New  York  was  the  institution  referred  to  by  the  testa- 
tor in  his  will.* 

The  contingency  hy  which,  according  to  the  terms 
of  the  will,  any  other  society  could  obtain  any  shai'e 
or  interest  in  the  legacy  in  question,  is  stated  to  be 
"incase  the  said  society  shall  cease  to  exist,  or  main- 
tain an  institution  suitable  for  the  care  of  the  blind, 
daring  the  life  of  the  said  William  Gordon."  That  this 
contingency  has  ever  happened  is  not  contended  by 
any  of  the  parties  to  this  action.  It  is  only  upon  the 
''apixjning  of  this  contingency  that  William  Gordon 
^as  to  have  the  right  to  make  any  selection  of  any  other 
Institution  or  society,  to  maintain  and  care  for  him.f 

This  proposition  seems  so  plain  that  it  needs  no 
lament  for  its  establishment,  as  the  will  is  perfectly 
<^^^r  and  explicit  upon  this  point.  It  is  also  equally 
cl^r  that  the  defendant  Gordon  has  no  right,  under 
^y  contingency,  to  any  part  of  the  legacy,  or  the  in- 
come thereof. 

The  more  difficult  question,  however,  is  as  to 
whether  the  legacy  has  lapsed,  because  Gordon  at  the 
death  of  the  testator  was  not  being  maintained  and 
cared  for  by  the  Society  for  the  Relief  of  the  Destitute 
Blind. 

I  see  nothing  in  the  termr*  of  the  will  which  requires 

the  said  institution  to  maintain  and  care  for  the  said 

(Jordon  within  its  own  walls ;   the  use  of  the  words 

in  the  will  *'  now  an  inmate  of  that  institution  "  being 

intended  merely  to  designate  the  William  Gordon.     I 

do  not  think  that  it  could  possibly  have  been  the  in- 

»  Sec  also  Bctts  v,  Betts,  4  -i//&.  New  Cos,  822,  noU. 
f  Compare  Five  Points  Houso  of  Industry  o.  Amcrman,  11  Haiu 
IGi^  rcv'g  Booth  v,  Cornell,  2  Red/,  Burr.  261. 
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tention  of  the  testator,  in  case  this  institution  ha» 
maintained  and  cared  for  Gordon  during  the  greater 
part  of  his  life,  and  Gordon  had  refused  to  be  further 
maintained  by  them,  that  the  society  should  lose  tli  _ 
benefit  of  the  legacy,  which  would  be  the  case  if  th_ 
language  of  the  will  is  to  be  strictly  construed.* 

Taking  into  consideration  this  fact,  the  object  thiH 
the  testator  undoubtedly  intended  to  attain  (viz.:  th— 
maintenance  of  Gordon  during  the  balance  of  his  life^ 
the  fact  that  the  testator  intended  to  benefit  the  paa 
ticular  institution  named  in  the  will,  which  intention 
is  undubitably  shown  by  the  circumstance  that  it 
only  in  case  the  said  society  ceased  to  exist,  or 
maintain  an  institution  suitable  for  the  care  of  tfa 
blind,  any  other  society  could  possibly  participate  S 


*  For  the  interpretation  of  various  other  testamentary  provisu 
for  support,  see  Gilman  v.  Reddington,  24  N.  71  9,  afB*g  1  SUt,  4J 
Downing  v,  Marshall,  4  Ahb.  Ct.  App,  Dec.  523;  Thompson  t.  C? 
michael,  3  Sandf.  Ch,  120;  Tolley  r.  Green,  2  Id.  91;  King  t.  W( 
hull,  3  Edw.  79;  Van  Veghten  v.  Van  Veghten,  8  Paige^  104;  Craij 
Craig,  3  Barb.  Ch.  76 ;  Brundage  v.  Foreign  and  Domestic  Mission 
Society,  GO  Barb.  204 ;  Moore  v.  Moore,  47  Id.  257 ;  Magee  r.  Maj 
67  Id.  487;  Camp  v.  Gifford,  Id.  434;  Ferris  f).  Purdy,  10  Johm. 
Dresser  v.  Dresser,  35  Barb.  573;  Riiodes  v.  Rhodes,  3  Sandf.  Ch.  ^^* 

For  a  convenient  clue  to  the  scattered  cases  on  contracti  for  &"* 
port  and  maintenance,  see  Jackson  v.  Topping,  1  Wend.  388;  Poo^ 
Pool,  1  Hill,  580;  Hart  v.  Hart,  22  Barb.  606;  14  How.  Pr.  418;  ^ 
ler  V.  Tucker,  24  Wend.  447 ;  Wetterwulgh  v.  Knickerbocker  Buil<^  ' 
Association,  2  Bosw.  381;  McKelllp  v.  McKellip,  8  Barb.  552; 
V.  Morton,  23  Id.  255;  Loomis  v.  Loomis,  35  Id.  624;  Mcnitt  «. 
man,  6  N.  T.  168;  Stanton  v.  Miller,  1  Sup'm  Ct.  {T.  cfc  C.)  23, 
in58iV^.  T.  192;  Schell  «.  Plumb,  55  N.  Y.  592,  affi'g  16  -4»-  -• 
JV:  S.  19;  Knapp  t.  Warner,  57  2i.  T.  668;  Mott  v.  Richtni€3>' 
57  Id.  49;  Dutcher  v.  Porter,  63  Barb.  15;  Wetmoro  «. 
{^  Hun,  140;  Green  v.  Green,  32  Ind.  276;  Howe  v.  Howey 
N.  H.  88:  Keeler  v.  Baker,  1  Heisk  (Tenn.),  639;  Austin  «. 
9  Vt.  420;  Bethlehem  v.  Annis,  4  N.  H.  35;  Shaffer  v.  Lee,  8 
412;  Robinson  9.  Robinson,  9  Gh^ay,  447;  Welch  v.  Welch,  108  ^^^ 
562;  Speers  v.  Sewcll,  4  Bush.  (Ky.)  239;  Ackermon  v,  AckemuiO^^ 
N.  J.  Eq.  315;  Thompson  v.  Stevens,  71  Pa,  Si.  101. 
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the  legacy,  it  would  seem  to  be  the  raanifest  intention 
of  the  testator  to  give  this  832,000  to  the  said  society, 
upon  condition  that  they  should  maintain  and  care  for 
daring  his  life  the  said  William  Gordon. 

If  this  was  the  case,  and  such  was  the  intention  of 
the  testator,  the  legatee,  after  being  informed  of  the 
l^cy,  had  the  option  to  accept  it  and  i)erform  the 
condition  imposed,  or  reject  it. 

The  society  in  question,  upon  being  informed  of  the 

'^cy,  notified  Gordon  that  they  would  maintain  and 

^TetoT  him  according  to  the  terms  of  the  will,  and  his 

^Qsal  to  be  maintained  by  them  cannot  be  held  to  be 

^  breach  of  the  condition. 

This  interpretation  would  seem  to  carry  out  the 
intention  of  the  testator,  whereas  any  other  would 
defeat  every  object  which  the  testator  desired  to  attain 
by  the  clause  of  his  will  in  question.  It  follows,  that 
^he  first,  third  and  seventh  of  the  questions  presented 
^  ust  be  answered  in  the  affirmative,  and  the  balance  in 
tlie  negative. 

Judgment  accordingly. 


CLEGG    t).    THE    AMERICAN    NEWSPAPER 

UNION. 

^^*     T,  Supreme  Courts  First  Department;  Special 
Term  and  Chambers^  October^  1879. 


^DDTG. — 6nx  OF  Particulars. — Amendment. — Maeinq  Morb 
Definite  and  Certain. — Code  Civ.  Pro.,  §  631. 

**^  remedy  to  obtain  a  bill  of  particulars  from  a  party  is  by  motion, 

Unless  an  account  is  set  out  in  his  pleading.     It  is  only  where  an 

^^^OQQt  19  set  forth  in  pleading  that  a  demand  of  particulars  is 

proper  without  motion. 

}'^bcDQcQUQ^jp^]^Q^  alleged  the  purchase  by  plaintiff  from  defendants 
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of  certain  advertising  space,  in  a  specified  list  of  newspapers  (de- 
scribed in  the  complaint  and  answer)  at  a  specified  time,  ^ith  Bpeci- 
fied  rights  and  i)rivileges  on  plaintift^s  part,  an  express  promise  to 
pay  a  specified  sum  therefor,  then  performance,  readiness  and  will- 
ingness on  defendant*a  part  to  perform  fully,  payment  in  })art  by 
plaintiff,  or  non-payment,  as  the  case  might  be,  and  specified  tlie 
amount  du(*,  with  interest  from  a  specified  date, — Udd,  that  plaint- 
iflTs  remedy  for  any  indcfinitcncss  was  not  by  motion  to  make  the 
answer  more  definite  and  certain,  but  by  a  motion  for  defendants  to 
furnish  the  particulars  of  the  counter-claims. 

Motion  by  defendants  to  set  aside  a  demand  for  a 
bill  of    particulars,   and    also    by  plaintiff  to  ma 
answer  more  definite  and  certain. 

Two  actions  were  brought  by  Charles  A.   Cle^ 
against  tlie  American  Newspaper  Union,   Andrew 
Aikens,  William  E.   Cramer,   John  F.    Cnimer,  an- 
others  ;  both  actions  being,  for  the  most  part,  againe 
the  same  defendants. 

The  first  action  was  for  damages  for  breach  of 
contract  alleged  to  have  been  made  by  plaintiff  wil 
defendants,  for  advertising  in  sundry  newspapei 
The  second  was  brought  to  recover  back  money  alleg^sd 
to  have  been  paid  by  plaintiff  to  defendants  on  adv^^^ 
tising  contracts,  in  excess  of  the  amount  to  whL^sh 
defendants  w^ere  entitled  under  such  contracts. 

The  defendants  separately  answered,  and  most  o^ 
them  set  up  in  their  answers  numerous  counter-clai*^^ 
demanding  affirmative  judgments  against  the  plaiati^* 

The  counter-claims  were  of  two  classes  :  1.  Clai  *^* 
for  advertising,  in  specified  lists  of  newspapers^  * 
dates  specified  in  each  case,  at  plaintiff's  request  ^■-'^^ 
for  his  benefit,  and  for  which  plaintiff  agreed  to  pc^ 
specified  sum,  but  had  paid  no  sum  whatever,  in 
following  form,  omitting  the  introductory  words,  v^^ 
"That  before  the  commencement  of  this  action,  an^L  ^ 
or  about  January  26,  1876,  this  defendant  did  adL^«^^ 
tising  in  said  list  of  newspapers  for  plaintiff  at-  ^ 
request,   and  for  his  benefit,  which  was  reasoii^^L'^J 
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"woTtb,  and  for  which  plaintiff  agreed  to  pay,  the  sum 

ot  $180.60.    That  no  part  thereof  has  been  paid,  and 

that  plaintiff  is  now  indebted  therefor  in  said  sum, 

^th  interest  from  said  date."    There  were  a  large 

nuinber  of  these  counter-claims  in  this  form,  differing 

trom  each  other  only  as  to  dates  and  amounts. 

2.  Claims  for  advertising  space,  in  specified  lists  of 
newspapers,  purchased  by  plaintiff  of  defendants  at  a 
^      time  and  for  a  price  specified  in  the  answer,  and  for 
which  plaintiff  had  paid  a  part  in  some  cases,  and  in 
others  no  sum  whatever.    In  each  case  of  part  pay- 
inent,  the  amount  paid  was  specified,  and  also,  where 
DO  payment  whatever  had  been  made,  that  fact  was 
specified  in  the  answer.    Defendants  also  alleged  full 
Performance,  except  as  prevented  by  plaintiff,  of  all 
the  conditions  and  requirements  on  their  part.    The 
following,  omitting  the  introductory  words,  is  an  ex- 
^naple  of  the  second   class,  viz. :    '*That  before  the 
^onimencement  of  this  action,  and  on  or  about  Sep- 
fenaber  28,  1876,  plaintiff  purchased  of  this  defendant 
^I'tain  advertising  space  in  defendant's  said  list  of 
^^spapers,  with  the  privilege  of  inserting  advertise- 
ments in  said  space,  and  the  right  to  have  them  in- 
^rted  by  defendant ;  and  x^laintiff  promised  and  agreed 
^^  pay  therefor  the  sum  of  $305.76.    That  this  defend- 
*^t  performed,  except  as  prevented  by  plaintiff,  all  the 
^iiditions  and  requirements  on  its  part,  and  was  at 
^U  times  ready  and  willing  to  perform  fully ;  but  that 
Performance  was  prevented  by  i^laintiff,  without  any 
*^Ult  of  this  defendant;  that  no  sum  whatever  has 
^^n  paid  by  plaintiff  on  account,  except  the  sum  of 
'^42.76.    That  there  is  now,  and  was  at  the  time  of  the 
^^^mencement  of  this  action,  due  on  account  thereof, 
*^.00,  with  interest  from  December  23,  1876." 

Of  each  defendant  so  pleading  by  way  of  counter- 
^J^inn  plaintiff  demanded  bills  of  particulars  under  sec- 
'loxi  531  of  the  Code  of  Civil  Procedure,  specifying  as 
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to  the  first  class :   1.  The  matter  claimed  to  have 
advertised  by  defendant.    2.  The  paper  or  i)apers 
ployed.    3.  The  date  or  dates  of  each  insertion. 
The  rates  charged  therefor  respectively.    And  a 
the  second  class  bills  of  particulars  specifying 
A  statement  of  the  space  alleged  to-  have  been 
chased  by  plaintiff.    2.  The  paper  or  papers  embn 
in  said  purchase.     3.   The  period  of   time   cov( 
thereby.    4.  The  conditions  and  requirements  refei 
to  as  having  been  performed  by  defendants  in 
premises. 

An  order  was  obtained  by  defendants,  for  plair 
to  show  cause  why  this  demand  for  particulars  sho 
not  be  set  aside.  Upon  the  same  day  the  plaintiff 
tained  an  order  for  the  defendants  to  show  cause  t 
they  should  not  make  their  answers  more  definite  J 
certain  by  amendment  in  the  following  resjjects :  1. 
setting  forth  in  each  instance  a  particular  descripl 
of  the  space.  2.  The  terms  and  conditions  of  s 
purchase.  3.  The  newspapers  embraced  therein. 
The  date  and  manner  at  and  in  which  the  defends 
claimed  to  have  performed  the  conditions  and  reqi 
ments  of  the  contract  of  purchase  on  their  part. 
And  the  date  and  manner  at  and  in  which  the  plaii 
was  claimed  to  have  prevented  the  performance  of ; 
conditions  and  requirements  by  defendants. 

Both  motions  were  decided  together. 

W.  W.  MacFarland  ( Wm.  IT.  O'Dwyer^  attorn 
for  plaintiff. 

Chaxincey  B,  Ripley  and  Joseph  S,  Auerhach  (i 
ter^  Lowery^  Soren  &  Stone^  attorneys),  for  defend; 
Cramer  ;  and  Ghauncey  B,  Ripley  &  Edward  C.  1 
ley^  attorneys,  for  the  other  defendants  appeariui 
I.  In  motion  to  set  aside  demand  for  a  bill  of  particul 
In  neither  of  these  actions  is  plaintiff  entitled  to  a 
of  particulars  upon  demand,  and  both  the  statute 
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the  cases  which  have  interpreted  it  limit  with  great 

precision  the  right  of  plaintiff  to  a  bill  of  particulars 

upon  demand  to  a  class  of  defenses  which  have  not 

Wn  interposed  by  any  of  the  defendants  in  these 

actions.    The  statute  provides  only  where  an  account 

is  set  forth  in  the  pleading  that  the  adverse  party  is 

entitled  upon  demand  to  be  furnished  with  the  items 

thereof,  and  the  adjudicated  cases  have  not  extended 

the  jurisdiction  of  the  statute  {Code  of  Pro.  §  158 ;  Code 

(if  Civ.  Pro.  §  631 ;  Pullerton  v.  Gaylord,  5  Hobt.  550  ; 

Dowdney  v.  Volkening,  37  Svper.  Ct.  \J.  &  S.]  317, 

318).   Under  the  old  practice  before  the  Code  an  order 

for  a  bill  of  particulars  was  never  granted  without  the 

Decessity  being  shown  by  affidavit,  and  the  statute  has 

simply  provided,  an  additional  remedy  in  such  cases,  by 

prescribing  that  where  an  account  is  alleged  in  the 

pleading  the  adverse  party,  upon  demand,  simply,  is 

entitled  to  a  bill  of  particulars,  and  the  statute  leaves 

^undisturbed  the  former  practice  in  all  other  cases.    No 

"accoant,"  such  as  the  statute  and  cases  contemplate, 

^pleaded in  these  answers,  and  accordingly  it  devolves 

^pon  the  plaintiff  in  this  case  to  show  aflSirmatively, 

"y  affidavit,  the  necessity  of  a  bill  of  particulars,  and  to 

^ure  an  order  therefor  (Willis  v.  Bailey,  19  Johns, 

268;  Powers  v.  Hughes,  39  Super.  CL  \J.  &  S,'\  482). 

^or  should  a  bill  of  particulars  be  ordered,  for  there  is 

'^o  such  generality  of  pleading  which  it  is  the  oflBce  of 

s^ch  a  bill  to  limit.     The  object  of  it  is  to  limit  the 

Seoerality  of  pleading,  and  to  prevent  surprise  in  the 

^^1  of  a  cause.     It  was  never  intended  to  furnish  evi- 

^®nce  to  the  other  side  for  preparation  for  trial  (Drake 

^-  Thayer,  5  Robin.  701) ;  for  anything  that  appears, 

^®  plaintiff  is  as  well  acquainted  as  the  defendants 

^^th  the  particulars  of  the  defense,  and  that  fact  is  an 

Answerable  reason  why  the  bill  of  particulars  should 

^^  be  ordered  (Robinson  v.  Comes,  13  Hun^  292).    De- 

^^dants'  motion  to  have  the  demand  for  a  bill  of  par- 
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ticulars  declared  a  nullity  is  proper  (Dowdney  v.  T 
kening,  svpra) ;  otherwise  the  jadge  apon  the  t 
might  hold  that  the  demand  was  a  proper  one  to 
complied  with,  and  preclade  the  defendants  from  g 
ing  testimony  as  to  their  defense.  Under  the  old  pn 
tice,  it  is  tme  that  a  mere  demand  did  not  have  th 
result,  but  the  plaintiff  would  have  been  oblige*! 
secure  at  special  term  an  order  precluding  such  tesi 
mony  {Graham  Pr.^  7  ed.  §  219) ;  this  was  doubte 
however,  in  Kello^  t?.  Paine  (S  How.  Pr.  329). 

II.  In  motion  to  make  answers  more  definite  a 
certain. — This  motion,  being  in  the  nature  of  a  spec 
demun-er,  must  be  decided  with  reference  to  wl 
appears  uix)n  the  face  of  the  pleading  attacked,  a 
upon  that  only  (Prindle  r.  Caruthers,  15  N.  Y.  4. 
431  ;  Kellogg  r.  Baker,  15  Abb.  Pr.  286,  289 ;  Bro 
V.  Southern  Michigan  R.  R.  Co.,  6  Id.  237,  239;  I 
Bank  r.  Kitching,  11  Id.  435,  439;  Stephen  on  j 
96,  158;  Bout.  Law  Diet.  art.  Demurrer).  But  t 
answers  are  not  obnoxious  to  a  motion  that  they 
made  more  definite  and  certain,  being  in  full  comj 
ance  with  the  requirements  of  our  iTiles  of  pleading 
cause  of  action  (Kellogg  v.  Baker,  15  Abb.  Pr.  28 
St.  John  V.  Beers,  24  How.  Pr.  379,  380 ;  Code  of  C 
Pro.  §g  501,  subd.  2,  502,  and  481,  subd.  2 ;  Pomer 
Remedies  <t  Remedial  Rights^  §  738  ;  Allen  v.  Patt- 
son,  7  N.  T.  476,  478 ;  Beekman  v.  Platner,  15  Ba\ 
551).  Plaintiff  has  mistaken  his  remedy,  if  he  t 
any.  It  is  not  because  the  meaning  of  the  allegatic 
contained  in  the  pleading  is  not  apparent  {Code  C 
Pro.  §  546)  that  the  amendment  is  asked,  but  becai 
no  particulars  are  given.  It  must  ap^jear  upon  ^ 
face  of  the  pleading  that  the  '*  meaning  or  appK 
tion"  of  the  *' allegations"  is  not  *'api>arent"  (C 
Cio.  Pro.  §  546).  Plaintiff  cannot  avail  himself  b 
of  a  bill  of  particulars  and  amendment  (2  Wait  - 
409,  and  cases  cited).    Each  counterclaim  contains 
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^sentials  of  a  good  cause  of  action  {Abb.  Forms 
A  Fr.^ ;  and  as  the  statute  requires  {Code  Civ.  Pro. 
SI,  subd.  2) ;  and  such  as  is  sufficient  under  any 
item  of  pleading  (Brown  v.  So.  Mich.  R.  R.  Co.,  6 
I*.  Tr.  237,  238 ;  Allen  v.  Patterson,  7  N.  T.  476). 
lotions  by  one  pleader  to  correct  the  pleading  of  his 
d^ersary  are  not  to  be  encouraged.  Necessity  must 
srist  and  be  apparent  from  the  face  thereof  (Maloney 
ti.  Dows,  15  How.  Pr.  261). 

Westbrook,  J.— Section  631  of  Code  authorizes  a 
iemand  for  a  bUl  of  particulars,  where  an  "  account " 
is  set  out  in  answer.  There  is  no  ^^accounV*  set  out 
in  answer.  The  motion  to  set  aside  demand  is  granted. 

The  motion  to  make  the  answer  more  definite  and 
^'Qrtain  is  also  denied. 

The  remedy  of  the  plaintiff,  if  he  has  any,  is  to 
*W  Hit  court  to  compel  the  defendants  to  furnish 
we  particulars  of  these  counter-claims. 

This  conclusion  is  not  inconsistent  with  my  con- 
Btractlon  of  section  531.  That  section  applies  to  mat- 
tersof  ^^Qjccount^^  in  which,  without  motion^  a  demand 
ot  particulars  can  be  made. 

^  this  case  it  is  held  the  remedy  is  to  procure  items 
^counter-claims  by  a  motion. 


DICKINSON  V.  EDWARDS. 
X  T.  Court  of  Appeals  ;  October^  1879. 

[Reversing  2  A^b,  New  Cos,  800.] 

^^  KoTES  AKD   Checks. — Lex   Loci.— Usury. — Conflict   of 

Laws.  — Interest. 

^  *  purely  personal  contract  either  expressly  or  tacitly  contem- 
2/**8  performance  in  a  given  country,  the  presumed  intention  of 
^  Parties  is  that  it  is  to  be  governed,  as  to  its  validity,  nature, 

Vol.  VIL— 1> 
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obligation  and  interpretation,  by  the  law  of  the  place  of  perfiQi 
ance. 

When  a  note  is  signed  in  this  State  by  a  resident  thereof,  at  his  ph 
of  business  here,  bearing  date  here,  a  place  here  fixed  in  it  u  t 
place  of  pa3mient  of  it,  no  rate  of  interest  named  in  it,  and  then 
no  evidence  of  an  intention  of  the  maker  that  it  be  taken  ebewta 
for  discount,  it  is  invalid,  if  osurioas,  by  the  Uw  of  this  SMi 
although  first  negotiated  in  another  State,  at  a  rate  of  dinoa 
allowed  by  the  law  of  that  State.* 

In  such  a  case  the  act  of  taking  the  unlawful  discount  is  not  oompM 
until  the  note  has  been  paid  at  the  place  of  payment  named  tiMnhi 
until  then  it  rests  in  agreement t 

Jewell  e.  Wright,  80  X,  F.  259,  approved  and  followed. 

Tildcn  V.  Blair,  21  WaU.  241,  and  Bowen  e.  Bradley,  9Alib.Pr.NJ 
895,  distinguished. 

Appeal  by  plaintiff  from  an  order  of  the  gen^ 
term  of  the  supreme  court  in  the  first  judicial  depas 
ment,  reversing  an  order  granting  a  new  trial,  and  tl 
judgment  thereon. 

This  action  was  brought  by  Edward  B.  Dickins^ 
against  William  Y.  Edwards,  upon  an  accommodati^ 
promissory  note  for  $300,  made  by  the  defendant,  pa 
able  to  the  order  of  Bailey  &  Gilbert,  dated  and  pay 
ble  in  New  York  city,  where  the  i)ayees  received 
from  the  maker.  They  afterwards  transfemed  it  to 
bona  fide  purchaser  at  Boston,  Mass.,  for  $292,  beu 
a  discount  at  the  rate  of  about  lOH  "per  cent  p* 
annvm,  that  being  lawful  in  Massachusetts. 

The  only  question  left  to  the  jury  was  as  to  tt 
original  consideration  for  the  note;  and  they  wei 
charged  that,  in  case  they  found  that  no  consideratic 
passed  from  the  payees  to  the  maker,  their  verdi< 
must  be  for  the  defendant,  under  the  usury  law  of  th 

*  Compare  Heidenheimer  v.  Kayer,  43  Super.  Ct.  (J.  d  8.)  0^ 
Backhouse  v.  Selden,  29  OraJU.  581 ;  Lewis  e.  Ingersoll,  8  AVb.  C 
App.  Dee.  55. 

t  Compare  Mayor,  Ac.  of  Oriffin  e.  Inman,  57  Che.  870;  lindn 
c.  Hill,  65  Me.  212;  Newton  v.  Wilson,  81  Ark.  484. 
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State,  inasmach  as  the  inception  of  the  note  was  con- 

tessedly  at  a  greater  rate  than  7  per  cent,  per  annum. 

Exception  was  taken  by  plaintiff  to  this ;  and  the 

eourt  was  requested  to  charge  that  the  legal  inception 

of  the  note  having  taken  place  in  Massachusetts,  the 

question  of  usury  must  be  determined  by  the  law  of 

•    that  State,  and  not  by  the  law  of  New  York.    The 

[    court  declined  so  to  charge,  and  the  jury  found  for 

defendant. 

Plaintiff  thereupon  moved  on  the  judge's  minutes, 
for  a  new  trial,  which  was  granted,  with  an  opinion  by 
Mr.  Justice  Westbeook  (see  2  Abb.  New  Cas.  300). 
Defendant  appealed  from  the  order  granting  a  new 
trial  to  the  general  term,  where  it  was  reversed  (see  13 
Bui^  406).  Plaintiff  then  appealed  to  the  court  of 
appeals. 

Walter  R.  Beach  and  Oeorge  Norris^  for  plaintiff, 

tppellant.— The  note  had  no  legal  existence  as  a  note 

TOtll  Its  transfer  by  the  payees  in  Boston  (Eastman  t. 

■    Shaw,  85  N.   Y.  626 ;  Byles  on  Bills,  151 ;  Cook  v. 

litchfield,  9  i\r.  r.  279 ;  Lee  v.  Selleck,  33  Id.  615 ; 

Hyde  t.  Gk)odnow,  3  Id.  271 ;  Tilden  v.  Blair,  21  Wall. 

8fl).   The  contract  must  be  presumed  to  have  been 

^al  in  Massachusetts,  no  proof  having  been  offered  on 

'he  part  of  defendant  to  the  contrary.    The  burden  of 

pJ^f  of  illegality  is  on  the  party  alleging  such  ille- 

S^ity  (Pomeroy  v.  Ainsworth,  22  Barb.  127  ;  Cutler  v. 

Wright,  22  N.  r.  472 ;  Davis  v.  Garr,  6  Id.  124 ;  2 

^^ige,  220 ;  7  Id.  632).    As  a  matter  of  fact  there  is 

^  i^triction  upon  the  amount  of  interest  which  may 

"^  taken  or  reserved  und^r  the  laws  of  Massachusetts 

(^  Statutes  of  Mass.,  Laws  of  1867,  c.  66,  §  2).    The 

'^ct  that  the  note  was  payable  in  the  State  of  New 

York  cannot  vary  the  maker's  liability  or  avoid  the 

^^tract  legally   made  in  Massachusetts   (Bowen    v. 

Bradley,  9  Abb.  Pr.  N.  8.  395  ;  Kentucky  v.  Bassford, 
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6  mil,  526;  Mclntyre  v.  Parks,  3  Meic.  207;  flfor 
Co7ifl.  of  Laws,  Redfield's  Ed.  §  252).  This  principi 
as  applied  to  negotiable  paper,  has  long  been  reco{ 
nized  in  this  and  other  States  (Hosford  v.  Nichols, 
Paige,  220 ;  Chapman  v.  Robertson,  6  Id.  634 ;  Pra 
t,  Adams,  7  Id.  636 ;  Cook  v.  Litchfield,  9  N.  YM 
Hyde  v.  Goodnow,  3  Id,  271 ;  Lee  v.  Selleck,  33  /( 
615 ;  Bowen  v.  Bradley,  9  Abb.  Pr.  N.  8.  395 ;  Cil 
Savings  Bank  v.  Bid  well,  29  Barb.  325  ;  Bank  of  Geo 
gia  V.  Lewin,  45  Id.  340  ;  Balme  v.  Wombough,  38  ii 
352 ;  Depau  z.  Humphreys,  8  Mart.  N.  S.l\  Peck 
Mayo,  14  VL  33  ;  Pope  v.  Nickerson,  3  Story,  466). 
is  followed  by  the  federal  courts  (Tilden  v.  Blair,! 
Wall.  241 ;  Providence  County  Savings  Bank  v.  Pros 
13  Nat.  Bank.  Reg.  358,  359 ;  Andrews  v.  Pond,  \ 
Pet.  78 ;  Miller  v.  Tiffany,  1  Wall.  310 ;  De  Wolf 
Johnson,  10  Wheat.  383 ;  2  Pars,  on  Contr.  5  ed.  68 
and  note  h  ;  2  Pars,  on  Notes  &  Billsi  2  ed.  378).  Tl 
doctrine  of  Jewell  v.  Wright  (30  N.  T.  259)  is  illogicJ 
anomalous,  squarely  opposed  to  the  vast  preponde 
ance  of  authority,  and  difficult  of  explanation  in  t 
light  of  reason  or  precedent  (Balme  v.  Wombough, 
Barb.  352 ;  Bank  of  Georgia  v.  Lewin,  45  Id.  340 ;  B 
dreth  o.  Sheppard,  65  Id.  271 ;  Bowen  z.  Bradley 
Abb.  Pr.  N.  S.  365,  and  note;  First  National  Bank 
Morris,  1  Hun,  680 ;  Clayes  v.  Hooker,  4  Id.  85 
Wayne  County  Savings  Bank  v.  Low,  6  Abb.  New  0 
76).  The  federal  courts  have,  in  recent  decisions,  ma 
tained  the  contrary  doctrine  (Tilden  v.  Blair,  supf 
Providence  County  Savings  Bank  v.  Frost,  13  N 
Bank.  Reg.  358).  Nor  is  the  doctrine  of  Jewell 
Wright  sustained  by  the  cases  on  which  it  professec 
rests  (Jacks  v.  Nichols,  5  N.  Y.  178 ;  Curtis  v.  Leavi 
15  Id.  9  ;  Bowen  e.  Newell,  13  Id.  290 ;  Everett  v.  V< 
dryes,  19  Id.  436  ;  Cutler  v.  Wright,  22  Id.  472 ;  Por 
roy  V.  Ainsworth,  22  Barb.  127).  In  Jewell  v.  Wrig 
the  contract  was  confessedly  usurious  under  the  law 
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the  State  where  it  was  entered  into,  and  it  may  be  sup- 
posed that  the  court  considered  the  question  to  be  one 
A  penalty  J  and  decided  to  impose  that  of  New  York 
la&er  than  that  of  Connecticut,  but  no  such  question 
ean  arise  in  this  case,  the  contract  having  been  lawful 
in  the  State  where  it  was  made. 

Fnderick  P.  Bellamy  and  William  S.  Packer ,  for 
defendant,  resj)ondent.— The  general  rule  applicable 
to  this  case  is  that  personal  contracts  shall  be  governed 
by  the  law  of  the  place  where  they  are  to  be  performed 
(Cutler  V.  Wright,  22  N.  T.  472 ;  Curtis  v.  Leavitt,  15 
Id.  91,  230,  238  ;  Andrews  v.  Pond,  13  Pel.  65 ;  Slory 
C&fifl.  of  Laws,  §§  280,  291).  The  only  exceptions  are 
where  the  parties  themselves  expressly  stipulate  for  a 
nteof  interest  legal  where  the  contract  was  made,  as 
in  Bank  of  Geoi^a  v.  Lewin  (45  Barb.  340),  and  when 
the  party  to  be  charged  himself  sends  the  note  into  a 
foieign  State  for  negotiation,  thus  clearly  evincing  his 
ifdenlian  to  have  it  negotiated  according  to  foreign 
law,  as  in  Tllden  v.  Blair  (21  Wall.  241).  But  unless 
flus  intention  affirmatively  appears,  the  lex  loci  solu- 
^*wiw  governs.  The  presumption  is  in  favor  of  the 
K^eral  rule,  and  special  fac/ts  must  be  shown  to  bring 
ftecase  within  the  exception  (Jewell  v.  Wright,  30  N. 
J'  259 ;  Wharton  Confl.  of  Laws ,  §§  399,  401 ).  There 
^  no  evidence  that  defendant  ever  consented  to,  or 
^ntemplated  any  foreign  discount.  The  words  ''  New 
York"  in  the  note  were  ample  notice  to  any  purchaser 
^^  defendant  intended  to  be  liable  only  according  to 
New  York  laws,  and  that  the  payees'  agency  was 
fimited  accordingly.  Knowledge  sufficient  to  put  a 
P^haser  upon  inquiry  is  equivalent  to  notice  (Wil- 
ManjsoD  v.  Brown,  15  N.  Y.  354).  Since  there  is 
Nothing  to  'bring  this  case  within  the  exception,  it  is 
governed  by  the  general  rule  as  laid  down  in  Jewell  v. 
bright,  supra  (Hildreth  v.  Shepard,  65  Barb.  269 ; 


70  ABBOTT'S    NEW   CASES. 

Dickinson  v.  Edwards. 

Opdyke  v.  Merwin,  13  Buriy  405  ;  Clayes  v.  Hookei 
Id.  231).  There  is  no  authority  against  Jewell 
Wright.  The  cases  cited  by  appellant  show  that  tl 
merely  establish  the  exceptions  above  stated  (Bal 
V.  Wombough,  38  Barb.  340;  Providence  Codi 
State  Bank  v.  Frost,  13  Nat.  Bank.  Reg.  350 ;  Pratt 
Adams,  7  Paigey  632 ;  First  National  Bank  v.  Men 
1  Huriy  682).  I  am  informed  by  counsel  in  the  lat 
case  that  the  draft  was  sent  from  Massachusetts 
New  York,  accept^  for  accommodation  in  New  Yoi 
and  sent  back  into  Massachusetts  to  the  payees  by  I 
acceptor  himself  (Bowen  v.  Bradley,  9  Abb.  Pr.  N. 
395). 

FoLGER,  J. — This  action  is  brought  against  the 
fendant  as  the  maker  of  a  promissory  note.    He  ( 
write  and  sign  the  note  and  put  it  in  the  hands  of 
payees  named  in  it,  for  their  use.    This  is  the  form 
it: 

.  ''New   York,   November    14,   1874.-4300.— Th 
months  after  date  I  pi'omise  to  pay  to  the  order 
Messrs.  Bailey  &  Gilbert  three  hundred  dollars,  at 
New  York  National  Exchange  Bank.    Value  receive! 

His  defense  to  the  action  is  that  the  note  was  m\ 
by  him  for  the  accommodation  of  the  payeesr  named 
it ;  that  it  was  by  him  loaned  to  them,  without  f 
consideration  received  by  him  from  them  ;  and  thai 
was  transferred  by  them  to  the  assignor  of  the  plaio 
at  a  greater  rate  of  discount  or  interest  than  that  1 
ful  in  this  State.  The  facts  of  the  case  sustain  th 
allegations  of  his  defense.  It  is  also  a  fact  that 
signed  the  note  at  the  city  of  his  residence  and  pi 
of  business,  in  this  State ;  that  it  is  dated  there ;  t 
it  is  made  payable  thera ;  that  it  was  put  in  the  bai 
of  the  payees  there.  Nor  is  there  anything  to  sh 
that  the  maker  knew  or  intended  or  contemplated  ti 
it  was  to  be  taken  out  of  this  State  for  its  first  use. 
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There  is  another  fact,  however,  and  it  is  relied  upon 
hy  the  plaintiff  to  overcome  the  defense  of  the  defend- 
ant It  is  that  the  note  first  passed  into  the  hands  of 
a  holder  for  a  consideration,  and  thus,  as  is  alleged, 
had  iDoeption  in  the  State  of  Massachusetts ;  that  it 
vas  in  that  State  that  the  discount  or  interest  was 
taken,  greater  than  that  lawful  in  this  State,  and  that 
it  was  lawful  in  that  State  to  take  that  rate. 

Upon  these  facts  arise  the  questions  of  law,  in  which 
State  was  the  note  madet  and  if  it  was  made  in  the 
Slate  of  Massachusetts  is  it  not  valid  everywhere  ?  It 
may  be  granted  that  the  note  was  made  in  Massachu- 
setts, and  that  if  the  law  of  the  place  of  execution  is  to 
govern,  that  the  note  is  valid  and  enforceable  in  this 
State. 

It  would  seem,  at  first  sight,  at  least,  that  the  latter 
of  these  questions  had  been  settled  in  the  negative  by 
this  court.  Jewell  v.  Wright  (30  If.  T.  259),  was  an 
action  on  a  promissory  note  signed  by  Wright  in  this 
State,  to  the  order  of  Dunlap,  who  wrote  his  name  upon 
fte  back  of  it  in  this  State.  The  note  was  by  its 
tonns  payable  at  a  bank  in  this  State.  It  was  put  in 
the  hands  of  Taylor  in  this  State  for  his  accommoda- 
*fcn  without  consideration  from  him  therefor.  Tay- 
lor took  it  into  the  State  of  Connecticut,  and  got  it 
discounted  there  at  a  rate  not  lawful  in  this  State.  It 
does  not  appear  that  Wright  or  Dunlap  knew  or  in- 
*^iided  or  thought  that  Taylor  would  take  it  out  of  this 
State  to  make  the  first  use  of  it  in  Connecticut.  Thus 
*^o  case  is  the  brother  of  that  before  us.  In  one 
*^tnre  of  it,  it  is  not  like — the  rate  of  discount  was 
Unlawful  in  the  State  in  which  the  note  was  first  used, 
••^ell  as  in  this  State.  But,  as  will  appear  further  on, 
^  difference  was  not  material,  and  the  questions  of 
*^  Were  the  same  as  those  at  which  we  are  looking. 
Judgment  went  for  the  plaintiff,  the  holder  of  the 
^^  in  the  courts  below,  but  it  was  reversed  in  this 
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court  and  the  case  sent  back.  This  court  concede 
that  the  law  is  that  a  contract  is  to  be  governed  by  tl 
laws  of  the  place  where  it  is  made,  if  it  is  not  by  i 
terms  to  be  performed  elsewhere  ;  but  held  that  if  h 
its  terms  it  is  to  be  performed  in  a  State  other  tha 
that  in  which  it  is  made,  the  law  of  the  State  in  whic 
it  is  by  its  terms  to  be  performed,  must  govern.  Juj 
this  was  determined :  that  when  a  note  is  signed  i 
this  State  by  a  resident  thereof,  at  his  place  of  bus 
ness  here,  bearing  date  here,  a  place  here  fixed  in  its 
the  place  of  payment  of  it,  no  rate  of  interest  name 
in  it,  no  intention  of  the  maker  existing  that  it  willl 
taken  elsewhere  for  discount,  it  is  invalid  by  the  U 
of  this  State  when  it  was  first  negotiated  in  anott 
State  at  a  rate  of  discount  greater  than  that  allowed 
the  usury  laws  of  this  State  ;  and  these  are  exactly  1 
facts  in  the  case  now  in  hand. 

It  is  said,  however,  that  the  case  of  Jewell 
Wright  has  been  so  much  questioned  by  bar  and  bet 
as  not  to  be  a  reliable  precedent.  One  criticism  uf 
it  is,  that  as  the  note  there  was  obnoxious  to  the  use 
laws  of  Connecticut  as  well  as  of  New  York,  there  ti 
no  need  of  the  reasoning  of  the  opinion  resting  t 
judgment  upon  the  rule  that  the  law  of  the  place  of  p 
formance  must  govern,  and  that  hence  the  opinion  n 
dered  was  obiter.  This  criticism  is  not  well  founds 
The  usury  law  of  Connecticut  is  not  as  fatal  as  that 
this  State.  By  the  law  of  that  State  the  contract 
not  utterly  void,  but  void  only  as  to  the  whole  inten 
reserved  or  taken  (Fisher  v.  Bidwell,  27  Conn.  36 
So  that,  though  the  opinion  in  Jewell  v.  Wright  sta 
with  saying  that  the  note  was  negotiated  at  a  rate 
interest  illegal  both  in  Connecticut  and  New  York, 
is  correct  in  further  stating  the  main  question  in  t 
case  to  be  whether  the  laws  of  the  former  or  the  lat 
State  are  to  control  as  to  the  defense  of  usury.  In  t 
one  case,  the  plaintiff  would  lose  only  a  sum  equal 
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tile  amonnt  of  interest  taken  or  reserved.     In  the 
other,  he  would  lose  the  whole  amount  of  the  note. 

We  must  say,  then,  in  the  case  before  us,  whether 

we  will  follow  Jewell  v,  Wright,  as  an  authoritative 

adjudication  binding  upon  us,   or  whether  it  is  so 

plainly  unsound  in  its  declaration  of  what  is  the  law 

and  in  its  application  of  it  to  the  facts  there  shown,  as 

that  it  should  be  overruled,  and  the  proper  rule  for  a 

like  state  of  facts  be  now  put  forth.    The  rule  declared 

in  that  case  is  that  a  i)ersonal  contract  is  to  be  governed 

hy  the  laws  of  the  country  which  is  named  in  it  as  the 

place  for  the  i)erformance  of  it.    And  in  stating  this  as 

the  rule,  it  was  conceded  that  the  law  of  the  place 

where  the  contract  is  made  governs  the  contract  when 

^^  is  not  by  its  terms  to  be  performed  elsewhere.    This 

^ncession  might  have  been  made  with  a  limitation, 

l^^  no  State  is  bound  or  ought  to  enforce  or  hold  valid 

^  its  courts  of  justice  a  contract  which  is  injurious  to 

^^^  public  rights,  oflfends  its  morals,  contmvenes  its 

^licy  or  violates  a  public  law  (2  Kent  Com.  458 ;  Var- 

^^m  t.  Camp,  1  Green  {N.  /.],  326). 

But  passing  that,  this  court,  in  Jewell  t?.  Wright, 
^^tiounced  not  a  new  principle  or  one  that  is  not  now 
E^^valent.  The  general  rule  is  and  has  been  that  where 
;*^^  contract  either  expressly  or  tacitly  is  to  be  per- 
^^med  in  a  given  country,  then  the  presumed  intention 
^^  the  parties  is  that  it  is  to  be  governed  by  the  law  of 
*^^  place  of  performance  as  to  its  validity,  nature,  obli- 
^tlon  and  interpretation  {Story  Gon^,  of  Laws^  %  280, 
iting  Andrews  v.  Pond,  13  Pet.  65 ;  and  9  N.  Y.  53, 
^tiug  Holman  v.  Johnson,  Cowp.  341). 

This  rule  has  been  specially  applied  to  the  rate  of 
^terest  to  be  allowed,  and  it  has  been  held  that  where 
^  personal  contract  is  expressly  or  by  implication  to  be 
t*^d  at  a  given  place,  and  the  rate  is  not  fixed  by  the 
I^i^es,  intea-est  is  to  be  taken  or  reseiTed  according  to 
the  law  of  the  place  where  payment  is  to  be  made  (Fan- 
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ning  V.  Conseqaa,  17  Johns.  611 ;  Scofield  v.  Day, 
Id.  102  ;  De  Wolf  v.  Johnson,  10  Wheat.  387). 

It  is  said  that  snch  a  rale  of  construction  will  not 
be  applied  if  it  will  render  the  contract  illegal,  iaa 
that  constrnction  will  be  given  to  a  contract  which  will 
render  it  valid,  if  it  can  be  reasonably  done  (Brown  0. 
Bradley,  infra). 

Bat  this  remark  has  no  application  to  the  case  Lk 
Jewell  V.  Wright,  or  to  that  before  ns.  There  and  bene 
no  qnestion  comes  ap  of  the  rate  of  interest  to  Ix 
allowed  ni)on  a  clause  in  a  contract  expressly  providL 
ing  for  it,  and  for  the  rate  of  it.  There  and  here  ike 
note  was  silent  as  to  interest,  and  the  rate  adopted  (>< 
the  negotiation  of  it  was  more  than  the  law  of  the  placx 
of  i>erformance  allowed.*  Hence,  the  only  indication 
which  the  contract  gives  of  the  mind  of  the  maker  ^ 
to  the  rate  of  interest  is  in  the  phrase  which  specific 
the  place  of  payment,  and  the  indication  from  that  ^ 
of  a  rate  lawful  at  that  place. 

Nor  did  Jewell  v.  Wright  go  to  judgment  witho^ 
reliance  upon  aathority.  Jacks  v.  Nichols  (5  JVl  T.  Y^ 
states,  as  a  ground  of  the  decision  in  it,  that  the  cc^ 
tract  was  to  be  X)erformed  in  this  State  (see  p.  185) ; 
Curtiss  n.  Leavitt  (15  N.  T.  9,  227)  recognizes  the  rul^ 
and  Cutler  v.  Wright  (22  N.  T.  472)  is  much  in  poii^ 
The  note  there,  made  and  delivered  in  New  York,  r* 
served,  in  terms,  interest  at  the  rate  of  eight  per  oent^ 
but  as  it  was  dated  and  made  payable  in  Florida  it  w^ 
held  to  be  a  Florida  contract,  and  not  to  be  governed 
by  the  laws  of  this  State  on  a  defense  of  usury. 

It  is  claimed  that  Jewell  v.  Wright  has  been  s^ 
seriously  questioned  as  to  impair  its  authority,  and  t: 
throw  doubt  upon  the  soundness  of  the  rule  it  giv^ 
out ;  and  that  there  are  adjudications  which  stand  L. 
opposition  to  it.  It  is  proper  to  look  at  the  cas^ 
which  are  thought  to  have  that  effect. 

The  most  prominent  is  that  of  Tilden  v.  Blair  (S 
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241).  There  are  facts  in  that  case  which  are 
Jewell  V.  Wright,  nor  in  that  before  ns.  The 
in  that  case  was  brought  in  Illinois,  on  a  draft 
and  dated  there  by  a  resident  there  at  his 
)f  business,  and  though  accepted  and  made  pay- 
i  New  York  by  the  drawees,  residents  of  New 
it  was  returned  by  the  acceptors  to  the  drawer 
iois  for  the  purpose  and  with  the  intention  on 
lart  that  it  should  be  negotiated  there  by  him, 
ierstanding  being  that  the  draft  was  to  be  dis* 
d  by  a  bank  in  Chicago,  and  that  the  drawer 
take  it  up  at  maturity.  Now,  the  controlling 
i  Tilden  v.  Blair,  and  so  stated  to  be  by  the 
States  supreme  court  (see  page  247),  is  that 
the  acceptance  had  any  operation,,  before  the 
nent  became  a  bill,  the  acceptors  sent  it  to 
I  for  the  purpose  of  having  it  negotiated  in  that 
^'negotiated,"  says  the  court,  '4t  must  be  pre- 
)  at  such  a  rate  of  discount  as  by  the  law  of  that 
wna  allowable."  The  ruling  consideration  in 
ise  was  the  intention  of  the  acceptors  that  the 
hould  be  used  in  Illinois,  as  a  contract  of  that 
n  accordance  with  its  laws  ;  and  that  the  nam* 
New  York  city  as  the  place  of  payment  was 
[dental  circumstance  for  the  convenience  of  the 
Drs,  or  to  help  the  negotiation,  and  not  as  an 
ial  part  of  the  contract,  or  with  the  intent  to 
legal  consequence  to  the  instrument.  There  is 
k  in  Jewell  v.  Wright,  nor  in  the  case  in  hand,  to 
m  intent  in  the  maker  of  the  note  to  give  au-^ 
f  to  deal  with  it  otherwise  than  as  the  law  of 
tate  would  allow.  Nor  was  there  appearance  ol 
nty  so  to  do.  He  had  framed  his  writing  so 
;  declared  that  the  law  of  this  State  was  to  be 
P7  of  its  nature  and  obligation.  He  made  a  place 
I  State  the  place  for  the  performance  of  it ;  and 
was  naught  in  the  writing,  nor  in  his  conduct 
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outside  of  the  writing,  which  would  allow  a  beliei 
an  inference  that  he  did  not  mean  that  part  of  it  tc 
an  essential  part  of  it,  and  to  draw  after  it  a  l^al  c 
sequence.  The  only  authority  he  gave  to  the  paj 
was  to  be  found  in  the  fact  that  the  latter  by  his 
had  in  i)ossession  that  writing,  n^otiable  by  its  tei 
when  indorsed  by  the  payee,  yet  looking  to  the  laf 
this  State  for  its  construction  and  validity.  No 
had  a  right  to  assume  therefrom  that  the  makers  , 
of  power  was  greater  or  other  than  that. 

Another  case  is  Bank  of  Greoigia  r.  Lewin  (45  Be 
340).  It  does  not  refer  to  Jewell  r.  Wright,  much 
question  it.  Indeed,  the  opinions  in  the  two  cases 
from  the  same  judge.  The  same  fact  is  in  it  ai 
Hlden  r.  Blair — that  it  was  the  purpose  of  all  pai 
to  the  draft,  when  they  made  and  accepted  it,  ths 
should  be  first  used  in  another  State  than  this,  whe 
it  was  made  payable,  and  that  the  place  of  payr 
named  in  it  might  be  inferred  to  be  incidental  and 
essential. 

Bowen  v.  Bradley  (9  Abb.  Pr.  A\  S.  395),  dec 
in  a  court  inferior  to  that  which  gave  the  adjudics 
in  Jewell  v.  Wright,  yet  deliberately  disregards  it 
pronounces  it  contrary  to  law,  to  sound  reason,  anc 
necessity  of  commerce.  There  was  room  in  Bow< 
Bradley  for  the  same  reason  that  controled  the  d 
ion  in  Hlden  v.  Blair,  and  the  case  might  well 
gone  upon  the  ground  that  both  the  maker  am 
dorser  of  the  note  knew  and  meant  that  it  woul 
first  used  in  Dlinois,  and  in  accordance  with  the 
of  that  State.  But  the  court  chose  to  put  it  upon 
ground  that  the  law  is  different  from  what  it  is  dec] 
in  Jewell  v.  Wright.  This  conclusion  is  sought  t 
sustained  by  reason  and  authority.  It  is  first  dec] 
that  this  court  failed  to  distinguish  between  the  ; 
ciples  by  which  the  validity  of  purely  i)ersonal 
tracts  is  to  be  tested,  and  the  rules  which  have 
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adopted  for  the  interpretation  of  them.  The  court,  in 
Bowen  v.  Bradley,  mnst  then  have  been  of  the  opinion 
that  the  rale  that  a  contract  mast  be  governed  by  the 
law  of  the  place  where  it  is  to  be  performed  is  a  rale  of 
interpretation,  and  not  one  by  which  to  determine  the 
validity  of  the  contract ;  for,  as  we  have  shown,  it  was 
that  rale  upon  which  Jewell  v.  Wright  went,  and  we 
have  shown  that  this  rule  is  operative  not  only  in  inter- 
pretation, but  in  an  inquiry  as  to  validity,  nature,  and 
obligation  {Story  Covjl.  LawSj  §  280,  sitpra ;  Andrews 
«.  Pond,  supra). 

Bowen  ??.  Bradley  then  proceeds  to  state  what  are 
the  rules  of  law  as  to  the  validity  of  a  purely  personal 
contract.    First,  that  if  valid  where  it  is  to  bo  made 
*nd  performed,  it  is  valid  everywhere  ;  which  may  be 
conceded.    Second,  if  it  be  made  in  a  State  or  country 
^here  it  would  be  lawful  to  do  all  the  acts  which  are 
•greed  by  it  to  be  done,  but  provides  that  one  or  more 
of  such  acts  shall  be  done  in  another  State  or  country 
Jtt  violation  of  its  known  laws,  the  courts  (at  least  of  the 
Jitter)  will  not  enforce  the  contract.    It  then  proceeds 
to  state  rales  of  interpretation.    First,  that  such  con- 
tracts are  to  be  construed  according  to  the  intention 
of  the  parties.    Second,  that  if  a  different  intention  is 
pot  apparent,  the  intent  will  be  declared  to  be  accord- 
^^K  to  the  law  of  the  place  of  performance,  and  that 
tJ^ns  the  law  of  the  place  of  performance  is  silently  in- 
^fporated  into  the  contract ;  and  as  an  example  it  is 
^H  if  a  note  payable  with  interest,  without  naming 
^*^e  rate,  is  made  or  delivered  in  one  State,  by  its  terms 
^yable  in  another  State,  the  note,  by  force  of  the  rule 
^  interpretation,  is  to  be  paid  at  the  rate  of  interest  of 
^®  State  where  payable.    The  opinion  then  holds  that 
^^h  a  construction  would  not  be  admitted  if  it  would 
^ke  the  note  invalid. 

^ow,  a  reading  of  these  rules  by  the  side  of  the  facts 
the  case  fails  to  show  an  error  in  the  decision  in 
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Jewell  V.  Wright.  Surely  the  place  where  the  c 
tract  there  and  here  was  to  be  performed  was  the  8l 
of  New  York ;  and  surely  a  note,  upon  the  disco 
or  negotiation  of  which  more  than  seven  per  cent 
per  annum  was  taken  without  the  agreement  of 
maker,  was  not  a  valid  contract  by  the  law  of  1 
State.  Surely  the  act  of  payment  in  that,  and  in  1 
case,  was  to  be  done  in  this  State ;  it  could  not  be  d 
without  paying  more  for  the  loan  or  forbearance 
money  than  at  the  rate  just  named. 

That  payment  was  then  an  act  in  known  violal 
of  the  laws  of  this  State,  and  why  then  should 
courts  of  this  State  enforce  the  doing  of  that  act  1 

The  contract  in  Jewell  v.  Wright  and  in  our  i 
makes  apparent  no  intention  of  the  maker  for  a  gre 
rate  of  interest  than  that  lawful  in  this  State, 
neither  contract  is  the  matter  of  interest,  named, 
not,  then,  the  place  of  performance  named  in  it 
place  whose  law  must  be  presumed  to  have  been  in 
intention  of  the  makers  as  that  which  should  coi 
the  rate  to  be  taken  ?  Thei-e  can  be  no  pretense 
the  meaning  of  the  parties  was  not  well  expresse 
the  note  in  Jewell  v.  Wright,  and  was  not  to  be  f 
understood  therefrom  In  respect  to  the  thing  to  be  c 
and  the  place  where  it  was  to  be  done.  It  was  to 
a  certain  sum  of  money  at  a  bank  in  the  city  of  Li 
port,  in  this  State.  But  it  must  be  lawful  to  do 
thing  there,  or  the  law  of  this  State  would  not  pei 
it,  nor  would  its  courts  enforce  it.  It  was  not  la) 
there  to  repay  money  for  the  loan  of  which  a  gre 
rate  of  discount  was  taken  than  seven  x>er  centum 
annum.  Plainly  the  plaintiff  in  that  case  sought  f 
the  defendant,  through  the  courts  of  this  State, 
he  do  an  act  which  he  was  forbidden  to  do  by  our '. 
When  the  assignor  of  the  plaintiff  discounted  the  n 
he  knew  that  he  took  an  agreement  to  do  that  a< 
this  State,  and  he  was  bound  to  know  that  it  ww 
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Hct  lepognant  to  the  laws  thereof  (Cambroso  v.  Maffett, 
)  Wash.  104) ;  and  in  legal  effect  it  was  the  same  as  if 
lie  did  know,  and  of  intent  violated  those  laws.    It  is 
Baid  that  there  is  no  violation  of  the  law  of  this  State, 
b  the  simple  act  of  paying  money  in  solution  of  a 
promise  to  do  so,  and  that  as  the  act  of  taking  a  dis- 
count at  a  rate  unlawful  by  onr  law  was  not  done  in 
(liis  State,  no  act  against  its  law  was  done  or  to  be 
done  here.    Bnt  the  act  of  taking  the  unlawful  dis* 
oount  is  not  complete  until  the  note  has  been  paid.    It 
'^ts  in  agreement  until  then.    When  the  note  has 
*^n  paid  at  the  place  of  payment,  and  the  amount 
SOTiB  to  the  credit  of  the  holder,  then  is  the  act  first 
^^mplete,  and  the  law  is  then  also  violated,  and  within 
*i8  State. 

It  would  be  a  novel  and  startling  doctrine  that  the 
^8ary  laws  of  a  State  could  not  be  violated  by  a  trans- 
action agreed  upon  outside  its  bounds. 

£owen  v.  Bradley  seeks  support  in  the  case  of  Ken- 

^^cky  V.  Bassford  (6  Hill,  626),  and  the  same  case  is 

cited  on  the  i)oints  of  the  plaintiff  in  our  case  and  at 

*he  circuit.    That  case  goes,  however,  upon  the  ex- 

Pi'Qssed  ground  that  whether  the  bond  sued  upon  was 

^ade  in  Kentucky  or  New  York,  the  performance  of 

it  ^was  to  be  made  in  Kentucky,  and  that  in  such  case 

tlie  construction  and  effect  of  it  are  the  same  as  if  it 

^a<i  been  made  in  that  State.    Nor  does  Hyde  v,  Good- 

»iow  (3  N.  T.  626),  or  Merchants'  Bank  v.  Spalding  (9 

-'tf .  53),  put  forth  any  rule  differing  from  that  in 

Jewell  V.  Wright. 

Ifeither  the  discussion  in  Bowen  v.  Bradley  nor  the 
authorities  cited  there  show  error  in  the  rule  put  forth 
in  Jewell  7).  Wright.  Citations  are  made  to  show  that 
^^^^  Judge  who  delivered  the  opinion  in  Jewell  v. 
bright  joined  in  decisions  claimed  to  be  irreconcilable 
^here^th  (46  Barb,  supra).  If  there  be  any  weight  in 
^^^U  it  is  neutralized  by  his  later  citation  of  Jewell  v. 
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Wright,  as  of  prevalent  authority  (Hildreth  v.  Shepardf     I 
65  Barb.  269),    The  case  of  National  Bank  v.  Morris  (1     i 
Bun,  680),  while  it  doubts  Jewell  v.  Wright^  does  not 
depart  from  it.    The  same  reason  for  the  decision  ex- 
isted as  in  Tilden  v.  Blair  {supra\  while  the  groand      ; 
upon  which  it  was  placed  was  that  found  in  Kosa  e. 
Butterfield  (33  K  Y.  665). 

Another  case  is  Wayne  County  Savings  Bank  ». 
Low  (6  Abb.  New  Cas.  76).    The  opinion  in  that  case 
does  not  profess  to  add  much  to  the  reasoning  of  the 
court  in  Bowen  v.  Bradley  {supra).    There  is  the  saiae 
assumption  that  the  decision  in  Jewell  v.  Wright  wa« 
hasty  and  ill-considered ;  an  assumption  unwarranted 
in  the  face  of  the  fact  that  there  was  a  dissenting  opiES.- 
ion  read  in  it ;  whence  it  is  apparent  that  both  sides  c^I 
the  question  were  presented,  not  only  upon  the 
ment  of  the  case,  but  upon  the  consideration  and  di 
cussion  of  it  by  the  court.    The  opinion  in  6  Abb.  iVir^ 
Cas.  (supra)  concedes  that  where  no  rate  of  interest 
is  fixed  by  the  contract  the  rate  is  that  lawful  in  tl»-^ 
place  of  performance,  but  denies  that  this  is  the  rul  ^ 
in  resi>ect  to  taking  usurious  interest.     We  cannot  bcm  t 
think  that  the  learned  court  ignored  what  is  the  cokx- 
ceded  general  rule,  that  the  place  fixed  by  the  contraot 
for  the  performance  of  it  is  an  essential  part  of  tl3-« 
agreement,  and  gives  the  law  which  is  to  determine  i*^ 
validity.    A  note  payable  in  New  York,  naming  ^^ 
rate  of  interest,  is  discounted  in  Massachusetts  a<>     ^ 
rate  usurious  and  unlawful  in  New  York.     If  tl^^ 
maker  pays  that  note  in  New  York,  and  the  hol^^ 
receives  payment  there,  usury  is  given  and  taken,  ^^ 
act  is  done  by  them  unlawful  in  New  York,  mal%^  ^ 
prohibitum,  and  for  which  the  penalty  of  a  mis^-^ 
meanor  is  incurred.    It  matters  not  where  the  contni^^ 
is  made,  it  is  agreed  that  it  be  carried  out  in  N^^  " 
York ;  and  thus  it  is,  at  the  time  of  the  making,  a^ 
that  an  act  shall  be  done  in  violation  of  the  law  of  t 
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ere  it  is  to  be  done,  and  then  the  courts  of 
e  are  invoked  to  -enforce  the  doing  of  an  act 
3  law  of  their  sovereignty  forbids, 
efrain  from  any  consideration  of  the  facts  in 
from  6  Abb.  New  Cas.^  for  we  know  not  but 
on  its  way  to  us  for  review.  There  may  be 
I  it  to  distinguish  it  from  Jewell  v.  Wright, 
I  the  case  before  us. 

rovidence  County  Savings  Bank  v.  Frost  (13 
mic.  Reg.  356),  the  maker  of  the  note  himself 
into  the  other  State  for  discount  there  in 
dth  its  laws,  and  it  is  upon  that  fact  that  that 
It,  and  the  judgment  is  based  upon  Tilden  v. 
tpra). 

ase  of  Scudder  v.  Union  National  Bank  (91  U. 
0,]  2()6),  does  not  establish  anything  contrary 
lews.  The  question  there  was,  what  jurisdic- 
iild  be  sought  for  the  law  of  the  validity  of  a 
,  when  the  validity  of  it  \s'as  dependent  upon 
alities  alone  with  which  it  was  formed.  It  was 
.t  the  lex  loci  contractus  gave  the  rule,  yet  it 
jeded  that  the  law  of  the  place  of  performance 
I  the  incidents  of  payment,  including  that  of 
of  interest,  when  it  was  not  specified.  Some 
re  said  in  the  opinion  which,  apart  from  the 
3m  to  go  further. 

3  are  all  the  cases  brought  to  our  notice  in 
Iverse  comment  is  made  or  implied  upon  the 
in  Jewell  v.  Wright.  The  reasoning  of  them, 
idgment,  fails  to  touch,  or  touching,  does  not 
lat  of  the  case  criticised, 
it  is  claimed  that  that  case  is  contrary  to  the 
g  authoritative  adjudications  in  this  State. 
V.  Nichols  (1  Paige^  220)  holds  only  that  a 
i  for  sale  of  lands  in  this  State,  made  in  this 
eserving  interest  at  a  rate  lawful  here,  silent  as 
lace  of  performance,  may  be  performed,  in  fact, 

YouVn.— C 
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^  in  another  State ;  and  that  a  mortgage  on  t1 
lands,  taken  there  in  part  payment,  reserving  t 
rate  of  interest,  though  an  unlawful  rate  there, 
enforced  here. 

Chapman  v.  Robertson  (6  Paige^  627)  is  a  ca 
cited  and  relied  on,  but  it  does  not  impugn  the 
rule  that  the  validity  of  a  purely  i)ersonal  cod 
to  be  tried  by  the  law  of  the  place  of  its  perfo: 
The  learned  chancellor  concedes  that  the  case 
come  clearly  under  that  principle,  if  the  con 
suit  had  been  only  the  personal  contract  of  the 
ant;  but  he  holds  that  as  it  was  a- mortgage  i 
executed  here,  by  a  resident  here,  npon  lands  h 
moneys  loaned  to  be  used  here,  although  to  be 
elsewhere,  the  law  of  the  State  would  fix  the 
of  the  rate  of  interest  reserved  ;  and  that  the 
reasons  that  the  contract  was  partly  made  here,  £ 
in  reference  to  our  laws,  with  an  appeal  to  oui 
contemplated  by  the  parties  if  necessary. 

The  opinion  in  that  case  has  not  escaped  cr 
*'If  viewed  as  the  chancellor  interpreted  the  ca 
perhaps  irreconcilable  with  other  cases  and  wi 
eral  principles"  {Story  on  Confl.  of  Laws^  § 
**  It  appears  to  me  that  the  case  was  correctly  d 
but  .  .  .  upon  principles  and  expositions  t( 
I  cannot  assent,  and  which  appear  to  me  incoi 
with  the  general  reasoning  of  the  authorities"  (- 
3.     See,  also,  Curtiss  v.  Leavitt,  15  N.  T.  88,  2i 

Pratt  V.  Adams  (7  Paige,  615,  636)  holds,  in 
that  a  contract  for  a  loan  of  money  may  stipula 
rate  of  interest  lawful  where  the  contract  is 
though  greater  than  that  where  it  is  to  be  perl 
if  it  was  not  a  means  of  evading  the  usury  law 
place  of  performance.  This  is  not  the  case  be! 
nor  the  case  in  Jewell  v,  Wright.  The  maker 
note  in  these  cases  expressed  no  such  stipulatioi 
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QOBtract,  nor  did  he  give  authority  to  make  it  outside 
ol  the  written  contract. 

There  is  nothing  in  Cook  v.  Litchfield,  9  N.  Y.  280  ; 
Hyde  v.  (Joodnow,  3  Id.  271 ;  Lee  v.  Selleck,  33  Id. 
616,  which  militates  with  the  reasoning  or  the  conclu- 
rion  in  Jewell  v.  Wright. 

Citations  are  made  from  the  reports  of  other  States 
and  from  text- books.    With  the  exception  of  Depau  v. 
Humphreys  (8  Mart.  N.  8.  1),  they  make  rather  for 
than  against  the  principles  stated  and  founded  upon  in 
Jewell  d.  Wright.    Thus,  in  Peck  v.  Mayo  (14  VL  33) 
it  is  said  that  it  is  an  elementary  principle  that  all  the 
incidents  pertaining  to  the  validity  and  construction  of 
contracts  will  be  governed  by  the  lex  loci  contractus^ 
which  term  may  indicate  where  the  contract  is  virtu- 
ally made  according  to  the  intent  of  the  parties — that 
is,  the  place  of  its  performance — and  that  the  general 
nile  is  that  the  latter  is  the  governing  law  of  the  con- 
tact.  That  was  a  case  where  the  inquiry  was,  what 
'^w  of  interest  should  determine  what  damages  were 
f^verable.    So  in  Pope  v.  Nickerson  (3  Story,  465),  it 
^  said  that  in  general,  the  nature,  the  interpretation 
^d  the  obligations  of  contracts  are  to  be  governed  by 
flie  law  of  the  place  in  which  they  are  to  be  performed. 
Depau  V.  Humphreys  {supra)  was  cited  and  ap- 
proved of  by  the  chancellor,  in  Chapman  v.  Robertson, 
kut  is  condemned  by  Story  (see  Cori^.  of  Laws ^  §  298 

We  find  nothing  in  the  citations  made  to  us,  nor 

elsewhere,  that  shakes  the  general  rule  of  law  of  this 

State,  tliat  a. purely  personal  contract  is  to  be  governed 

^y  the  law  of  the  place  where  by  its  terms  it  is  to  be 

Perfonned.     We  find  that  some  cases  have  set  up  ex- 

^ptioDs  from  that  general  rule.     It  is  not  needed  that 

^e  assent  or  dissent.    None  of  the  exceptions  are  found 

in  Jewell  v.  Wright  or  in  the  case  before  us.    We  are 

^tisfled  that  the  ground  is  stable  on  which  the  adjudi- 
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cation  in  that  case  rests.    We  follow  it  as  an  authori- 
tative precedent,  and  as  well  decided. 

The   judgment  herein  appealed  from    should   be 
affirmed. 

All  the  jndges  concurred,   except  Bapallo  and 
Danforth,  JJ.,  dissenting. 


Mcdonald  v.  mallory. 

If.   T,  Court  of  Appeals ;  September ^  1879. 

[Reversing  44  Super.  Ct.  (/.  d;  S.)  80.] 

Negliqence. — Lex  Loci. — Conflict  op  Laws. — Fedbrai.  akd  StatS 

Laws  on  the  High    Seas. — Presumption. — Navigation. — 

Statute  Giving  Right  op  Action  for  Causing  Dbath. 

Under  the  statntc  of  this  St^te  (3  E.  8.  6  cd.  p.  569,  §§  3,  4),  which 
gives  a  right  of  action  for  causing  death  by  wrongful  act  or  neglect^  « 
an  action  can  be  maintained  for  thus  causing  a  death  on  the  higli 
seas,  on  board  of  a  vessel  hailing  from  and  registered  in  a  port 
within  this  State,  nnd  owned  by  citizens  thereof,  the  person  wbofls 
death  was  so  caused  being  also  a  citizen  of  this  State,  the  vessel 
being  at  the  time  employed  by  the  owners  in  their  own  businesa^ 
and  their  negligence  being  alleged  to  have  caused  the  death.* 

The  right  of  action  for  causing  death  by  negligence  exists  only  t^^ 
virtue  of  the  statute ;  and  where  the  wrong  is  committed  \?ithiik^     ft 
foreign  State  or  country,  no  action  therefor  can  be  maintained  3Bbu 
this  State,  without  proof  of  the  existence  of  a  statute  therefor  in 
place  where  the  wrong  was  committed. 

Actions  for  other  injuries  to  the  person,  committed  abroad,  are 
taincd  without  proof  in  the  first  instance  of  the  lex  loei^  upon  tl 
presumption  that  the  right  to  compensation  for  such  injuries 
recognized  by  laws  of  all  countries. 

But  this  presumption  cannot  apply  where  the  wrong  complained  ot 
is  not  one  of  those  thus  universally  recognized  as  a  ground  oi 
action,  but  is  one  for  which  redress  is  given  only  by  the  statute. 

In  respect  to  matters  not  committed  by  the  constitution  exclusi?  ^slf 
to  the  Federal  government,  nor  legislated  upon  by  Congress, 
rcg!]luted  entirely  by  State  laws,  the  State  to  which  the  vessel 

♦  Compare  Stallknecht  v.  Pennsylvania  R.  R  Co.,  18  Hun,  ^i5i; 
Armstrong  9.  Beadle,  8  Bep,  86. 
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longs  can  be  regarded  as  the  sovereignty  whose  laws  follow  her 

nntil  she  comes  within  the  jurisdiction  of  some  other  government 
The  statute  (Z  R,  8.  0  ed.  p.  569),  which  gives  a  right  of  action  for 

causing  death,  is  not  to  be  restricted  by  implication  in  its  operation 

to  the  actual  territorial  bounds  of  the  State. 
Kelly  ©,  Cropo,  45  ilT.   T.  SO,— overruled. 

Appeal  by  plaintiff  from  a  jadgment  of  the  New 
York  superior  court  sustaining  a  demurrer  to  the  com- 
plaint. 

This  action  was  brought  by  Rose   McDonald,  as 

administratrix  of    Charles    McDonald,   her  deceased 

husband,  against  Charles  H.  Mallory  and  others,  to 

recover  $5,000  damages  for  the  death  of  her  husband, 

alleged  to  have  been  caused  by  the  wrongful  acts  of 

the  defendants  as  owners  of  the  steamer  Cit?/  of  Waco. 

The  complaint  alleged  the  ownership  of  the  steamer 

by  the  defendants,  and  its  employment  as  a  freight 

k      and  passenger  vessel,  trading  between  the  city  of  New 

■  ^ork  and  the  city  of  Galveston,  in  the  State  of  Texas ; 
H  and  that  said  Charles  McDonald,  plaintifiTs  intestate, 
B     ^5  employed  on  the  steamer  as  fireman.    That  the 

■  steamer  received  on  board,  at  New  York,  as  freight, 
W  ^^  October  30,  1875,  to  be  carried  to  Galveston,  or  to 
f      ^  used  as  stores  on  the  steamer,  300  cases  of  crude 

Petroleum,  in  violation  of  section  4,472  of  the  Revised 

^fatutes  of  the  United  States.    That  on  November  9, 

^875,  while  the  steamer  was  lying  at  anchor  on  the 

^igh  seas,  outside  the  bar  and  harbor  of  Galveston, 

Texas,  a  fire  started  on  board  of  her,  and  by  reason  of 

^lie  presence  of  said  petroleum,  which  was  reached 

^y  the  fire,  the  fire  could  not  be  extinguished ;  and 

the  death  of  plaintiff's  intestate  was  caused  by  the 

'Violence  of  the  fire,  and  by  the  culpable  negligence  of 

L       the  defendants. 

I  The  complaint  then  alleged  that  ''said  negligence 

*  and  death  occurred  within  the  territory  of  the  State  of 
\     15ew  York,  to  wit,  at  the  city  of  New  York,  and  on 
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board  said  steamer  belonging  to  the  State  of  If 
York,  and  being  at  first  at  the  city  of  New  York,  a 
thereafter  on  the  high  seas,  as  above  stated." 

Judgment  was  demanded  for  $5,000  damages,  ai 
costs. 

The  defendants  interposed  a  demurrer  to  the  coi 
plaint,  on  the  grounds  that  it  appeared  on  the  fa 
thereof  that  the  court  had  no  jurisdiction  of  tl 
action,  and  that  the  complaint  did  not  state  facts  soi 
cient  to  constitute  a  cause  of  action.^ 

*  The  following  is  the  complaint  in  full,  omitting  the  fon 
parts  : 

**  First — That  at  the  time  of  the  death  of  the  above-named  Gbarl 
McDonald,  as  hereinafter  stated,  and  for  a  long  time  prior  tberel 
the  said  defendants  were  the  ownera  of  the  steamer  ^Gity  of  WfiC 
to  wit :  at  tlie  port  and  city  of  New  York,  in  the  State  of  New  Toi 
of  which  said  city  and  State  said  defendants  were  residents  and  d 
zens,  and  that  said  steamer  was  registered  and  belonged  in  the  si 
port  of  New  York,  and  was  employed  by  said  defendants  in  carrji 
passengers  and  freight  up  to  the  time  of  the  burning  thereof,  as  be 
inaftcr  mentioned,  between  said  city  of  New  York  i^nd  the  dty 
Galveston,  in  the  State  of  Texas. 

'*  Second. — That  between  and  inckidiDg  the  80th  day  of  Octol 
1875,  and  the  9th  day  of  November,  1875,  said  steamer,  by  direct 
of  said  defendants,  and  while  in  said  employment,  proceeded  o 
voyage  from  the  said  city  of  New  York  to  the  said  city  of  Galvesl 
and  received  on  board  at  said  city  of  New  York,  and  carried  on  i 
voyage,  a  large  number  of  passengers,  and  so  far  performed  said  i 
age  as  to  arrive  near,  but  outside  of  the  bar  and  harbor  at  Galvesl 
where  she  came  to  anchor  at  a  place  where  she  was  still  upon  the  I 
seas,  and  where  she  was  burned,  as  hereinafter  more  particul 
described. 

**  Third.-— That  during  all  said  voyage,  so  far  as  it  was  perfom 
as  aforesaid,  and  at  the  time  of  the  said  burning  of  said  steamer,  i 
Charles  McDonald  was  on  board  said  steamer  in  the  cmploymen 
said  defendants  in  the  capacity  of  fireman. 

**  Fourth. — ^That  said  Charles  McDonald  was  engaged  at  the  * 
and  port  of  New  York  by  said  defendants,  so  to  serve  on  said  stca 
as  fireman,  said  steamer  being  then  at  said  city  and  port,  and  ow 
and  employed  as  above  mentioned  ;   and  sidd  Charles  McDoe 


ABBOTT'S    NEW   CASES.  87 

McDonald  v,  Mallory. 

T/ie  Superior  Court j  sustaining  the  demurrer,  held^ 

that  it  was  the  intent  of  the  legislature  that  the  statute 
^ • 

entiered  into  and  performed  the  said  senrice  of  fireman  on  board  said 
ttetmer  for  said  defendants,  relying  tipon  the  understanding  and 
igitement  between  him  and  said  defendants,  and  on  the  representa- 
tion nuide  to  him  by  said  defendants,  that  said  steamer  was  to  be  em- 
,     ployed  in  the  carrying  of  passengers,  and  would  conform  to  aU  laws, 
^     regulations,  and  obligations  affecting  steamers  carrying  passengers ; 
bat  notwithstanding  said  understanding,  agreement,  and  representa- 
tion, said  defendants  did  knowingly  receive  on  board  said  steamer, 
tt  freight,  at  the  city  of  New  York,  to  wit:  on  or  about  October 
tOth,  1875,  to  be  carried  from  said  city  of  New  York  to  the  said  city 
of  Galveston,  or  to  be  used  as  stores  on  said  steamer,  and  did  carry 
therein  on  said  voyage,  so  far  as  the  same  was  performed  as  aforesaid, 
ioong  other  things,  three  hundred  cases  of  petroleum,  oil  of  winch 
VIS  crude  petroleum,  or  if  any  of  it  was  refined  it  was  not  such  as 
voold  not  ignite  at  a  temperature  of  less  than  one  hundred  and  ten 
^^grees  Fahrenheit  thermometer,  nor  was  it  to  be  carried  upon  a  route 
*b^  there  was  no  other  practical  mode  of  transporting  it,  nor  was 
^carriage  under,  or  sanctioned  by  any  regulations  prescribed  by  the 
^'i'srdof  supervising  inspectors  with  the  approval  of  the  secretary 
<>f  the  treasury;  and  that  the  receiving  and  carrying  of  said  petroleum 
^^  board  said  steamer,  as  aforesaid,  was  an  act  of  culpable  negligence 
^  the  part  of  said  defendants,  and  in  violation  of  section  4,472  of  the 
^c^d  Statutes  of  the  United  States  which  said  Charles  McDonald,  in 
'living  upon  said  steamer,  had  a  right  to  assume  that  said  defendants 
^ould  obey. 

^^  Fifth. — ^That  on  said  9th  day  of  November,  1875,  while  said 

'^^^er  was  lying  at  anchor  at  the  place  aforesaid,  upon  the  high  seas, 

^th  said  passengers  and  said  Charles  McDonald,  and  her  other  crew 

^^  board,  and  said  three  hundred  cases  of  petroleum  also  on  board 

^  Aforesaid,  a  fire  started  on  board  said  steamer,  and  by  reason  of  the 

pY^scncc  of  said  petroleum  on  board  said  steamer,  which  was  reached 

^y  said  fire,  said  fire  could  not  bo  extinguished  or  checked ;  and  the 

•^'iJc  spread  with  such  force  and  rapidity,  by  reason  of  the  burning 

^^  taid  petroleum,  that  it  was  impossible  for  any  person  on  board  to 

^^^pc  alive,  and  the  death  of  all  on  board,  including  said  Charles 

■^Donald,  was  caused  by  the  violence  of  the  fire  arising  from  the 

pTcaencoof  said  petroleum,  and  tko  burning  and  explosion  of  said 

Pc^leam,  and  that  the  death  of  said  Charles  McDonald  as  aforesaid, 

canscd  by  the  culpable  negligence  of  said  defendants  as  aforesaid. 

.^iBtttJ^_8ud  plaintiff  further  says,  that  sold  defendants  so  neg- 
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allowing  an  action  for  the  benefit  of  next  of  kin,  i 
for  death  cansed  by  negligence,  should  operate  o 

ligcntly  and  unskillfully  conducted  themselves  in  receiving  and  « 
ing  dnngerous  und  combustijile  freight  on  board  said  steamer  on 
voyage  aforesaid,  and  in  guarding  against  fire  on  board  said  steao 
and  in  the  cnrc  and  management  of  said  steamer,  and  of  the  furo 
and  fire  and  other  matter  on  board  said  steamer,  that  through  the  s 
negligence  of  the  defendants  said  steamer  and  said  combustibles 
dangerous  freight  and  other  cargo  on  board  took  fire,  and  burwod  v 
such  force  and  rapidity  ris  to  cause  the  death  of  all  on  board,  incli 
ing  said  Cliarles  McDonald;  said  steamer  being  at  the  time  of  rect 
ing  such  combustible  matter  at  the  city  of  New  York,  and  at  theli 
of  the  burning  of  said  steamer,  and  at  the  time  of  the  death  of  Chai 
McDonald,  upon  the  high  seas,  outside  the  harbor  and  bar  at  ft 
Cfalveston. 

^^  Seventh. — That  said  negligence  of  said  defendants,  whereby 
death  of  Cliarles  McDonald  was  caused,  as  hereinbefore  set  forth,  < 
also  the  said  death,  occurred  v/ithin  the  territory  of  the  State  of  5 
York,  to  wit:  at  the  city  of  New  York,  and  on  board  said  stcar 
belonging  to  the  State  of  New  York  as  aforesaid,  and  being  at 
at  the  city  of  New  York,  and  thereafter  upon  the  high  seas  as  al 
described. 

**  Eighth,  —That  said  Charles  McDonald  was,  at  the  time  oi 
engagement  to  serve  on  board  said  steamer,  and  during  such  ser 
and  at  the  time  of  his  death,  a  citizen  of  the  State  of  New  York 
an  inhabitant  of  the  city  of  Brooklyn,  and  county  of  Kings,  in 
State. 

**  That  he  left  him  surviving  a  widow,  Rose  McDonald,  the  at 
named  plaintiff,  and  seven  children,  all  of  whom  were  under  the 
of  twenty-one  years,  the  oldest  of  whom  was,  at  the  time  of  the  d 
of  said  Charles  McDonald,  of  the  age  of  fourteen  years,  which 
widow  and  children  were  entirely  dependent  upon  sjdd  deceasei 
their  support,  nurture  and  education,  which  they  have  lost  bj 
death,  and  have  been  otherwise  injured  thereby  to  their  damage  ii 
sum  of  five  thousand  dollars,  which  the  plaintiff  claims  to  recovc 
virtue  of  the  statute  of  the  State  of  New  York  in  such  case  made 
provided. 

'^ Ninth.— Thoi  on  or  about  the  ninth  day  of  March,  1870,  Ic 
of  adminstration  of  the  goods,  chattels  and  credit  of  said  Ch 
McDonald,  deceased,  were  duly  issued  and  granted  to  said  plai 
by  the  surrogate  of  the  county  of  Kings,  in  said  State  of  New  Y 
appointing  said  plaintiff  administratrix  of  all  the  goods,  chattels 
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within  the  territorial  bonndaries  of  the  State,  and  the 
cause  of  action  having  arisen  beyond  the  same,  the 
action  could  not  be  maintained. 

The  plaintiff  appealed  to  the  court  of  appeals. 

Benedict^  Taft  &  Benedict^  for  plaintiff,  appellant. 
-The  receiving  of  the  petroleum  on  board  defendant's 
ateamer,  and  carrying  the  same,  were  acts  suflBcient  in 
themselves  to  constitute  a  wrongful  act.  neglect  or  de- 
fault under  the  statute  (4  Edm.  Stat,  at  L.  526,  527 ; 
III  591;  U.  8.  Rev.  Stats.  §  4,472;  Jetter  v.  New 
York  &  Hariem  R.  R.  Co.,  2  Abh.  Ct.  App.  Dec.  458 ; 
Beisigel  v.  New  York  Central  R.  R.  Co.,  4  Abb.  Pr.  N. 
&  29 ;  Blanchard  v.  New  Jersey  R.  R.  Co.,  59  N.  Y. 
296;  Massoth  v.  Delaware  &  Hudson  Canal  Co.,  64  Id. 
631-535).    The  statute  has  operation  beyond  the  juris- 
diction of  this  State  (Whitford  v.  Panama  R.  R.  Co., 
23  a:  Y.  465;  Crowley  i?.  Same,  30  Barb.  99;  Beach 
^.  Bay  State  Steamboat  Co.,  Id.  433;  Vandeventer 
«.New  York  &  New  Haven  R.  R.  Co.,  27  Id,  2U; 
Whitford  v.  Panama  R.  R.  Co.,  3  Bosw.  67 ;  Mahler 
«.  Norwich  &  New  York  Trans.  Co.,  45  Barb.  226 ;  S. 
C,  a?  iY.  Y.  352).    The  taking  the  petroleum  from  the 
Poft  of  New  York  was  such  an  act  of  negligence  as  ex 
^cessitate  renders  the  defendants  liable  (Quinn  v. 
^oore,  15  If.    Y.  32,  and  cases  cited,  supra).    The 
Political  jurisdiction  of  the  State,  so  far  as  the  subject 
^tter  of  the  statute  is  concerned,  extended  to  the 
®^^amer    Waco^  not  only  while  in  the  port  of  New 
^ork,  but  after  it  left  that  port,  and  until  its  burning 
*^<i  the  death  of  McDonald  upon  the  high  seas  (Crapo 

^'^lits  which  were  of  said  deceased,  and  that  said  phiintill  duly  qual- 
^^^^  as  such  admiDistratrix,  and  entered  upon  the  discharge  of  the 
^^tic8  of  the  said  office. 

**  Wherefore  said  plaintiff  demands  judgment  against  said  defend- 

^ts,  for  the  8u;ii  of  five  thousand  dollars,  with  interest  thereon,  from 

ISovembcr  9th,  1875,  and  the  costs  of  this  action." 


I 
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V.  Kelly,  45  IT.   Y.  86,  and  16  Wall.  610 ;  Steamboit 
Co.  V.  Cbase,  Id.  522  ;  Sherlock  v.  Ailing,  93  U.  8.  [8 
Otio]  99).    Jarisdiction  of  the  State  on  the  high  se^ 
or  outside  of  the  boundaries  laid  down  in  the  Revised 
Statutes,  was  exercised,  for  instance,  in  the  pilotage 
laws  before  the  Revolution,  and  has  been  since  (Act  of 
March  24,  1758,  Van  ShaacJc's  Laws^  368,  9 ;  Act  of 
Dec.  13,  1763,  Id.  433;  Act  of  April  14,  1784,  iJ&M 
&  Varickj  124 ;  Callagan  v.  Hallett,  1  Caines^  105). 
Such  jurisdiction  has  been  decided  to  exist  as  to  taxa- 
tion (Hoyt  V.  Commissioners  of  Taxes,  23  N.  T.  224). 
It  has  also  been  exercised  as  to  wrecks  (1  Heo.  Slats 
p.  644,  §  2  ;  Id.  p.  647,  §  25).    A  ship  on  the  high  sea 
carries  its  nationality  and  the  law  of  its  own  natio 
with  it  (Queen  v.  Keyn,  1  L.  H.  Exch.  Div.  161). 

William  Allen  Butler  {Bviler^  Stillman  <fe  Hifi 
bardj  attorneys),  for  defendants,  respondents.— Tl 
remedy  given  by  the  statute,  L.  1847,  c.  450,  as  amende 
by  L.  1849,  c.  256,  and  L.  1870,  c.  78,  and  itsoperatioi 
is  limited  to  the  sovereignty  and  dominion  of  tht 
State,  and  can  only  apply  when  the  cause  of  actic: 
arose  within  the  State  (Whitford  v.  Panama  R.  R.  Co 
23  If.  T.  465 ;  S.  C,  3  Bosw.  67 ;  Crowley  v.  Panair 
R.  R.  Cq.,  30  Barb.  99 ;  Beach  v.  Bay  State  S.  Co 
Id.  433 ;  Vandeventer  v.  New  York  &  New  Haven  I 
R.  Co.,  27  Id.  244;  S.  C,  6  Abb.  Pr.  239;  Mahler  - 
Transportation  Co.,  35  N.  Y.  352,  363 ;  Kelly  v.  CrapH 
48  Id.  86).  The  construction  and  effect  of  the  Ne 
York  statute  in  question  given  by  our  courts,  limitio 
its  operation  to  the  territorial  boundaries  of  the  Stat* 
will  be  followed  by  the  Federal  courts  (McKeon  v.  I^^ 
lancy,  5  Cr.  22 ;  Suydam  v.  Williamson,  24  How.  43^ 
Hoyt  V.  Thompson,  5  N.  Y.  320,  340 ;  Steamboat  C 
V.  Chase,  16  Wall.  522 ;  Sherlock  v.  Ailing,  93  [7.  ' 
99;  Dougan  v.  Champlain  Trans.  Co.,  66  N.  Y.  ^ 
The  shipment  of  the  petroleum  cannot  be  made  ^ 
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mad  of  any  claim  in  this  statatory  action,  or  relieve 
I  case  of  the  fatal  defect  of  want  of  jurisdiction 
■adley  v,  Mutnal  Benefit  Life  Ins.  Co.,  45  N.  T.  422 ; 
tier  V.  Kent,  19  Johns.  228 ;  Hoey  v.  Felton,  11  C. 
N.  8.  142  ;  Cox  v.  Burbridge,  13  Id.  430 ;  Clarke 
Brown,  18  Wend.  213,  229 ;  Addison  on  TortSj  3  ed, 
5). 

Rapallo,  J. — For  the  purposes  of  this  appeal  the 
ongfol  act  or  neglect  causing  the  death  of  the 
lintifTs  intestate  must  be  treated  as  having  been 
mmitted  upon  the  high  seas.  The  complaint  does 
t  specifically  allege  that  the  disaster  was  caused  by 
e  unlawful  or  negligent  lading  of  the  petroleum  on 
ardof  the  vessel  in  the  port  of  New  York,  and  con- 
laently  the  question  whether  the  fact,  if  alleged, 
)ald  establish  that  the  wrong  complained  of  was 
mmitted  within  the  territorial  bounds  of  the  State 
ed  not  be  considered. 

We  shall  therefore  come  directly  to  the  principal 
int  argued,  which  is,  whether,  under  the  statute  of 
is  State,  which  gives  a  right  of  action  for  causing 
ath  by  wrongful  act  or  neglect,  an  action  can  be 
untained  for  thus  causing  a  death  on  the  high  seas, 
board  of  a  vessel  hailing  from  and  registered  in  a 
ft  within  this  State,  and  owned  by  citizens  thereof, 
^  person  whose  death  was  so  caused  bieing  also  a 
i^en  of  this  State,  the  vessel  being  at  the  time 
ployed  by  the  owners  in  their  own  business,  and 
if  negligence  being  alleged  to  have  caused  the 
'th. 

U  is  settled  by  the  adjudications  of  our  own  courts, 
t  the  right  of  action  for  causing  death  by  negli- 
ce  exists  only  by  virtue  of  the  statute,  and  that 
•1^  the  wrong  is  committed  within  a  foreign  State 
country,  no  action  therefor  can  be  maintained  here, 
east  without  proof  of  the  existence  of  a  similar 
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statute  in  the  place  where  the  wrong  was  committed 
(Whitford  v.  Panama  R.  R.  Co.,  23  iV.  Y.  465  ;  Crow- 
ley  V.  Same,  30  Barb.  99 ;'  Beach  r.  Bay  State  Steam- 
boat Co.,   30  Id.  433;  Vandeventer  v.   N,   Y.  &  N. 
Haven  R.  R.  Co.,  27  /<i.  244).    These  decisions  rest 
npon  the  plain  ground  that  our  statute  can  have  no 
operation  within  a  foreign  jurisdiction,  and  that  mth, 
respect  to  positive  statute  law  it  cannot  be  presumed 
that  the  laws  of  other  States  or  countries  are  similar 
to  our  own  (Opinion  of  Denio,  J.,  23  jNT.  T.  467,  488^   - 
471).    The  liability  of  a  person  for  his  acts  depends,  in 
general,  upon  the  laws  of  the  place  where  the  actsweie 
committed,  and  although  a  civil  right  of  action  ac- 
quired or  liability  incurred  in  one  State  or  country 
for   personal  injury,  may  be  enforced  in  another  to 
which  the  parties  may  remove,  or  where  they  may  be 
found,  yet  the  right  or  liability  must  exist  under  the 
laws  of  the  place  where  the  act  was  done. 

Actions  for  injuries  to  the  person  committed  abroad 
are  sustained  without  proof  in  the  first  instance  of  tb^ 
lex  lociy  upon  the  presumption  that  the  right  to  coiO* 
pensation  for  such  injuries  is  recognized  by  laws  of  aH 
countries.  But  this  presumption  cannot  apply  wheT^ 
the  wrong  complained  of  is  not  one  of  those  thus  nai' 
versally  recognized  as  a  ground  of  action,  but  is  one  tO^ 
which  redress  is  given  only  by  the  statute. 

Keeping  these  principles  in  view  it  is  clear  that  i^ 
order  to  maintain  this  action  it  is  necessary  to  estabto "* 
that  the  statute  law  in  question  was  operative  on  boair« 
of  the  vessel  upon  which  the  injury  was  coramitteSP- 
In  all  the  cases  which  have  been  decided,  the  plac^* 
of   the  injury  was  actually  within  the  limits  of      ^ 
foreign  territory,  subject  to  its  own  laws,  and  wbec:"*** 
there  could  be  no  claim  that  the  laws  of  this  State  c^^ 
country  were  operative.    In  the  present  case  the  loci^^ 
in  quo  was  not  within  the  actual  territorial  limits  '"^^ 
any  State  or  nation,  nor  was  it  subject  to  the  laws 


ABBOTT'S    NEW   CASES.  93 

McDonald  v,  Mallory. 

inj  government,  unless  the  rule  which  exists  from 
ecessity  is  applied,  that  every  vessel  on  the  high  seas 

I  constructively  a  part  of  the  territory  of  the  nation  to 
bich  she  belongs,  and  its  laws  are  operative  on  board 
'  her.   In  this  respect  the  case  is  new. 

There  can  be  no  question  that  if  this  case  were  one 
ising  under  the  laws  of  the  United  States,  the  rule 
ferred  to  would  apply,  and  acts  done  on  board  of  her, 
lile  on  the  high  seas,  would  be  governed  by  those 
^  The  question  now  presented  is  whether,  in  re- 
«t;  to  matters  not  committed  by  the  constitution  ex- 
sively  to  the  Federal  government,  nor  legislated 
)n  by  Congress,  but  regulated  entirely  by  State 
's,  the  State  to  which  the  vessel  belongs  can  be 
arded  as   the  sovereignty  whose  laws  follow  her 

II  she  comes  within  the  jurisdiction  of  some  other 
'ernment. 

This  precise  question  arose  in  the  case  of  Kelly  v. 
ipo  (45  ]!f.  F.  86,  and  16  Wall  610),  though  in  a  dif- 
5nt  form.  The  question  there  was  whether  a  vessel 
)n  the  high  seas  was  subject  to  the  insolvent  laws  of 
State  of  Massachusetts,  to  which  State  the  vessel 
anged — that  is,  where  she  was  registered,  and  her 
ler  resided — so  that  by  operation  of  those  laws,  and 
bont  any  act  of  the  owner,  the  title  to  the  vessel 
Id  be  transferred  while  she  was  at  sea  by  a  proceed- 
in  invitum^  to  an  ojfficial  assignee,  and  his  title 
J  acquired  would  take  precedence  of  an  attachment 
id  upon  her  in  the  State  of  New  York  after  she 
come  within  this  State. 

t  was  conceded  in  that  case  in  this  court,  as  well 
n  the  supreme  court  of  the  United  States,  that 
Jss  the  vessel  was  actually  or  constructively  within 
iurisdictiou  of  the  State  of  Massachusetts,  her  in- 
ent  law  could  not  operate  upon  her  so  as  to  defeat 
tie  acquired  under  the  laws  of  the  State  within 
366  actual  territorial   jurisdiction  she  afterwards 
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came  (16  Wall.  622).  But  in  support  of  the 
of  the  assignee  in  insolvency,  it  was  urged  that  tl 
rule  before  referred  to  applied  to  her,  and  that  whil 
at  sea  she  was  constructively  a  part  of  the  territory  ( 
tlie  State  of  Massachusetts,  and  subject  to  her  laws. 

This  court  held  that  the  rule  invoked  was  n( 
applicable  to  a  State,  and  State  laws,  but  that  the  ja 
isdiction  referred  to  was  vested  in  the  government  < 
the  United  States,  and  that  the  national  territory  an 
its  laws  only  were  extended  by  legal  fiction  to  vesse 
at  sea. 

Tliis  decision  was  reversed  by  the  supreme  conrt  i 
tlie  United  States  in  Crapo  v.  Kelly  (16  Wall  610 
and  as  we  understand  the  prevailing  opinion  in  thi 
court,  it  holds  that  the  relations  of  a  State  to  the  Unic 
do  not  affect  its  statutes  as  a  sovereign,  except  wit 
respect  to  those  powers  and  attributes  of  sovereignl 
which  have  by  the  constitution  been  transferred  to  th 
government  of  the  United  States,  and  that  in  all  olhi 
respects  it  stands  as  if  it  were  an  independent  sbve 
eign  State,  unconnected  with  the  other  States  of  tl 
Union.  Upon  this  principle  it  was  held  that  thevess 
while  at  sea  was  constructively  part  of  the  territory  < 
the  State  of  Massachusetts,  and  subject  to  its  lawsO 
Wall.  623,  624,  631,  632).  It  is  difficult  to  conceii 
any  other  principle  upon  which  that  conclusion  coul 
have  been  reached. 

In  respect  to  crimes  committed  on  the  high  sea 
the  power  to  provide  for  their  punishment  has  b« 
delegated  to  the  Federal  government,  and  for  thi 
reason  State  laws  cannot  be  applicable  to  them ;  but 
cannot  escape  the  conclusion  that  under  the  princip 
of  the  case  of  Crapo  v.  Kelly,  civil  rights  of  action  i 
matters  occurring  at  sea  on  board  of  a  vessel  belongii 
to  one  of  the  States  of  the  Union  must  depend  up( 
the  laws  of  that  State,  unless  they  arise  out  of  son 
matter  over  which  jurisdiction  has  been  vested  in  ai 
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exercised  by  the  government  of  the  United  States,  or 
over  which  the  State  has  transfen*ed  its  right  of  sover- 
eigDfy  to  the  United  States,  and  that  to  this  extent  the 
vessel  must  be  regarded  as  part  of  the  territory  of  the 
State;  while,  in  resi^ect  to  her  relations  with  foreign 
goTernments,  crimes  committed  on  board  of  her,  and 
all  other  matters  over  which  jurisdiction  is  vested  in 
the  Federal  government,  she  must  be  regarded  as  part 
of  the  territory  of  the  United  States  and  subject  to  the 
laws  thereof.  The  facts  alleged  in  the  complaint  and 
admitted  by  the  demurrer  present  a  strong  case  for  the 
application  of  the  rule,  that  the  laws  of  the  State  to 
which  the  vessel  belongs  follow  her  until  she  comes 
within  some  other  jurisdiction.  The  defendants,  by 
whom  the  wrong  is  alleged  to  have  been  committed, 
were  at  all  times  up  to  its  final  consummation  by  the 
death  of  the  plaintiff's  intestate,  citizens  and  residents 
of  this  State  and  subject  to  its  laws,  and  the  deceased 
was  also  a  citizen  of  this  State.  The  death  was  caused 
either  by  the  illegal  and  negligent  act  done  in  this  State 
of  lading  the  dangerous  and  prohibited  article  on 
hoard  the  vessel,  and  sending  the  deceased  to  sea  in 
her  thns  exposed,  or  by  the  negligence  or  wrongful 
Acts  of  the  defendants,  committed  at  sen  through  their 
•gents. 

The  complaint  does  not  distinctly  specify  which, 
l^^tit  must  have  been  one  or  the  other.  If  the  latter, 
then,  at  the  place  where  the  injury  was  committed, 
ftere  was  no  law  by  which  to  determine  whether  or  not 
It  rendered  the  defendants  liable  to  an  action,  unless 
the  laws  of  the  State  to  which  the  vessel  belonged  fol- 
lowed her.  In  the  present  case  the  defendants  were,  at 
the  time  of  the  wrongful  act  or  neglect,  and  of  the  in- 
i^,  within  this  State  and  subject  to  its  laws,  and 
^ne  of  the  objections  suggested  in  the  various  cases 
which  have  been  cited,  to  subjecting  them  to*  liability 
ttnder  the  statute  for  acts  done  out  of  the  territory  of 
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tlie  State,  can  apply.  There  can  be  no  double  liabilit 
as  suggested  by  Denio,  J.,  in  23  iV.  T.  467,  471,  f 
the  locics  ill  quo  was  not  subject  to  the  laws  of  ai 
other  country,  nor  can  it  be  said  that  the  deceased 
his  representatives  were  under  the  protection  of  t 
lavv's  of  any  other  government,  as  is  said  in  some  of  tl 
other  cases  cited.  It  is  a  case  where  no  confusion 
injustice  can  result  from  the  application  of  the  priw 
pie  declared  by  the  supreme  court,  that  the  laws  of  tl 
State,  as  well  as  of  the  United  States,  enacted  with 
their  respective  sphei-es,  follow  the  vessel  when  on  tl 
high  seas. 

In  the  opinion  of  the  court  at  general  term  in  th 
case  it  is  expressly  conceded  that  both  the  laws  of  tl 
State  and  the  nation  have  dominion  on  a  vessel  on  tl 
high  seas,  but  the  demurrer  was  sustained  on  tl 
ground  that  this  right  of  jurisdiction  has  not  been  e 
ercised  by  the  State  of  New  York,  and  its  statutes  a 
restricted  in  their  operation  to  the  actual  territori 
bounds  of  the  State. 

No  such  restriction  is  contained  in  the  statute  nc 
under  consideration.  Its  language  is  broad  and  ge 
eral,  and  by  its  terms  it  operates  in  all  places.  1 
operation  on  cases  arising  in  other  States  and  countri 
has  not  been  denied  by  reason  of  anything  contain^ 
in  the  act  itself  or  in  any  other  legislative  act,  but  < 
general  principles  of  law. 

But  the  court  rests  its  conclusion  upon  the  act 
the  legislature  of  this  State  which  defines  its  boun 
aries,  and  declares  that  the  sovereignty  and  jurisd 
tion  of  this  State  extends  to  all  the  places  within  t 
boundaries  so  declared  (1  JR.  S.  62,  65),  and  it  cc 
strues  that  act  as  a  renunciation  or  abrogation  of  a' 
effect  which  might  on  general  principles  of  law 
given  to  its  statutes  on  board  of  vessels  on  the  U 
seas.  We  are  unable  to  concur  in  this  view.  The  i 
referred  to'  was  intended  to  define  simply  the  acti 
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territorial  bounds  of  the  State ;  and  the  declaration 
that  its  sovereignty  and  jurisdiction  should  extend  to 
all  places  within  these  bounds  was  not  intended  to,  nor 
could  it,  operate  as  a  restriction  upon'  subsequent  legis- 
lation, nor  had  it  any  reference  to  such  a  question  as 
that  now  before  us.  Whatever  operation  our  laws 
may  have  on  board  of  vessels  at  sea  depends  upon 
general  principles,  and  there  is  nothing  in  the  legisla- 
tion of  our  State  which  places  it  in  this  respect  on  a 
different  footing  from  any  other.  It  is  not  claimed 
that  the  sovereignty  and  jurisdiction  of  this  State  ex- 
tend to  its  vessels  when  at  sea,  as  they  do  to  places 
within  the  boundaries,  for  all  purposes,  such  as  service 
of  papers,  the  execution  of  judgments  and  the  like  ; 
bnt  only  that  where  acts  done  at  sea  become  the  sub- 
ject of  adjudication  here,  the  rights  and  liabilities  of 
parties  may  in  some  cases  be  determined  with  refer- 
ence to  our  statutes.  There  is  nothing  inconsistent 
with  this  in  the  act  referred  to,  or  in  the  assertion  of 
sovereignty  and  jurisdiction  for  all  purposes  over 
places  within  the  bounds  of  the  State. 

The  decision  of  this  court  in  Kelly  v.  Crapo  is  re- 
ferred to  as  the  highest  evidence  that  this  State  never 
intended  that  its  laws  should  extend  to  vessels  on 
the  high  seas.  That  decision  recognized  the  general 
principle  that  the  law  of  a  nation  does  so  extend,  but 
^^  based  ui)on  the  theory  that  the  relation  of  the 
State  to  the  Union  was  such  that  this  attribute  of  sov- 
^Jgnty  had  become  merged  in  the  powers  granted  to 
^ne  general  government.  But  the  judgment  of  the 
^preme  court  of  the  United  States  having  established 
^he  contrary  view,  and  that  in  matters  not  the  subject 
^'  Federal  legislation,  the  laws  of  the  State  follow  the 
^cssel,  thus  making  the  laws  of  the  State  and  of  the 
^^ted  States,  in  their  respective  spheres,  together 
y^^natitnte  the  law  of  the  nation  to  which  the  vessel  be- 
^^we  adopt  that  decision  as  the  judgment  of  the 

Vol.  Vn.— 7 
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tribunal  to  whom  the  nitimate  determination  of  qaes- 
tions  of  that  nature  properly  belongs. 

There  is  nothing  in  the  nature  of  this  action  which 
renders  it  exclusively  the  subject  of  Federal  cognizance. 
The  jurisdiction  of  the  State  and  of  the  United  States, 
in  the  matter  of  personal  torts  committed  at  sea,  such 
as  assaults  by  a  master  on  his  crew,  and  injuries  to 
passengers  and  the  like,  are  concurrent,  though  reme- 
dies by  proceedings  In  rem-  can  be  administered  only 
bv  the  court  of  admiralty  of  the  United  States.    The 
field  of  legislation,  in  resi)ect  to  cases  like  the  present 
one,  has  not  been  occupied  by  the  general  gOTernment, 
and  is  therefore  open  to  the   States.      Indeed,  the 
United   States  courts  of   admiralty  would   have  no 
jurisdiction  in  such  a  case  (Steamboat  Co.  v.  Chase,  M 
Wall.  522,  530,  533) ;  and  there  is  no  greater  objectioiv^ 
to  extending  the  operation  of  a  statute  of  this  descrv'g^-^ 
tion  to  a  vessel  at  sea,  than  there  was  to  giving  sinuL^.Y 
operation  to  a  State  insolvent  law. 

The  judgment  of  the  court  below  should  be  reverse 
and  judgment  rendered  for  the  plaintiff  on  the  dei 
rer,  with  leave  to  the  defendant  to  answer,  on  paym  ^nt 
of  costs  within  thirty  days. 

All  the  judges  concurred,  except  Andrews,  J., 
sent. 


HYNES  V.  McDERMOTT. 
N.  Y.  Common  Pleas  ;  General  Term^  Nonemher^  1879. 

Appeal. — Power  op  Appellate  Court  to  Set  asidb  Vebdict.— 

Marriage. — Lex  Loci.— Lex  Domicilil — Evidekcb  o» 

Foreign  Law. — Presumption  as  to  Nation ALrrr 

OP  Vessel. — Comparison  op  Signatures. — 

Witness. — ^Experts. — Code  op 

Civ.  Pro.,  §  942. 

An  appeal  from  an  order  denying  a  motioii  for  a  new  trial  on  the 
jud|;i^*8  minutes,  and  from  the  judgment,  brings  all  the  eTidence 
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np  for  review  at  the  general  term,  and  that  tribunal  can  review, 
and,  in  the  exercise  of  a  sound  discretion,  may,  in  an  unmistakable 
case,  set  aside  a  verdict  which  upon  dae  examination  appears  to 
have  been  influence<l  by  passion  or  prejudice,  or  one  that  is  clearly 
against  the  weight  of  evidence. 
In  this  State  marriage  is  nothing  more  nor  less  than  a  civil  contract. 
If  competent  persons  contract  a  marriage,  per  verba  de  pr(B8enti,  in  a 
foreign  country,  with  a  view  to  a  future  residence  in  the  State  of 
Kew  York,  of  which  one  of  the  contracting  parties  is  a  resident, 
the  presumption  is  in  favor  of  the  validity  of  the  marriage. 
One  contesting  such  a  marriage,  on  the  ground  of  its  illegality  in  the 
foreign  country,  must  establish  affirmatively  what  the  law  was  there 
at  the  time  of  the  marriage. 
Testimony  of  a  witness  who  left  the  country  some  years  before  the 
xnarriage— in  this  case,  about  eight  years—and  the  production  of 
a  Code  published  subsequently,  but  some  time  before  the  time  of 
^  mwriage,  without  anything  to  show  whether  changes  in  Wie 
law  had  not  intervened,  are  not  enough  to  prove  what  was  the  law 
^  the  time  of  the  marriage. 
*«  Code  {Code  Civ,  Pro.  §  942),  requires  such  a  book  to  be  shown  to 

contain  the  existing  law. 
« the  absence  of  any  evidence,  the  court  cannot  presume  that  a  vcs- 
W  pljing  across  the  English  channel,  on  which  an  American  citizen 
contracted  a  marriage,  was  of  a  nationality  which  would  subject 
the  contract  to  a  law  different  from  our  own. 
"P^atures  not  already  in  evidence  in  the  cause  cannot  be  shown  in 
•▼idence  merely  for  the  purpose  of  com])arison,  even  if  proven  to 
™^ebeen  admitted  to  be  genuine  by  the  alleged  signer.* 

-Appeal  by  defendants  from  a  judgment  entered  on 
averdictj  and  from  an  order  denying  a  new  trial  upon 
the  judge's  minutes. 

This  was  an  action  of  ejectment  by  Mary  Eliza 

Hynes,  and  William  R.  Hynes  and  Andrew  Hynes, 

by  William  H.  Secor,  their  guardian  ad  litem^  against 

Kate  McDermott,  John  F.  Antran,  Mary  J.  McCreery, 

and  Lavinia  Gay,  for  a  house  and  lot  in  the  city  of 

^ew  York,  and  for  the  recovery  of  mesne  profits. 

The  plaintiffs  claimed  the  property  as  the  widow 

^  See  Hunt  v.  Lawless,  page  103  of  this  vol.,  and  note. 
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and  heirs  at  law  of  William  R.  Hynes,  who  6 
seized  of  the  premises,  in  June,  1874.  The  first  two 
fendants  were  tenants  of  the  premises,  and  the  otl 
sisters  of  the  deceased,  and  claimed  as  heirs  at  law. 

The  deceased  went  from  his  residence  in  New  Y 
to  Europe,  about  the  year  1871,  for  temporary  j 
poses.  He  frequently  sent  letters  here,  naming 
time  when  he  would  return,  and  did  return  for  a  wl 
in  1872,  and  fitted  up  a  residence  for  himself  upon 
premises  in  question.  Although,  with  the  except 
of  this  visit  in  1872,  the  rest  of  his  life  was  spent 
Europe,  he  frequently  declared  to  various  parties 
intention  of  returning  to  New  York,  which  he  regan 
as  hi3  permanent  home. 

It  appeared  by  the  evidence,  that  while  in  EngL 
he  became  acquainted  with  the  plaintiflp,  Mrs.  Hyi 
who  was  then  the  widow  of  Charles  Saunders.  '. 
maiden  name  was  Mary  Eliza  Miller,  and  she  was  b 
in  London  in  1854.  She  never  came  to  this  coud 
until  after  the  death  of  Mr.  Hynes. 

It  was  proved  by  two  witnesses,  Mr.  and  I 
Andray,  that  Mr.  and  Mrs.  Hynes  first  began  liv 
together  as  husband  and  wife  in  London,  England 
May,  1871,  under  the  following  circumstances, 
stated  in  the  deposition  of  Mr.  Andray : 

''  When  my  wife  and  I  arrived  at  the  door  of 
Cleveland  street,  we  met  Mr.  Hynes  coming  out ; 
wife  said,  'Are  you  going,  Mr.  Hynes?'  He  s 
Yes ;  Lizzie  and  I  have  quarreled ;'  my  wife  s 
'  You  had  better  go  upstairs  with  us  and  make  it  i 
he  consented,  and  we  all  went  up  to  Mrs.  Hynes'  ro< 
Mrs.  Hynes  was  very  cross  because  he  had  not  f ulfi 
his  promise  of  marriage ;  he  wished  to  stay  there 
night,  and  she  would  not  consent  without  marris 
Mr.  Hynes  said  he  did  not  believe  in  the  marriage  c 
mony  or  the  mumbling  of  priests  ;  he  took  a  ring  f 
his  pocket  and  offered  it  to  her,  and  said  that  if 
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would  wear  that  ring  and  be  true  and  honest  to  him, 
lie  wouJd  consider  her  his  wife  as  much  as  if  they  had 
been  married  at  church  ;  after  a  while  she  consented 
to  take  the  ring  on  these  conditions,  and  he  staid  there 
aU  night." 

Numerons  witnesses  familiar  with  the  parties  testi- 
fied that  from  that  time  forth,  in  England,  and  upon 
the  continent  of  Europe,  they  continually  lived 
together  as  husband  and  wife,  and  that  he  uniformly 
held  her  out  to  the  world  as  his  wife,  introducing  her 
as  such  to  his  acquaintances,  and  uniformly  desig- 
nating her  as  his  wife. 

Mrs.  Hynes,  the  plaintiff,  testified  that  a  few  days 
after  the  occurrence  in  Cleveland  street,  Mr.  Hynes 
took  her  to  France,  where  they  remained  several 
JDonths.  That  while  they  were  on  the  steamboat  cross- 
ing the  English  Channel,  Mr.  Hynes  said  to  her  in 
their  room;  "Now,  here  we  are,  on  the  channel,  and, 
'^  you  wish  it,  I  will  repeat  my  promise  to  you,  if  you 
^1  do  the  same."  That  he  did  so,  and  told  her  he 
would  take  her  for  his  wife,  and  that  she  answered 
"^^  in  the  same  manner.  On  their  arrival  in  France, 
the  same  agreement  was  repeated  between  them,  and 
there  he  uniformly  held  her  out  to  the  world  as  his 
wife. 

The  infant  plaintiffs  were  bom  respectively  in  1872 
^^dl873,  and  were  named,  one  for  the  father,  William 
^-  Hynes,  and  the  other  for  his  grandfather,  Andrew 
%ne8,  and  were  duly  baptized  according  to  the  forms 
ot  the  Church  of  England. 

The  defendants  attempted  to  make  proof  of  a 
^lich  publication,  as  containing  the  law  of  France  on 
tk^  subject  of  marriage,  and  for  that  purpose  called 
^iie  Michael  Rey,  who  testified  that  he  was  a  French- 
D^au  by  birth ;  was  licensed  as  a  lawyer  in  France  in 
1837,  where  he  practiced  law  for  twenty  years,  and  he- 
^nie  faniiliar  with  the  codes  of  law  there.    Upon  being 
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handed  two  books,  he-  testified  that  they  were  the 
French    code,    explained    and    commented    upon  bj 
Kogron,  and  that  another  book  shown  him  contained 
the  five  codes  and  the  state  laws  of  Prance.     That  the 
date  of  the  edition  of  the  two  volumes  first  shown  him 
was  1859,  and  that  of  the  last  1877. 

The  question  was  then  asked  him  whether  these 
statutes  were  commonly  admitted  as  evidence  of  the 
existing  laws  of  Finance  in  the  judicial  tribunals  there. 
The  plaintiffs'  counsel  objected  to  this,  as  it  was  impos- 
sible for  him  to  make  the  proof  required  by  the  stat- 
ute, he  having  left  France  in  1863.     He  also  claimed 
that  the  edition  which  was  offered  in  evidence  should 
be  authenticated  as  an  authorized  edition;  thatwb** 
they  offered  purported  to  be  the  code  or  statutes  ot 
law,  and  the  fact  was  that  Rogron  published  yaxio^ 
editions  ;  and  that  it  V7as  incompetent  unless  it  v^^^ 
proved  that  the  very  book  brought  into  court,  or   ^' 
which  that  was  a  printed   copy,  was  published   1^3 
authority  of  France,  and  that  it  must  be  proved    ^^ 
have  been  commonly  admitted  as  evidence    ot  t^ 
existing  law  ;   that  it  was  not  enough  that  it  may  ha^^ 
been  a  book  which  was  in  use  in  the  courts  of  France* 

The  court  sustained  the  objection. 

The  witness  upon  further  examination  testified  tb  ^ 
there  were  codes  of  Seriat,  Rogron,  and  editions  hy^ 
great  many  other  people,  but  thej^  were  all  alike, 
that  the  two  volumes  first  shown  him  constituted 
printed  copy  of  the  code  or  statutes  of  France,  as  th 
existed  when  he  was  practicing  there.    That  he  ne\^_ 
had  used  the  edition  shown  him,  but  had  no  dou 
that  the  text  of  it  was  a  correct  statement  of  the  la*"^ 
and  if  he  had  occasion  to  quote  the  French  law, 
would  do  so  from  that  very  copy  in  a  French  tribun 
and  it  would  be  admitted  as  trueM  That  his  opini 
was  founded  on  reason. 

The  defendant  offered  to  read  from  those  two  v 
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nes  the  statute  law  of  Prance  on  the  subject  of  mar- 
age,  but  upon  the  objection  of  plaintiffs'  counsel  that 
he  proof  offered  was  not  what  the  code  called  for,  the 
court  rejected  the  offer. 

To  prove  that  a  certain  paper  purporting  to  be  a 
lease  to  Elizabeth  Saunders,  dated  February,  1872, 
was  signed  by  the  plaintiff  in  that  name,  the  defendants 
offered  the  evidence  of  one  Loader,  a  detective,  who 
liad  seen  in  court,  at  the  examination  of  the  plaintiff, 
wo  signatures  in  a  bank  book  which  she,  being  then 
)resent,  admitted  to  be  her  genuine  signature,  and 
pon  this  foundation  proposed  to  prove  his  opinion, 
pen  an  inspection  of  the  lease  in  question,  that  the 
gnatare  thereto  was  like  the  signatures  in  the  bank 
ooks,  and  so  was  hers.  They  tried  also  to  prove  an 
lentity  in  handwriting  between  the  signatures  upon 
le  registry  in  London,  alleged  to  be  of  the  two  infant 
iaintiffs,  by  a  similar  inspection  of  the  registry  in 
i^ndon,  by  the  same  witness,  who  proposed  to  show 
s  opinion  that  they  were  similar  to  her  signature  in 
^ebank  books.  But  the  evidence  in  both  these  cases 
as  rejected. 

The  jury  were  required  to  find  specifically  upon  the 
^^ole  evidence  on  questions  submitted  to  them  by  the 
^ft,  as  appears  in  the  following  opinion  of  Judge 

^^REMORE. 

Judgment  having  been  given  for  the  plaintiffs,  the 
'^Hdants  appealed. 

^ohn  Hallock  Drake  {John  A.  Balestier^  attorney), 
defendants,  appellants. — The  general  term,  when 
evidence  is  conflicting,  on  a  motion  for  a  new  trial, 
'e  the  right,  and  it  is  their  duty,  to  review  tbe  evi- 
nce, and  to  set  aside  the  verdict  and  grant  a  new 
J,  if  it  is  clearly  against  the  weight  of  evidence 
^cy  V.  Wheeler,  30  N.  Y.  237  ;  Courtney  v.  Baker, 
Xd.  6 ;  Wright  v.  Hunter,  46  Id.  409  ;   Sands  v. 
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Crook,  46  Id.  564 ;  Boos  v.  World  Mat.  life  Ins.  Co., 
64  Id.  242).  The  testimony  of  Loader  should  ha?» 
been  admitted  (Smith  i?.  Lainsbury,  5  Carr.  &  Payne^ 
196  ;  Coweii  &  HilVs  Notes  to  1  Phil.  Ev.  1,324, 1,325; 
2  Stark,  Ev.  373,  374,  6  Am.  ed.  ;  Johnson  v.  Daverne^ 
19  Johns.  135).  The  lex  loci  contractus  determines  the 
status  of  the  paities  (1  Bishop  on  Mar.  &  Div.  %  335; 
Story  on  Coiijl.  of  Laws^  §§  79-81 ;  Dalrymple  «.  Dal- 
rymple,  2  Hagg.  Con.  54 ;  Scrimshire  v.  ScrimshiWi 
Id.  395 ;  Connelly  v.  Connelly,  2  Eng.  L.  &  Rm\ 
Herbert  v.  Herbert,  2  Hagg.  Con.  271 ;  Stevenson  t 
Greely,  17  B.  Monr.  [ify.]  193 ;  Medway  v.  Needham, 
16  Mass.  157  ;  West  Cambridge  v.  Lexingtop,  1  Pict 
506  ;  Putnam  v.  Putnam,  8  Id.  433 ;  Matter  of  Webb^ 

1  Tucker^  373 ;  Davis  v.  Davis,  1  Abb.  New  Cas.  140). 
If  the  alleged  ceremony  took  place  in  an  English  ship, 
the  parties  were  amenable  to  English  law  (Marshall  »• 
Murgetroy,  6  L.  &  R.,Q.  B.  31).    The  presence  of  a 
priest  or  clergyman  is  absolutely  necessary  to  tbe 
validity  of  a  common  law  marriage  (Queen  r>.  Millis,  8 
C  &  Finn.^  Appeal  Cas.  vol.  10,  p.  634 ;  Beamish  ^* 
Beamish,  9  House  of  Lords'*  Cas.  274). 

Joseph  H.  Choate  and  William  H.  Secor  {John  -^* 
Brower,  attorney),  for  plain tiflfs,  respondents. — 't^^ 
English  authorities  have  uniformly  recognized  tJ^* 
validity  of  marriages  contracted  by  British  subjects  ^ 
foreign  countries  in  accordance  with  the  law  of  i^^ 
domicil  under  similar  circumstances  (Buding  v.  Smi*^' 

2  Hagg.  Con.  390 ;  Harford  v.  Morris,  Id.  423 ;  Mi^ 
dleton  V.  Janverin,  Id.  437 ;  Latour  v.  Teesdale, 
Taunt.  830 ;  Harfords  ^).  Higgins,  2  Hagg.  Can. 
The  French  authorities  attach  such  importance  to  t>l 
law  of  the  domicil,  that  they  claim  a  French  subj^^ 
married  abroad  is  governed  by  the  laws  of  France 

all  that  concerns  the  substance  of  the  contract,  and  t>  J 
conditions  affecting  his  capacity  to  contract  (J)v>che9^ 
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I  Mariage;  Savegny  VIII,  §  381).  The  law  of 
juerica  recognizes  the  validity  of  marriages  of  Amer- 
san  citizens  temporarily  sojourning  abroad,  which  are 
alid  by  the  law  of  the  domicil,  even  when  they  disre- 
?iid  provision  of  the  lex  loci  contractus  {Story  Confl. 
f  LawSy  %  113 ;  Wharton  Conjl.  of  Laws,  %%  141, 
89, 170, 173, 180  ;  Simonton  r).  Wallace,  2  Swaley  &  Tr. 
7 ;  Friedburgy  127,  150 ;  Reinold  Schmid  in  Die 
lerrschaft  der  Oesetze,  79 ;  1  Whart.  Eo.  100,  §  83 ; 
[utchins  V.  Kimmel,  31  Mich.  133 ;  Newbury  v. 
tmnswick,  2  VL  151 ;  Brower  v.  Brower,  1  Ahh.  CL 
Ipp.  Dec.  214  ;  Loring  v.  Thorndike,  5  Allen  {Mass,\ 
57).  There  can  be  no  question  as  to  the  validity  of 
he  marriage  upon  the  high  seas.  The  presumption  is 
Iways  in  favor  of  the  validity  of  a  marriage,  and  any 
act  which  would  invalidate  it  must  be  conclusively 
>roved  (Piers  v.  Piers,  2  H,  of  L.  331 ;  Morris  r. 
)avie8,  5  CL  &  Fin.  163 ;  1  Bish.  on  Mar.  &  Div. 
57;  Steadman  v.  Powell,  1  Add,  Ec,  58  ;  Catterall  v. 
weetman,  1  Robt.  304;  Legeyt  v.  O'Brien,  Milw. 
25;  Maxwell  v.  Maxwell,  Id.  290  ;  Else  v.  Else,  Id. 
W).  A  contract  per  verba  de  prcesenti  between  two 
ersons  capable  of  marrying,  to  take  each  other  for 
^.sband  and  wife,  is  a  valid  marriage  by  the  laws  of 
ew  York  (Bissell  v.  Bissell,  55  Barb.  325 ;  BisJt.  on 
fcT.  <fe  Div.  §§  78,  162 ;  Fenton  v.  Reed,  4  Jo7ms.  52 ; 
Uyton  V.  Warden,  4  N.  T.  230;  Ferrie  v.  Pub. 
-^mr.,  3  Sro^f.  151 ;  Tummalty^).  Tummalty,  Id.  369  ; 
'rotgen  v.  Grotgen,  Id.  37? ;  Rose  v.  Clark,  8  Paiges 
^4;  Matter  of  Taylor,  9  Id.  611 ;  Cheney  v.  Arnold, 
5  iir.  r.  346  ;  Hayes  v.  People,  25  Id.  390  ;  Van  Tuyl 
-  Van  Tuyl,  57  Barb.  235).  Necessary  proof  of  a 
oreign  law  {Code  Civ.  Pro.  §  942).  Knowledge  of 
handwriting  must  be  based  upon  having  seen  the  party 
•^rite,  or  upon  a  familiar  acquaintance  with  his  signa- 
^i'ue  by  the  possession  and  familiar  use  of  correspond- 
«M»  ot  other  writings  (Pitzwalter  Peerage,  10  CL  <ft 
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Fin,  1C^3:  I>-je  r,  Suekermore,  5  Ad.  *  JBL  705; 
1  TT^/jzr^.  ^r.  i  7»C  7*  :  MeKeone  r.  Barnes,  108 
J/'i?^.  :i44  :  O^mmoiiWiealch  r.  Oje,  115  Id.  481 ;  Magie 
r.  (hi\y  'rn.  1  ^oi?.  »56y :  Canningham  r.  Hudson  Biver 
Bank.  -21  ITc;///.  557  :  Boyle  r.  Colman*  13  ^ar&  42). 
Th-ir  mr::L."l  uf  pr»»f  by  comparison  by  a  witness, 
ai»pii»-i  lo  a  |.«apirr  not  in  evidence,  has  uniformly  been 
nrjVi  red  .  Wluirt.  Ei.  ii  712.  713:  Van  Wyck  tJ.  Mo- 
Iniosh,  14  y,  Y.  4:i>,  and  cases  cited  :  Kandolph  t,  M^ 
L»>iiirlilin-  4-S  M.  45-3 ;  G*>'jyear  r.  Vosbui-gh,  63  Bo:rh, 
154  :  P.  i-  \V.  C.  R.  R.  r.  Hickman,  2» Penn.  St.  318; 
W«>olward  /".  Spiller,  1  Dana.  179:  Pierce  c.  Northey, 
14  Tr<>.  0  :  Niller  r.  Johnson.  27  J/i/.  6 ;  Bnrdick  «. 
Hunt,  43  //>ir/.  :»1  :  Jamf»ertz  r.  People,  21  ///.  375; 
Kernin  r.  Hill,  :37  /J.  2t»9  :  Moore  t.  United  States,  91 
r.  s.  [I  Olfo\  270:  Tume  t.  R.  R..  39  Md.  90-83; 
Smith  r.  Walton,  8  GilL  ^H :  Dubois  c.  Baker,  90 
jr.  Y.  355 :  Baker  r.  Squier.  1  iy<//i,  448 ;  Bank  d 
Com.  r.  Mudgett,  44  uV.  y.  514 ».  The  presumption  i« 
that  tlie  vessel  upon  which  the  parties  sailed  across  thtf 
English  channel  was  not  under  other  than  the  Amer- 
ican Has: :  and  that  the  American  law  prevailed  thereon 
i  Wharton  Confl.  of  Laics.  §  356;  Woolsei/  ^^'-  -^*» 
ii  54,  04  ;  Story  Conn,  of  Laws.  %  373 ;  Wheai.,  Part 
2,  c.  2,  g  4,  also  Lawrence  s  Notes  ;  R,  v.  Lesley,  80»JP 
C.  C.  2m). 

Larremore,  J. — ^The  plaintiffs,  as  widow  and  heirs 
at  law  of  Wm.  R.  Hynes,  deceased,  brought  suit  i^ 
ejectment,  and  for  the  recovery  of  mesne  profits,  ^^ 
l)remises  situated  on  the  northeasterly  corner  of  Ma^ 
ison  avenue  and  Twenty-seventh  street,  in  the  city  ^ 
New  York.  The  action  was  originally  commence 
against  the  tenants  in  possession,  and  was  subsequently^ 
amended  by  the  joinder  of  the  heirs  at  law  of  t^ 
deceased  intestate,  the  acknowledged  owner  of  t-1 
premises  in  dispute.    The  main  question  to  be  det^ 
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aed  is  that  which  relates  to  the  marriage  between 
&  parties,  and  the  legitimacy  of  the  children  as  a 
salt  of  such  marriage. 

In  addition  to  the  general  issue,  the  judge  at  trial 
erm  submitted  the  following  special  findings  of  fact : 
First.  "Did  Wm.  R.  Hyues  and  the  plaintifiF, 
liary  Eliza  Hynes,  at  169  Cleveland  street  in  the  city 
A  London,  enter  into  an  agreement  to  be  then  and 
Eiom  thenceforward  man  and  wife,  upon  the  occasion, 
in  the  evening  of  the  last  Wednesday  of  May,  1871, 
testified  to  by  Mr.  and  Mrs.  Andray?" 

Second.  **Did  Wm.  R.  Hynes  and  the  plaintiff, 
Marjr  Eliza  Hynes,  thenceforward  cohabit  together  in 
the  open  and  acknowledged  relation  of  man  and  wife  V ' 
Third.  "  Was  Wm.  R.  Hynes,  at  the  time  of  said 
agreement,  a  citizen  of  the  State  of  New  York,  and 
temporarily  sojourning  in  England?" 

Fourth.  "  Was  the  agreement  made  with  the  bona 
jMe  intention  on  the  part  of  Wm.  R.  Hynes,  to  contract 
a  valid  marriage  according  to  the  laws  of  the  State  of 
^ew  York,  and  to  return  to  the  said  State  and  reside 
there  with  the  said  Mary  E.  Hynes,  as  his  wife,  and 
4id  that  intention  continue  up  to  the  time  of  his 
death  r 

Fifth.  *'  Did  Wm.  R.  Hynes,  deceased,  and  Mary 
E.  Hynes,  in  May  or  June,  1871,  while  crossing  the 
English  channel,  enter  into  an  agreement  by  which 
they  consented  to  take  each  other,  then  and  there,  as 
nan  and  wife  r' 

Sixth.  *^  Did  W.  R.  Hynes,  deceased,  and  Mary  E. 
Hynes,  in  June,  1871,  in  i'rance,  enter  into  an  agree- 
ment by  which  they  consented  to  take  each  other,  then 
•■"id  there,  as  man  and  wife  V 

*««n/A.  "  Is  the  infant  plaintiff,  Wm.  R.  Hynes, 
the  child  of  Wm.  R.  Hynes,  deceased  n 

Upon  all  oi  said  special  findings  the  jury  found  in 
wte  affirmative. 
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This  appeal,  being  from  the  order  denyli]!^ 
motion  for  a  new  trial  on  the  judge^s  minutes,  s0 
as  from  the  judgment,  brings  aU  the  evidence  up 
review  at  the  general  term.  There  can  be  no  doub 
the  right  of  that  tribunal  to  review  and  set  aside  a ' 
diet,  which  upon  due  examination  appears  to  b 
been  influenced  by  passion  or  prejudice,  or  one  thi 
clearly  against  the  weight  of  evidence  (Macy  v.  Whee 
30  JSr.  r.  237 ;  Courtner  v.  Baker,  60  /d.  6 ;  Boo 
Worid  Mutual  life  Ins.  Co.,  64  Id.  242). 

But  such  an  appeal  should  be  addressed  to  so^ 
discretion,  and  an  unmistakable  conclusion  upon 
facts  as  found. 

We  are  called  upon  to  deal  with  the  validity  ( 
marriage  affecting  rights  of  property  within  this  St 
If  it  shall  appear  that  the  findings  of  the  jury  sup] 
the  existence  of  such  a  contract,  and  the  various 
ceptions  in  the  case  are  shown  to  be  untenable,  t 
the  judgment  appealed  from  must  be  affirmed. 

The  question,  what  constitutes  a  legal  marriage 
always  important,  and  often  difficult  to  answer.  ' 
peculiar  nature  and  sacredness  of  the  relation,  the  < 
icate  interests  involved,  and  the  grave  responsibili 
depending  upon  it,  invite  and  demand  the  most  cart 
judicial  scrutiny  and  discrimination. 

Elementary  writers  have  busied  themselves  i 
the  discussion,  whether  the  marriage  relation  wj 
mere  contract  or  a  status.    But  legislatures  have 
scribed  the  essentials,   and  courts  of  law  have 
nounced  upon  the  validity  of  that  relation.   Necessa 
then,  where  independent  sovereignties  differ,  diver 
of  authority  upon  this  subject  must  exist.    In  our 
country  we  often  find  a  marriage,  valid  in  one  Si 
unrecognized  in  another. 

What  then  is  to  govern  where  authorities  confl 
Shall  it  be  the  "  lex  domiciliiy^^  the  *^  lex  contrach 
or  the  ^^lex  loci  ret  sitce^^f    Judge  Story  appear 
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4. 


Itt?e regarded  marriage  as  ''an  institution  of  society, 

and  not  merely  a  contract  which  the  jiarties  thereto 

m|fht  dissolve  at  pleasure." 
Tina  would  seem  to  be  the  natural,  reasonable,  and 

Bwral  aspect  of  such  a  relation.    But  nevertheless,  the 

lothorities  in  this  State  point  to  the  conclusion  that 
oanJage  is  nothing  more  or  less  than  a  civil  contract. 
We  come,  then,  to  the  consideration  of  the  alleged 
Bttraage  between  the  parties,  as  shown  by  the  testi- 
monj.  It  is  not  claimed  that  its  validity  has  been 
established  in  accordance  with  the  law  of  England  ; 
bat  the  proposition  is  urged  that  the  reiteration  of  the 
marriage  vow  on  the  British  channel,  and  in  France, 
solemnized  an  act  which  it  was  the  intention  of  the 
parties  to  consummate. 

The  testimony  of  Mrs.  Hynes  is  unimpeached.  The 
jury  believed  it,  and  an  appellate  court,  in  the  absence 
t)f  gross  error  or  mistake,  should  hesitate  to  disregard 
their  findings.  It  is  apparent,  then,  if  we  are  to  accept 
the  testimony  produced  and  the  verdict  rendered,  that 
it  was  the  intention  of  the  parties  to  enter  into  the 
niamage  relation.  That  such  relation  was  followed  by 
its  recognition  by  the  deceased,  cohabitation,  and  birth 
of  offspring,  is  beyond  dispute  ;  and  we  are  now  asked, 
as  against  the  weight  of  evidence,  to  reverse  the  judg- 
ment rendered.  The  facts  thus  established  invoke  the 
old  rale  of  law,  "  semper  prcesumitur  pro  matri- 
^imio^^^  and  the  burden  of  proof  is  thus  cast  upon  the 
defendants. 

What  have  they  offered  to  disprove  the  fact  of 
D^arriagel  A  registry  of  baptism  with  which  Mrs. 
Hynes  is  not  shown  to  have  been  connected,  and  an 
offer  of  proof  of  a  lease  of  premises  taken  in  her  former 
Jiame  of  Saunders,  which  she  failed  to  identify. 

The  jury  have  found,  as  above  shown,  that  Wm.  R. 
Hyiies,  at  the  time  of  his  alleged  contract  of  marriage, 
^  a  citizen  of  the  State  of  New  York,  and  tempo- 
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rarily  sojourning  in  London ;  and  that  the  parties 
said  contract  entered  into  the  same  with  the  intenti< 
of  returning  to  and  residing  in  the  State  of  New  Yori 
Mr.  Hynes  owned  property  in  the  city  of  New  Yori 
that  he  once  resided  here  is  undisputed,  and  I  canno 
confronted  by  the  verdict  of  the  jury,  hold  that  hewa 
not  a  resident  of  this  State  at  the  time  of  his  all^ 
marriage. 

This  court  is  on  record  as  to  a  marriage  of  thi 
character,  per  verba  de  presenti  (Davis   v.   Davis, 
Daly^  808),  and  the  same  theory  is  affirmed  by  th 
supreme  court  of  the  United  States  in  Meist6r  v.  Mooi 
(96  U,  S.  [6  Olto]  76). 

Conceding,  however,  for  the  purpose  of  argumeai 
the  invalidity  of  the  marriage  in  England,  that  npo 
the  English  channel  and  the  subsequent  one  in  Franc 
next  claim  attention. 

There  was  no  proof  of  the  nationality  of  the  vessi 
in  which  parties  sailed,  and  the  court  cannot  indulg 
in  inferences  upon  this  point  (Piers  v.  Piers,  2  EotU 
of  Lds,  Cas,  331 ;  Morris  v.  Davies,  5  Clark  &  Fif^ 
163  ;  Bishop  on  Mar.  &  Die.  457). 

Assuming  then,  as  the  verdict  of  the  jury  warrants 
that  the  parties,  who  were  able  to  contract,  did  con 
tract  a  marriage  with  a  view  to  a  future  residence  i 
the  State  of  New  York,  of  which  one  of  the  contractin 
parties  has  been  found  to  have  been  a  resident,  th 
presumption  is  in  favor  of  the  validity  of  the  marriag 
(Clayton  v.  Wardell,  4  N.  Y.  230 ;  CaujoUe  v.  Ferrit 
23  Id,  90  ;  Bissell  v,  Bissell,  55  Barh.  325). 

Tlie  testimony  offered  to  prove  the  French  law  i 
to  marriage  did  not  meet  the  requirements  of  oi 
statute.  It  demands  that  the  axUhentlcity  of  a  foreij 
law  or  statute  be  established. 

The  testimony  of  Michael  Rey  (the  witness  call 
for  that  purpose)  showed  that  he  had  not  been 
Prance  since  1863,  and  the  code  of  law  produced  ti 
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Tiblished  subsequent  to  his  departure  from  that 
sountry.  Moreover,  the  witness  testified  that  there 
were  codes  of  the  French  law  edited  or  published  by 
Seriat,  Kogron,  and  by  a  great  many  other  people. 

What  reliance  can  be  placed  upon  such  testimony  ? 
Does  it  establish  as  a  fact  what  the  law  of  France  was 
when  this  marriage  was  alleged  to  have  been   con- 
tracted !    Clearly  not.     Since  1859,  that  law  may  have 
been  repealed,  modified  or  so  amended  as  to  embrace 
,   the  legality  of  the  marriage  in  question.    The  defend- 
ants were  bound  to  establish  affirmatively  what  the 
\   law  of  France  was  at  the  time  of  this  marriage. 
[       I  find  no  error  in  the  refusal  of  the  judge  at  trial  to 
admit  the  testimony  of  the  witness  Loader,  in  relation 
to  a  comx)arison  of  the  handwriting  of  Mrs.  Hynes. 
The  rale  is  well  settled  that   signatures  cannot  be 
Aown  in  evidence  merely  for  the  purpose  of  compari- 
son, but  comparison  is  allowed  only  when  the  instru- 
ment to  which  they  are  affixed  has  been  offered  in 
proof  of  some  other  fact  ( WJiarton  on  Eg.  §§  712,  713  ; 
VanWyckt^.  Mcintosh,  14  iV.  Y.  439  ;  Moore  v.  United 
States,  1  Otto,  270). 

1  have  reviewed  the  several  exceptions  in  this  case, 
widfindno  substantial  error  in  the  rulings.  It  was 
Wed  upon  the  theory  that  a  citizen  of  this  State,  tem- 
porarily sojourning  abroad,  should,  so  far  as  property 
Jtt  thi3  State  is  concerned,  be  held  to  the  consequences 
0^  his  own  act.  The  jury  having  found  affirmatively 
^  all  the  distinctive  facts  at  issue,  and  no  error  of 
^rd  appearing,  the  judgment  and  order  appealed 
from  should  be  affirmed  with  costs. 

Van  Brunt,  J. — The  rule  seems  to  be  well  settled 

that  the  validity  of  a  marriage  is  to  be  determined  by 

the  lex  loci  contractus.    So  well  recognized  had  this 

rale  become  that  congress,  in  1860,  found  it  necessary 

to  pass  an  act  in  relation  to  the  marriage  of  American 

citizens  in  foreign  countries. 


112  ABBOTTS    NEW   CASB3. 


American  dtizens  had  been  in  the  habit  of  e 
into  marriage  contracts  at  the  Tarioos  oonsala 
cording  to  the  law  of  their  domicil,  nnder  th 
position  that  as  the  consulate  was  nnder  the  Ad 
flag,  the  contract  was  to  be  deemed  to  hay< 
entered  into  upon  American  soil,  and  therefore 
and  to  be  governed  by  the  iex  domicilii^  no 
what  might  be  the  law  regulating  marriage 
conntrv  in  which  the  consulate  was  situated. 
X)osition,  however,  being  recognized  as  entirely 
and  it  being  established  that  the  lex  loci  detei 
the  validity  of  such  marriage,  congress,  in  1860, 
an  act  providing  that  ^^  marriage  in  the  prese 
any  consulate  officer  of  the  United  States,  b 
persons  who  would  be  authorized  to  marry  if  n 
in  the  District  of  Columbia,  shall  be  valid  to  all  i 
and  purposes,  and  shall  have  the  same  effect  a^ 
solemnized  within  the  United  States." 

It  is  true  that  decisions  may  be  found  applyi 
lex  domicilii  to  such  contracts,  but  in  every  sue 
the  recognized  rule  of  law  has  been  put  aside,  b 
of  the  hardship  which  it  would  work  in  that  par 
case. 

The  marriage  in  the  case  at  bar,  which  is  allej 
have  been  entered  into  in  London,  would  seen 
void. 

As  to  the  marriage  entered  into  upon  the  ] 
running  between  Dover  and  Calais,  it  would,  it 
to  me,  be  a  violent  presumption  to  suppose  th 
vessel  carried  the  American  flag.  The  vessel  a] 
to  have  been  one  plying  between  Dover,  an  E 
port,  and  Calais,  a  French  port,  only  twenty-one 
distant. 

The  marriage  which  the  jury  found  was  e: 
into  in  France,  was  not  a  ceremonial  marriage,  I 
agreement  of  marriage  entered  into  per  verba  d 
senii. 
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Such  a  marriage  is  valid  according  to  the  laws  of 

ttic  Statie  of  New  York,  and  according  to  the  common 

and  civil  law  ;  and  as  there  was  no  competent  evidence 

pTen  as  to  what  the  law  of  marriage  is  in  France,  as  is 

B^own  by  Judge  Larremore's  opinion,  the  presump- 

tkm  is  that  the  law  of  France  is  either  the  same  as  that 

of  the  State  of  New  York  or  the  common  or  civil  law  ; 

ind  as  the  marriage  contract  found  by  the  jury  to  have 

been  entered  into  in  France,  is  valid  by  either  of  these 

laws,  such  marriage  must  be  held  by  the  courts  of  this 

State  to  be  valid.    The  judgment  must  be  affirmed, 

^th  costs. 

Beach,  J.,  concurred. 

Judgment  affirmed. 


I 


HUNT  V.  LAWLESS. 

^'  ^'  Superior  Court ;  before  Hon.  E.  L.  Fanoher, 

jR^ereCj  Nommber^  1879. 

Evidence.  — Handwritino. 

"*t™Qi€nt8  properly  in  evideoce  in  the  cause  may  bo  compared  by  a 
J^'eree,  as  well  as  by  a  jury,  for  the  purpose  of  inferring  the  gen- 
^oenesa  or  simulation  of  the  handwriting.* 

•Seealso  Moore  t>.  United  States,  91  U.  8,  (1  Otto)  270;  Ran- 
%h  t.  Loughlin,  48  N.  Y.  450 ;  Northern  Bank  tj.  Buford,  1  Duml 
(^t)  885;  Dunlop  «.  Silver,  1  Oaw^A  C,  CL  27;  Shannon  v.  Fox, 
^^33;  United  States  v.  Chamberlain,  12  Blatchf,  390;  Cowan  v. 
M  1  Mac  A.  270.  Where,  as  in  England  (Steph.  Dig.  Ev,  art.  52), 
•**^iomeof  the  States  (see  Tome  r.  Parkersburgh  Branch  R.  R.  Co., 
^*.  36;  1  Whirl.  JBv.  §  712;  Travis  v.  Brown,  43  Penn.  8t.  9),  test 
I*P^  arc  allowed,  they  should  be  established  by  the  most  satis- 
^^rj  evidence. 

^e  authorities,  which  follow  the  general  rule  stated  in  the  text, 
J"<^w  an  exception  in  the  case  of  a  signature  **  of  such  antiquity  that 
IiTJUg  witnesses  cannot  be  had,  and  yet  not  old  enough  to  prove 
^tt''  ifieyjuMt'  Stephens'  Dig.  Ev.  art.  52). 
Vol.  Vn.— 8 
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Ttie  fact  that  two  siiniatures  attributed  to  the  same  haod  are  found  tf 
he  jactimif^t,  and.  on  being  superposed  against  the  light,  match eiek 
other  in  every  detail,  is  eridence  that  one  is  intentionally  ffiU- 
lated. 

The  acrion  was  hv  Samuel  J.  Hnnt  and  othen 
against  Peter  Lawless,  to  set  aside  a  contract  alleged  to 
have  been  signed  by  the  plaintiff,  Hunt.  The  eyideM 
material  to  the  question  appears  in  the  opinion.  \ 

SmitJi  <t  Woodward,  Chas.  P.  Buckley  and  Ifn.  ■ 
FulUrtoiu  for  plaintiffs. 

Geo.  V,  y,  Baldwin  and  L.  A.  BrigTian^  for  ; 
defendants. 

Hoy.  E.  L.  Pancher,  Referee. — ^By  the  order  A 
this  court,  made  at  si^ecial  term,  before  Hon.  JoHH 
Sedgwick,  Justice,  on  May  15,   1879,  it  was  ordered  , 
*'  that  the  case  be  sent  back  to  the  referee  for  the  • 
giving  of  such  further  evidence  in  relation  to  said 
schedules''  (A.  and  B.,  annexed  to  defendant's  affida- 
vit), ''by  either  party,  as  they  may  be  advised;  and 
that,  after  hearing  such  further  evidence,  said  referee 
is  to  report  his  findings  and  conclusions  thereon,  iritb 
lil>f»rty  to  modify  his  former  tindings,  if  he  shall  be 
advised   that  justice   requires  him   to  do  so."    Tbe 
further    findings    and    conclusions    accompany   tbi* 
opinion. 

The  further  evidence  thus  offered  before  the  refet^ 
on  the  part  of  the  defendant,  consists  of  the  testimort 
of  himself,  and  of  eight  witnesses  produced  and  exa^ 
iried  in  his  behalf :  also  of  the  two  papers  A.  and  B. 

The  defendant  claims  that,  since  the  former  tii;^ 
*'  in  the  pocket  of  a  cast-off  garment  folded,  and  whol^ 
concealed,  he  has  discovered  a  memorandum  of  dir^ 


^Vs  to  requiring  or  allowing  the  alleged  writer  to  make  a  rignat^ 
in  court,  for  purpose  of  comparison,  see  Gilbert  o.  Simpson,  tJk 
^ ;  Chandler  v.  Le  Baron,  45  Mt,  534 ;  Hayes  9.  Adams,  2  Qmprtmt 
(J.  A  C.)  508. 
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>iis  signed  by  the  plaintiff,  Hnnt ''  (that  is  Schedule 
L.)valso,  that  since  the  fonner  trial  he  discovered, 
'  hidden  behind  a  large  safe,  and  amidst  a  mass  of  rub- 
bish at  his  store,  the  original  agreement  as  to  the 
twelve  houses"  (that  is  Schedule  B.).  Both  are  now 
presented  on  the  part  of  the  defendant,  as  genuine 
papers. 

It  is  a  circumstance  worthy  of  remark  that  the  two 
papers  (Schedules  A.  and  B.)  were  not,  if  genuine, 
found  before,  and  produced  on  the  trial  of  the  issues 
in  this  action.  The  defendant  cannot  be  supposed  to 
have  been  ignorant  of  the  importance  of  them.  An- 
other cuY^umstance  tliat  arrests  attention  is  the  alleged 
finding  of  the  papers  in  the  manner  and  places  as  stated 
by  the  defendant.  If  it  be  possible  the  papers  were 
thus  found,  the  circumstances  appearing  and  proved 
on  this  hearing  are  strongly  against  the  defendant's 
statements  in  that  respect. 

In  the  first  place,  Schedule  B.  consists  of  over  eight 
pages;  and  each  of  the  pages  is  smoked  and  dis- 
«)lored.  The  outside  is  not  so  much  blackened  as  are 
the  pages.  Had  the  pax)er  fallen  behind  a  safe,  as 
stated,  the  outside  might  have  been  discolored  by  the 
Hibbish  in  which  it  is  alleged  the  same  was  found,  but 
^h  of  the  pages  would  not  have  borne  the  evidence  of 
some  intended  or  systematic  smoking  or  discoloration. 
In  the  next  place,  the  alleged  signatures  of  the 
plaintiff,  Hunt,  on  Schedules  A.  and  B.,  attract  notice. 
They  are  perfectly  traced  facsimiles.  They  are  not, 
^hatis  commonly  the  case  in  genuine  signatures,  only 
*likein  general  character  and  resemblance,  but  they 
8re more.  They  prove  to  he^ facsimile  tracings,  drawn 
one  over  the  other,  or  over  another  signature.  I  think 
they  were  traced  over  the  plaintiff's  signature  to  a  re- 
<»iptfor  $333.34,  dated  New  York,  November  3,  1873, 
^Mcli  18  among  the  exhibits  in  the  case  handed  to  the 
iieferee. 
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In  Morey  v.  Safe  Dep.  Co.  (34  Super.  CL 
it  was  said  :  ''  It  may  now  be  regarded  as  the  1; 
this  State,  that  for  the  purpose  of  showing  the  gen 
ness  of  a  signature  in  controversy,  it  is  inadmissil 
compare  it  with  signatures  to  other  papers,  u 
those  other  papers  are  in  evidence  in  the  cause, 
material  to  the  issue,  or  perhaps  admitted  to  be 
nine  ;  and  that  the  signatures  in  said  other  papers 
cept  as  above  stated)  cannot  be  submitted  to  the 
for  their  comparison  with  the  disputed  one"  ( 
Wyck  V.  Mcintosh,  14  N.  Y.  439,  442 ;  Du  Boi 
Baker,  30  Id,  362). 

The  same  point  was  decided  in  Goodyear  t, 
burgh  (63  Barh.  155). 

As  the  agreement  sought  to  be  reformed,  and  c 
exhibits  herein  referred  to,  are  in  evidence  for  c 
purposes,  they  may  be  referi'ed  to  by  jury  or  ref< 
in  order  to  test,  by  comparison,  the  genuineness  oi 
alleged  signatures  to  the  Schedules  A.  and  B. 

It  was  said  in  Ellis  n.  People  (21  How.  Pr. : 
**The  rule  in  this  State  and  in  England  is,  that^ 
different  instruments  are  properly  in  evidence  fore 
purposes,  the  handwriting  of  such  instruments  ma 
compared  by  the  jury,  and  the  genuineness  or  sin 
tion  of  the  handwriting  in  question  be  inferred  by 
comparison  (Van  Wyck  v.  Mcintosh,  14  N.  T. 
Dorr  V,  Newton,  5  A.  &  JE.  514).  A  witness  cai 
however,  take  the  place  and  usurp  the  functions  o 
jury."     (See  also  Sackett  v.  Spencer,  29  Barb.  181 

If,  therefore,  a  jury  could  compare  the  signa 
to  the  above-mentioned  papers,  I  suppose  it  is  pi 
for  the  referee  to  do  so. 

Such  comparison  shows,  plainly,  that  the  s 
tures  to  A.  and  B.  have  both  been  traced  over  an« 
and  the  same  signature.  They  are  identical /dcs in 
They  correspond  with  the  signature  to  the  re 
above  mentioned.    No  variation  appears  in  the 
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tion,  or  size  or  formation  of  the  letters^  nor  in  the 
Apace  or  level  occupied  by  the  signatures.    Held  up  to 
the  light  the  signatures  perfectly  lap  one  another. 
That  is  not  the  fact  in  respect  to  the  genuine  signature 
on  the  original  agreement  sought  to  be  reformed.    The 
kngth  of  that  signature  is  less  by  about  a  quarter  of 
an  mch.    The  signatures  to  A.  and  B.  were  not,  there- 
[    fore,  painted  or  traced  from  the  signature  to  that 
igieement,  nor  from  any  one  of  the  admitted  signa- 
tures, except  said  receipt ;  but  they  must  have  been 
traced  from  that  receipt,  or  that  receipt  itself  has  also 
been  traced  from  another  signature.    The  alleged  sig- 
natores  on  A.  and  B.  are  precisely  the  same  in  tracing 
and  appearance.    There  is  not  the  slightest  variation 
in  the  painting  or  lines  of  a  single  letter.    The  down- 
ward carve  of  the  pen  after  "  t "  (the  last  letter  in  the 
signatare)  is  a  little  displaced,  so  that  the  curves  in 
both  simulations  are  not  in  precisely  the  same  place; 
but  that  variation  would  be  accounted  for  by  a  slight 
■tip  of  the  jmper  during  the  operation  of  tracing. 

Oq  page  248  of  plaintiff  s  evidence  on  the  original 
hearing,  he  denies  that  he  ever  knowingly  signed  any 
roch  paper  as  Exhibit  9  ;  and  states  that  he  never 
•peed  to  any  of  the  provisions  of  that  paper.  The 
exhibit  has  brown  paper  pasted  on  the  back  of  it,  and 
tte  paste  is  daubed  behind  the  signature,  so  that  it  is 
^fficalt  to  see  the  lines  through  a  superposed  signa- 
^  Bat  a  close  ejcamination  shows  that  the  signature 
to  Exhibit  9  is  identical  with  that  to  the  above-named 
teceipt  and  with  those  to  Schedules  A.  and  B.  It  would 
'eqnire  a  vast  amount  of  credulity  to  suppose  that 
those  four  signatures  can  all  be  genuine  and  yet  all  of 
^em  lap  one  over  another  so  that  the  whole  are  identi- 
^1*  One  of  them  is  probably  genuine,  the  others 
''•ced ;  or,  perhaps,  all  four  are  traced. 

The  signature  to  Exhibit  9  was  attempted  to  be 
*<*^  to  be  genuine  by  the  witness  Doody,  page  227. 
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He  testified  that  he  keeps  a  lunch-stand,  and  wa 
in  by  the  defendant  to  witness  the  paper.  ] 
told  him  he  should  sign  it  as  a  witness,  and  he 
He  says  Hunt  was  there  and  was  talking  with  Li 
but  the  witness  did  not  see  Hunt  sign  the  paj 
did  Hunt  request  him  to  witness  it,  or  acknowlet 
signature.  He  does  not,  therefore,  make  Su 
proof  that  Hunt  ever  signed  Exhibit  9. 

Now,  is  it  possible  that  the  four  disputed  sigi 
are  genuine?  Did  ever  any  man  sign  his  nair 
times  with  such  invariable  uniformity,  in  the  or 
course  of  writing  his  name  ?  All  experience  test 
the  absurdity  of  the  supposition  that  he  did. 

Among  the  exhibits  used  on  the  trial,  an< 
mitted  to  the  referee,  are  seveml  on  which  the 
ture  of  the  plaintiff.  Hunt,  is  proved  or  admitted 
genuine.     They  are  as  follows  : 

Three  receipts,  dated  respectively  February  5 
August  11, 1875,  and  June  23,  1876. 

Four  checks,  indorsed  by  Samuel  J.  Hunt, 
respectively  November  8,  1873,  May  13,  1875,  I 
ber  2,  1875,  and  June  23,  1876. 

Two  letters,  dated  January  24,  1878,  and  A 
1877. 

Agreement,  dated  May  26,  1877  (Ex.  No.  6). 

Agreement,  dated  November  1,  1877  (Ex.  No 

Agreement,  dated  November  3,  1877  (Ex.  No 

Here  are  twelve  genuine  signatures  of  Hi 
those  exhibits. 

No  one  of  the  signatures  to  those  papers  lap 
another,  nor  over  the  suspected  signatures  to  I 
9,  and  Schedules  A.  and  B.  The  facsimile  i 
applies  to  the  signatures  to  these  last  named 
papers,  and  to  the  receipt  of  November  3,  18T 
does  not  apply  to  any  of  the  signatures  to  the  g« 
papers  above  mentioned. 

K  but  two  of  the  signatures  were  identical,  ai 
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of  them  was  disputed,   the   evidence  of   simulation 
would  be  very  strong ;  but  where  four  are  produced, 
aU  alike,  as  it  lithographed,  the  claim  that  three  of 
them  are  simulated  is  well  supported. 

It  is  a  fact  well  known,  and  may  be  readily  verified, 
lliat  no  two  signatures,  actually  written  in  the  ordinary 
course  of  writing  them,  •  are  precisely  alike.  The 
character  of  a  person's  signature  is  generally  of  uni- 
form appearance,  and  the  resemblance  between  one 
and  another  signature  of  the  same  person  is  thus  ap- 
parent. But  the  coincidence  is  seldom,  if  ever,  kuown, 
where  a  genuine  signature  of  a  person,  when  held  up 
to  the  window-pane,  superposed  over  another  genuine 
signature  of  the  same  person,  is  such  a  facsimile  that 
the  one  is  a  perfect  match  to  the  other  in  every  respect. 
It  may  be  possible  for  an  expert  penman,  intentionally, 
to  make  two  signatures  so  much  alike  that  one  will  be 
a  counterpart  of  the  other;  but  the  signatures  made 
in  ordinary  transactions,  written  without  such  studied 
and  careful  intention,  are  never  counterparts  one  of 
soother.  There  is  a  diversity  in  the  marks  of  the  pen, 
the  size  of  the  letter,  the  level  of  the  signature,  and  the 
^pace  it  occupies,  that  stands  as  a  guard  over  the 
Pennine  signature,  and  characterizes  it  as  a  true  signa- 
^^^'  But  where  two  or  more  supposed  signatures  are 
*^^i.  to  be  counterparts,  I  think  the  simulation  is 
"^^ted  by  that  circumstance.  Genuine  signatures 
^^  not  lap  with  perfect  similarity  one  over  another. 

In  4  American  Law  Review  (1869-70,  625),  there 
^  ^n  interesting  report  of  a  case  in  the  circuit  court  of 
^^e  United  States,  1st  circuit  (8  Cliff.  169).  Upon  the 
^^bject  of  the  identity  of  two  signatures,  Professor 
"^^itje,  formerly  of  Harvard  University,  expressed  an 
opinion.  He  said,  ''  This  phenomenon  {i.  e.,  identity  of 
^^0  signatures)  could  occur  only  once  in  the  number 
^'  times  expressed  by  the  30th  power  of  five ;  or  more 
^^cUy,  it  is  once   in   2,666,000,000,000,000,000,000. 


l-i' 
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This  -iz^'^rr  117  :ri.i^:en'is  Lumaa  experience.  So 
vi-:  iz.  :x;  r/ ;i..:l::j"  :*  prao::oally  an  impossibility. 
:*i:ii  ■rTAii-r^.'rn:  jl:ii -^5  of  impr»..bability  cannot  be- 
I::-«  ::  i.i^iil  .:>.  T-tv  ire  unimaginably  less  than 
:L:"^e  l-r:!^:  :L:r.^  -^L::!.  :Le  la*^  cares  for. 

"TL-r  •;::-.  :i-r.:»r  v.L:.;":i  is  {.rraemed  tons  in  tliis 
cuS^  'liiir..:.  :LT:*r:.rr.  l*r  r»ra.s.nably  regarded  as  hav- 
in^  :o>Mrr-i  1:1  :':■•?  orliiiary  i^oiii-se  of  signing  a  name. 
Uni-r  a.  s-.lrniL.  sr-:*?^  •.•:  :L-?  i-rs^vkiisibility  involved  in 
the  a^^^r::  n.  I  d-h?lar*r  :hac  rhe  coincidence  which  has 
h-irr-r  •loourrt-l  niu<:  have  had  its  origin  in  an  intention 


Tir  '.^j-^--  wen:  oil  on  anorher  qnestion,  so  that 
rLere  was  ::••:  civra  co  P^o:■:^^5c■l  Pierce's  opinion  the 
f-r'-'T  '.'f  i'llieial  sancri-jQ  see  Mandell  r.  Green,  108 
J/r.v?.  277  :  R-binson  r.  Maudr-IL  3  Cli^.    U.  S.  Cir. 

a.  1-::^ . 

Trie  pM'fes^sor  sorinion  cannot,  therefore,  be  qnoted 
a?  evi'len':e  or  aurhoriry.  and  it  is  refened  to  only  as  a 
siroaj:  exj/ressiun  ».>f  aa  opini*.>n.  teaching  a  fact  every- 
wh»rre  knijwn  and  observeii.  that  signatures  of  the  same 
I^rson,  written  in  the  i.'Klinary  course,  are  not  identi- 
cal. If  the  coincidence  of  identity  be  observed  in  two 
or  ni'i'D^  of  them,  experience  testities  there  is  an  inten- 
tional simulation. 

The  plaintiff  testities  that  the  papers  marked 
Schedules  A.  and  B.  were  never  seen  by  him  until 
I>roduced  by  the  defendant  in  this  case,  and  that  the 
siirnatures  thereto  are  not  his  si:;natures. 

I  am  constrained,  in  view  of  all  the  testimony,  and 
of  the  facts  appearing  on  this  reference,  to  believe  that 
the  plaintiff  has  testified  to  the  truth. 

I  do  not  regard  the  testimony  of  the  eight-  witnesses 
for  the  defendant  on  this  rehearing  as  militating  with 
much  force  against  that  view  ;  for  all  they  have  said 
can  well  be  referred  to  what  occurred  between  the 
plaintiff,  Hunt,  and  the  defendant,  Lawless,  at  one  of 
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!  interviews  between  October  23  and  November  3 
3  plain  tiff  8  testimony,  p.  41,  also  defendant's  testi- 
^y^  PP-  168  and  169),  when  the  plaintiff  objected  to 
leed.  proffered  by  the  defendant,  bat  desired 
>tlier,  as  security  for  the  rent  due  from  the  defend- 
Deeds  were  then  the  subject  of  conversation,  and 
great  question  between  Hunt  and  Jjawless  is, 
Btlier  the  former  was  to  take,  as  security  for  the  rent 
5,  a  deed  of  premises  which  he  should,  on  payment 
;he  rent,  reconvey  by  a  quit-claim  ;  or  whether  Hunt 
^nded  to  make  an  absolute  purchase,  as  claimed  by 

defendant,  and  was  to  have  a  deed  accordingly. 
In  view  of  all  the  facts  I  am  constrained  to  believe 

statements  of  the  plaintiff,  Hunt,  and  to  disbelieve 
se  of  the  defendant ;  and  I  do  not  think  the  former 
lings  in  this  case  should  be  modified.  On  the  con- 
•y,  the  rehearing  has  convinced  me  that  those  find- 
)  are  correct. 


COPPERS'  CASE. 

Supreme  Courts  First  District ;    Special 
Term^  Septemhei\  1879. 

jjj  __'V'K»noB  AKD  Purchaser. — Cemeteries. — Religious  Corpo- 
ILA.TIOX. — Parties. — Executors  and  Administrators. 
— Heirs  and  Next  of  Kin. — Mandamus. 

eceipt  for  purchase-money  of  land,  capable  of  exact  location  and 
acertainmc^*  from  the  terms  of  the  receipt,  and  under  which  pos- 
es^on  bas  been  taken,  may  be  treated  as  a  deed  in  furtherance  of 
ustice  for  tUe  puqwse  of  determining  the  right  to  beneficial  enjoy- 
aent.  as  against  the  grantor.*  8o  held,  of  a  receipt  for  the  purchase- 
Doncy  of  a  cemetery  lot. 

*  Conlp*'^^  Mears  «.  Kearney,  1  Abb,  New  Cos,  803  ;  Jackson  a. 
Klget,  16  JoliM,  172;  Jackson  v,  Dunsbagh,  1  Id.  91;  1  R,  8,  748, 
(3  Id.  6  ed.  1180);  Goodyear  v.  Vosburgh,  57  Barh,  243. 
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The  grantee  of  a  cemetery  lot  has  a  right  of  borial,  withont  restrictioD, 
by  any  dogma  or  decree  of  the  church,  not  expressly  reserved  by  the 
contract. 

An  order  of  court  is  not  necessary  to  enable  a  religious  corporatioii, 
owning  a  cemetery,  to  convey  buriad  lots  therein  to  individuals,  for 
the  puq>ose  of  sepulture.* 

The  purclia?>or  of  a  burial  lot  from  a  religious  corporation  is  not  bound 
to  know  of  articles  of  faith,  or  private  regulations  of  the  corpora- 
tion, which  defeat  the  beneticial  enjoyment  of  the  purchase. 

For  a  reasonable  period  after  death,  and  before  the  issue  of  letterSi 
the  adult  near  relatives  of  the  deceased  are  the  proper  parties,  ia 
litigation,  to  protect  the  remains,  or  enforce  the  right  of  burial, 
although  they  be  not  entitled  to  succeed  to  his  property. 

One  who  has  made  a  contract  for  a  burial  of  a  corpse  may  maintain 
action  for  its  breach,  although  he  be  not  the  executor,  heir,  or  next 
of  kin  of  the  deceased,  t 

^landamus  will  issue  to  com})el  a  religious  corporation  or  cemetery 
company  to  permit  the  burial  of  one  entitled  to  it,  under  their  con- 
tract. 

Denis  Coppers  died  on  August  14,  1879,  and  his 
will  directed  the  interment  of  his  body  in  hisbnrial  lot 
in  Calvary  cemetery,  which  belongs  to  the  trustees  of 
St.  Patrick's  cathedral ;  and  expressed  a  wish  that  bis 
funeral  services  l>e  in  some  Protestant  Episcopal  church, 
and  under  the  direction  of  the  order  of  Free  Masons. 

Some  yeai-s  before,  he  had  paid  to  the  sui>erintendeor 
of  the  cemetery  the  purchase-money  of  a  plot,  taking 

♦  See  also  Lantz  u.  Buckingham,  11  Abb.  Pr.  J^,  A  64.  133 ; 
8.  C,  4  Ln/m.  484;  Manning  r.  Moscow  Presbyterian  8oc.,  27  Awi 
52;  South  Baptist  Soc,  18  Id.  35;  Battell  r.  Torrey,  65  JV.  K  204: 
Frelcigh  r.  Piatt,  5  Cow.  404;  1  L.  1871,  c.  419,  p.  829;  Matter  of 
Evergreens,  47  X.  Y.  216;  Buffalo  City  Cemetery  «.  Buffalo,  46  Id. 
503. 

Violation  of  graves  punished,  L.  1879,  c.  24,  p.  23,  amd'g  8  B, 
6  ed.  90.),  §  18  [13]. 

Memorials  of  affection  upon  graves  are  protected  by  L.  1878,  c.  L 
p.  236. 

1 8.  P.,  Quackcnbos  c.  Edgar,  34  Super.  Ct.  (J.  <ft  iS.)  888;  affi'i 
61  A\  Y.  6.53. 

As  to  liability  for  burial  expenses  of  married  woman,  see  McCi 
Garvcy,  14  Hun,  562. 


J 
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a  receipt  therefor.  The  day  after  the  death,  an  under- 
taker, at  the  request  of  the  brothers  of  the  deceased, 
applied  at  the  office  of  the  cemetery  and  paid  for  the 
opening  of  a  grave,  but  when  the  funeral  procession 
arrived,  the  authorities  refused  burial,  bat  allowed 
temporary  deposit  in  the  receiving  vault,  with  notice 
that<»  if  not  removed  within  three  days,  the  remains 
would  be  interred  in  unconsecrated  ground.  Hence 
these  proceedings  by  the  brothers  to  enforce  the  right 
of  burial  and  to  prevent  a  removal  of  the  remains  for 
any  other  purpose. 

The  first  proceeding  was  entitled,  **  The  People  of 
tJte  State  of  New  York  ex  reL  Edward  Coppers  and 
€dhers^  against  The  Trustees  of  8L  Patrick's  Cathe- 
dral  in  the  city  of  New  York?'' 

The  second  was  an  action  by  ^^  Edward  Coppers 
and  others  against  The  Trustees  of  St.  Patrick's  Ca- 
thedral in  the  city  of  New  YorkP 

The  two  proceedings  were  heard  together. 

Charles  W.  Brooke^  for  Coppers  and  others. 

John  E.  Develin,  T  J,  Glover  and  T.  O,  Barry^  of 
counsel,  for  the  trustees,  &c. 

Westbrook,  J.— The  first  of   the  above   entitled 
matters  is  a  proceeding  by  mandamus,  instituted  by 
three  brothers,  who  are  the  nearest  of  kin  to  one  Denis 
Coppers,  deceased,  with  the  exception  of  two  minor 
children  of  the  ages  of  nine  and  thirteen  years  respect- 
ively, to  compel  the  interment  by  the  respondents  of 
the  body  of  the  said  deceased  in  Calvary  cemetery,  in  a 
lot  purchased  by  him  in  his  lifetime  ;  and  the  second 
18  an  action  brought  by  such  brothers  in  this  court  to 
prevent  the  removal  by  the  defendants  of  the  body  of 
^id  Denis  Coppers  from  the  receiving  vault  of  said 
^'netery,  except  for  the  puri)ose  of  burial,  as  is  sought 
^^ 'x^  compelled  by  the  first  proceeding. 
^^    proceeding  was  originally  instituted  against 
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"Calvary  Cemetery,  John  Kelly,   Hngh  Moore 
James  O'Rorke,  trustees  and  officers  of  said  corj 
tion,  exercising  the  duties  and  functions  of  such 
cere,  and  being  the  committee  on  cemeteries  of 
corporation,  as  such  officers,  trustees  and  committ 
and  the  action  was  brought  against  *' Calvary  O 
tery ;"  but,  by  stipulation  of  counsel  and  the  ord( 
the  court,  "  The  Trustees  of  St.  Patrick's  Cathedr 
the  city  of  New  York  "  were  substituted  as  resp 
ents  in  the  proceeding  and  as  defendants  in  the  acl 
in  lieu  and  in  the  place  of  those  fii'st  made  such, 
defendants  are  a  corporation,  created  by  chapter  21 
the  Laws  of  1817  of  this  State,  and  are  thereby 
powered  to  hold  certain  real  estate  for  the  purp 
mentioned  in  said  act,  and  among  others  '*  the 
cathedral  and  burying- place  thereto  adjoining." 
virtue  of  chapter  87  of  the  Laws  of  1864,  the  def 
ants  also  hold  certain  lands  in  the  county  of  Qu 
for  burial  purposes,   and  those  lands  are  know 
*'  Calvary  Cemetery." 

On  December  1,  1873,  the  defendants  executed 
delivered  to  the  said  Denis  Coppers,  who  was  then 
ing,  but  is  now  deceased,  an  instrument  in  writinj 
the  words  and  figures  following,  to  wit : 

'*  Office  of  •{-  Calvary  Cemetery, 
New  York,  Dec.  1,  1873. 
Received  from  Mr.  Denis  Coppers  seventy-five 
lars,  being  amount  of  purchase-money  of  a  pic 
ground,  8  feet  by  8  feet,  in  Calvary  Cemetery. 
$75.  D.  BRENNAN, 

Superintendent  of  Office  of  Calvary  Cemet 
Section  7.  Plot  D. 

Range  35.  4  Graves,  5,  6,  7,  8. 

Denis  Coppers  departed  this  life  on  August 
1879,  at  Hoboken,  in  the  State  of  New  Jersey,  and 
his  last  will  and  testament,  directed  that  his  b 
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should  **be  buried  in  Calvary  cemetery,  New  York, 
^ith  or  near  the  remains  of  my  mother,  and  in  the 
burial  lot  of  ground  now  owned  by  me  there."  In 
8uch  will  he  further  said  :  "I  do  hereby  declare  my 
^h  and  desire  to  be  that  my  funeral  services  be  had 
and  held  in  some  Protestant  Episcopal  church,  and 
that  8Qch  services  and  funeral  shall  be  under  the  direc- 
tion, control  and  management  of  the  Order  of  Ancient 
fteeand  Accepted  Masons." 

On  August  16,  1879,  the  undertaker  who  had 
charge  of  the  burial,  at  the  request  of  the  rela- 
tors and  plaintiffs,  made  application  at  the  oflBce  of 
the  cemetery  to  open  a  grave  in  the  burial  plot  pur- 
chased, as  before  mentioned,  and  paid  to  the  parties 
in  such  office  the  sum  of  $7  for  the  labor  of  such 
opening,  which  money  was  accepted,  and  a  receipt 
given  therefor.  On  the  succeeding  day  (August  17, 
1879),  upon  the  arrival  of  the  /uneral  procession  with 
the  body  of  Denis  Coppers,  the  interment  in  the  burial 
plot  and  in  the  grave  which  had  been  prepared  was  re- 
used and  forbidden,  and  permission  given  to  place  the 
s^DDe  temporarily  in  the  receiving  vault  of  the  cemetery, 
^^^tn  which  it5  removal  and  burial  elsewhere  than  in 
the  lot  of  deceased  were  threatened,  when  this  proceed- 
^^S  and  action  were  commenced  for  the  objects  before 
«^^ted: 

Various  objections  have  been  made  to  both  the  action 
^^  proceeding,  founded  upon  technical  grounds,  which 
.  ^*  be  hereafter  discussed,  but  the  main  proposition 
.  ^^Ived  is  this :  The  defendant  is  a  corporation  at- 
•  ^l^ed  to  the  Roman  Catholic  Church,  and  claims  the 
^^tit  to  exclude  and  forbid  the  interment  of  the  body 
^lie  lot  purchased  by  Denis  Coppers  in  his  lifetime, 
^  '^xise  such  burial  would  be  contrary  to  the  doctrines 
^neh  church,  which,  it  is  claimed,  forbid  the  burial 
^^^onsecrated  ground  of  the  body  of  a  non-Catholic,  or 
^ho  was  a  member  of  the  Masonic  fraternity.    As 
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the  point  ja«t  stated  is  the  most  important  one  involFe 
it  will  be  first  examined. 

It  is  not  doabted  that  the  defendants  have  fo. 
power,  when  they  have  parted  with  no  rights  by  con 
reyance  or  coniract,  to  control  and  regnlate  intermenti 
in  the  gnnmJs  which  they  hold  for  that  purpose ;  and 
if  the  d«>crrines  of  the  church  to  which  thev  are  attached 
forbid  the  burial  of  the  bodies  of  non-Catholics  or  of 
Masons,   they  may  properly,  in  such  cases,  exclode 
those  therefrom.    This  anihoritv,  when  the  same  has 
not  l^»een  surrendered,  is  not  now  questioned,  but  it  is 
claimed  by  the  relators  and  plaintiffs  that  the  defend- 
ants have,  by  an  instrument  in  writing,  ]>arted  there- 
with, having  in  fact  conv»-yed  the  fee  simple  of  the 
land,  or  at  least  transferred  an  absolute  and unqnalified 
right,  to  Denis  Coi»pers,  his  heirs  and  assigns,  therein, 
for  the  purix»ses  of  burial. 

The  paper  executed  to  Denis  Coppers  in  his  lif^ 
time  is  certainly  not  a  de^d,  which  of  itself  wonld 
transfer  the  fee  :  but  as  it  is  duly  signed,  executed  and 
delivered  by  an  oflBcer  of  the  defendant  corporationi 
whose  authority  to  make  :i  valid  instrument  of  that 
character  is  not  questioned,*  and  as  it  declares  th** 
$75  have  been  j.^aid  as  the  ''purchase-money  of  a  p'^* 
of  ground  eight  feet  by  eight  feet,  in  Calvary  c^ioe- 
tery,-'  which  plot  is,  by  other  words  and  figures  ^^ 
said  writing  contained,  capable  of  exact  location  ^^* 
ascertainment,  and  as  the  deceased,  in   his  lifetitJ^^ 
took  actual  possession  of  such  plot,  by  placing  thef^^ 
the  remains  of  members  of  his  family,  it  is  difficult' 
say  why,  under  the  well-known  maxim  of  the  lawt^ 
''  what  has  been  agreed  to  be  done,  and  what  oughts 
be  done,  shall,  for  the  advancement  of  justice,  be 
garded  as  done,"  it  should  not  be  treated  as  a  dee^ 


*  See  Moore  r.  Rector,  &c.  of  St.  Thomas,  4  Abb,  New  Cat,  51,  ^ 
note;  Burke  r.  Wall,  29  La.  Ann.  38. 
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.  The  acknowledgment,  by  a  writing  duly  sub- 
ibed  by  the  owner,  that  such  owner  had  received 
>m  another  person,  the  entire  "purchase-money 
:  a  plot  of  ground,"  which  is  fully  designated,  the 
Blivery  to,  and  acceptance  by,  such  buyer,  of  the 
ustrument,  and  that  followed  by  actual  possession 
A  the  property,  would  certainly,  in  ordinary  cases, 
entitle  the  purchaser  to  a  conveyance  in  fee  simple 
absolute,  and  in  any  controversy  between  the  vendor 
and  vendee  as  to  the  use  of  the  premises,  though  a 
formal  conveyance  had  not  passed,  the  latter  would 
both  in  law  and  equity^  be  deemed  the  owner. 
Inking,  however,  at  the  objects  and  purposes 
for  which  the  defendants  held  and  owned  the  lands 
known  as  "Calvary  Cemetery,"  and  the  language 
rf  the  instrument,  it  is  reasonably  clear  that  the 
^ting  was  intended  to  confer  not  merely  a  use  of,  or 
saaemfent  in,  the  land,  for  the  purposes  of  burial,  but 
to  convey  the  ownership  of  the  soil,  not  for  any  and 
5very  use,  but  for  the  sole  and  only  one  of  burying  the 
lead.  K  the  right  intended  to  be  conferred  upon  the 
ieceased  was  simply  an  easement,  the  paper  should 
l^ve  80  declared,  which  it  does  not  do ;  but,  on  the 
contrary,  the  $75  paid  is  stated  to  be  the  full  ''pur- 
chase-money of  a  plot  of  ground" — /.  e.,  of  the  land 
Itself,  If,  then,  the  words  used  are  limited  by  the 
surroundings,  which  is  lessening  their  legal  signifi- 
^^ce  as  much  as  any  known  rule  of  law  or  equity  will 
*dinit,  the  defendants  are  in  the  position  ot  parties  who 
"*ve  conveyed  (for  that  which  they  are  legally  bound 
^  do  must  be  regarded  as  done)  to  Denis  Coppers,  his 
l^^irs  and  assigns,  the  title  of  the  land,  to  be  used  by 
"ini  and  them  for  the  purpose  of  burying  their  dead. 

H  a  conveyance  in  that  form  had  been  executed, 
^hat  would  have  been  the  rights  of  the  parties?  To 
*e  answer  of  this  question  the  discussion  will  now  be 
directed. 
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In  the  matter  of  the  Brick  Presbyterian  Chnrok 
(3   Edwards  Oh.   155),   the  exact  qaestion  was  b»^ 
fore  the  court.      The  corporation  had,    many  yean 
ago,  executed  sundry  conveyances,   and  also   leases  < 
for  nine  hundred  and  ninety-nine  years,  of  certaia 
pieces  of  ground  in  the  cemetery  belonging  to  it,  for 
the  purpose  of  constructing  vaults   to  contain  deid 
bodies,  and  these  conveyances  were  construed  "to  sell 
and  dispose  of  the  land,  and  not  to  grant  a  mere  tem- 
porary use  or  privilege  to  construct  vaults  in  the  lasd, 
with  a  reserve  of  the  title  to  the  church."     It  wasfu^  \ 
ther  held  to  be  a  "base  fee"  (page  169),  because  the 
uses  and  objects  for  which  it  was  to  be  held  were  lim- 
ited (See  also  4  Bradf.  503,  the  opinion  of  Mr.  Saiubi 
B.  RuGGLEs).     If  one  of  the  owners  of  ground  heU 
for  a  vault  had  died,  and  his  relatives  had  sought  to 
place  his  body  in  the  vault  which  he  had  constructed, 
would  it  have  been  in  the  power  of  the  church  corpoii- 
tion  to  have  prevented  its  deposit  therein,  upon  ti» 
ground  that  the  deceased  was  an  Episcopalian  and  not 
a  Presbyterian,  or  for  the  reason  that  he  was  a  member 
of  the  Masonic  or  any  other  order  ?    Manifestly  not,  for 
the  corporation  had  parted  with  all  control  over  the 
property,  except  that  which  the  grant  itself  provided, 
or  something  gi-bwing  out  of  the  nature  and  objects 
thereof.     If  burial  was  to  be  limited  to  a  certain  cla* 
of  persons,  the  conveyance  should  so  have  declare^ 
And  what  is  true  and  sound  in  the  supposed  case  w 
equally  so  in  these  under  consideration.     The  defend- 
ants are  to  be  regarded  as  in  the  position  of  grantoi* 
of  a  fee  of  land,  to  be  used  and  enjoyed,  however,  W 
the  i.)urchaser,  his  heirs  and  assigns,  for  burial  p^' 
poses  only.     If  his  rights  were  to  be  in  anywise  li^ 
ited,  such  limitation  should  appear  in  the  instrum^^ 
itself,  and,  not  so  appearing,  no  dogma  or  decree  o^ 
church,  however  right  or  proper  in  itself  it  may  be^ 
however  capable  of  being  enforced,  if  the  j)ower^^ 
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It  be  properly  reserved,  can  be  interposed  to  prevent 
\  cberished  and  natural  wish  of  the  deceased  to  have 
\  mortal  remains  deposited  by  the  side  of  those  of 
i  mother,  from  being  fulfilled.* 

Nothing  inconsistent  with  the  doctrine  which  has 
een  enunciated  was  held  in  Windt  v.  German  Re- 
ormed  Church  (4  Sand/.  Ch.  471).  The  vice-chancel- 
or,  it  is  true,  did  decide  that  mere  burial  and  the  pay- 
Bent  of  charges  therefor  gave  no  title  to  the  land,  but 
ke  also  held  (page  474),  "  when  vaults  or  burying  lots 
kave  been  conveyed  by  religious  corporations,  rights 
irf  property  are  conferred  upon  the  purchasers.  This 
Ws  the  case  with  the  corporation  of  the  Brick  Presby- 
ierian  Church  (3  Edw,  Ch.  156).  The  right  is  like  that 
0  any  other  real  estate,  and  it  is  as  perfect  without 
^nlture  as  it  is  when  the  grantee  has  used  it  for  that 
nirpose." 

There  is  no  similarity,  it  seems  to  me,  between  a 
onveyance  of  a  pew  in  a  church,  and  that  of  a  plot 
f  ground  in  a  cemetery,  although  a  supposed  one  was 
i^ed  upon  the  argument.  The  former  conveys  an  in- 
Jrest  in  a  structure  only,  and  although  the  building 
^  which  the  sitting  is  located  is,  whilst  it  stands,  a 
art  of  the  realty,  yet  no  actual  land  is  granted.  As  the 
Wng  itself,  of  which  the  right  to  occupy  a  part  is  given, 
*  perishable,  that  given  cannot  forever  be  enjoyed,  and 
'11  account  of  that  fact,  and  the  necessity  of  alterations 
lom  time  to  time  in  the  edifice,  according  to  the  needs 
rf  the  occupants,  which  considerations  are  obvious  to 
the  minds  of  the  contracting  parties,  there  must  be 
wrtain  rights  reserved  to  the  corporate  body  owning 

the  lee,  which  the  law  has  long  recognized  and  sus- 

taineif   A  deed  of  a  plot  of  land  in  a  burying-ground, 

*  See  Fitzgerald  v.  Robinson,  112  Ma»»,  371;  Bouldin  «.  Alex- 
"»^w,15  WaXl.  131;  Stern  v.  Congregation,  &c.,  2  Daly,  415;  Sohier 
••  Trinity  Church,  109  Mas9.  1. 

t  For  recent  cases  see  Union  Meeting-house  v.  Rowell,  66  Me,  400; 
Vol.  VIL— 9 
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however,  conveys  that  which  is  capable  of  bei 
so  long  as  the  earth,  of  which  it  is  a  part-,  shall 
and  hence  there  can  be  no  rights  reserved,  the 
tion  of  which,  though  not  expressed,  is  implies 
former  instance  from  the  nature  of  the  thing  { 
Bnt  though  the  distinction  pointed  out  is  unsoi 
though  the  argument  of  the  defendant's  counsel 
voring  to  maintain  the  supi)08ed  similarity  of 
cases,  be  sound,  it  would  still  be  a  novel  doctrine  1 
ciate,  that  the  owner  of  a  church  pew,  whilst  th 
is  still  standing  and  unchanged,  could  be  e: 
from  its  use,  because  his  faith  was  not  entirel, 
cord  with  that  of  the  denomination  to  which 
ganization  occupying  the  building  belonged; 
it  also  seems  to  me,  it  is  even  more  startling  t 
that  the  body  of  the  human  being,  whose 
when  he  or  she  was  living,  has  purchased  a 
ground  for  sepulture,  can  be  denied  a  final 
place  therein,  for  the  reason  that  his  or  her  r 
belief  was  not  exactly  similar  to  that  of  the 
conveyed  an  absolute  right  of  burial,  without  a 
dition  or  restraint  expressed  in  the  instrumen 
ing  it. 

It  is  objected,  however,  on  the  part  of  the 
ants,  that  by  their  act  of  incorporation  (Z 
1817,  c.  239,  §  1),  there  could  be  no  convey 
an  interest  in  the  land  without  the  permis 
the  court;  for  it  is  therein  declared  "that  i 
herein  contained  shall  authorize  the  said  trus 
sell  the  real  estate  unto  the  said  cathedral  or 
gation  belonging,  without  the  concurrence  of  th 
eel  lor,  to  be  first  had  and  obtained  in  the  man 
quired  by  the  laws."  It  is  at  least  somewhat  d 
whether  parties  who  have  assumed  to  make  and  < 
an  apparently  valid  contract  for  the  sale  of  an 

Sohier  v.  Trinity  Ch.,  109  Mass.  1 ;  Aberaethy  v,  Ch.  of  F\ 
Daly,  1 ;  Howe  v.  Stevens,  47  Vt.  262. 
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in  land,  with  the  unrestored  full  purchase  price  in  their 
^ket6,  and  possession  given  to  the  grantee,  are  in  a 
lotion  to  prevent  the  use  of  the  property  in  conform- 
ity with  it^  manifest  object  upon  such  a  ground,  and 
whether  or  not,  in  the  absence  of  proof,  snch  consent 
-ft  the  law  requires  will  not  be  presumed  (Bowen  v. 
%ii8tees  of  the  Irish  Presbyterian  Congregation  in  the 
dty  of  New  York,  6  Bosw,  245).     Waiving,  however, 
'  jtty  further  discussion  of  this  suggestion,  it  is  apparent 
[  that  the  permission  of  the  chancellor  was  only  required 
i  lo  such  sales  as  would  alienate  the  property  from  the 
^  uses  to  which  it  was  to  be  held,  and  not  to  such  as 
were  designed  to  caiTy  out  the  objects  and  purposes  of 
tbe original  grant  to  the  defendants.  By  the  act  of  1864 
(chapter  87),  the  lands  known  as  "  Calvary  Cemetery" 
iieheld,  and  the  defendants  are  empowered  to  " use" 
them  "for  cemetery  purposes."      The  conveyance  of 
fiinily  plots  for  such  object  is  a  part,  and  a  substantial 
part,  of  the  manner  in  which  cemeteries  are  used  by 
f  corporations  created  to  hold  them,  and  an  approval  of 
r    eftchsale  for  that  purpose  would  be  unnecessary,  and  is 
f   Dot  within  the  purview  of  the  statute.   And  even  though 
f    this  objection  would  be  valid  to  prevent  a  transfer  of 
,    toy  ownership  of  the  land,  it  would  not  prevent  the 
Wting  given  from  conferring  a  valid  right  of  burial, 
;'   ^Wch  right,  for  all  the  purposes  of  the  present  inquiry, 
*    ttinst  be  ample  to  afford  the  relief  sought,  unless,  foi- 
,    ^Ker  reasons,  yet  to  be  considered,  it  must  be  refused. 
It  is  true,  as  was  urged  by  the  learned  counsel  for  the 
iftfendants,  that  every  person  who  dealt  with  them  was 
Dound  to  know  that  they  formed  a  corporation  attached 
,     ^0  the  Roman  Catholic  Church,  and  that  they  had 
power  to  make  lawful  by-laws  ;*  but,  under  no  rule  of 

*  For  the  general  rule  that  persons  dealing  with  officers  of  a  cor- 
P"**^  ire  chargeable  with  notice  of  the  restrictions  on  their  powers 
•**«aed  in  the  by-laws,  see  Adriance  «.  Roome,  52  Barb.  399,  411; 
^cy  ».  Stevens,  10  Ahb.  Pr.  N.  8.  89;  8.  C,  40  How.  Pr.  841; 


\ 
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law  known  to  me,  as  has  already  been  intimi 
it  be  presumed  that  a  party  who  deals  with  a  c 
body  in  matters  of  contract,  and  pays  his  m 
property  or  rights,  which  it  assames  to  conv€ 
out  restriction,  is  bound  to  know  of  articles 
or  private  regulations  of  the  corporate  body  wl 
make  the  purchase  valueless  and  the  written 
no  avail.  Such  a  doctrine  would  unsettle  we 
lished  principles,  and  especially  that  one  wl 
Clares  that  a  writing  is  presumed  to  contain  tl 
agreement  of  the  parties.  Entertaining  this 
has  not  been  deemed  necessary  to  examine  the  < 
whether  or  not  the  defendants  are  justified  by 
of  the  Roman  Catholic  Church  in  prohibiting  th 
of  the  body  of  the  late  Denis  Coppers,  in  the 
chased  by  him,  upon  the  ground  that  he  was 
Catholic  or  a  Mason.  If  the  law  of  that  denon 
does  justify  such  action,  it  is  held  to  be  inopei 
this  instance,  by  reason  of  the  written  contrac 
has  been  executed  ;  and,  therefore,  without  dis 
the  doctrine  of  the  church,  some  technical  ob 
will  next  be  considered. 

It  was  also  strenuously  argued  that  the  relat 
plaintiffs  have  no  standing  to  maintain  either 
tion  or  proceeding,  for  the  reason  that  they  1 
title  to  the  burial  plot,  and  are  not  the  next 
Are  these  objections  sound  ?  Denis  Coppers  < 
August  14, 1879.     Arrangements  were  made  to  o 

Sweeney,  415;  rev^d  as  to  Stevens,  on  the  ground  that  i 
answer  no  proof  of  agreement  was  necessary  as  to  him,  46  3 
And  see  Driscoll  v.  West,  Bradley,  &c.  Co.,  59  If,  T,  '. 
affi'g  36  Super,  Ct,  {J,  d  S.)  488;  St.  Patrick's  Ch.  ft.  Abs 
252. 

Compare  Western  R.  R.  Co.  «.  Bayne,  11  Hun^  166, 
director  was  held  chargeable  with  notice  of  lack  of  power. 

That  evidence  of  holding  out,  or  of  ratification,  may  si 
defect, — see  Dabney  v.  Stevens,  and  Adriance  «.  Room< 
Phillips  V.  Campbell,  43  N.  T.  272. 
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pave  on  the  16th  of  the  same  month,  and  the  f  aneral 

^Wfi  on  the  17th  (Sunday).     By  his  will  he  had  directed 

the  interment  of  his  body  (to  repeat  his  own  words)  "  in 

Calvary  Cemetery,  New  York,  with  or  near  the  remains 

d  my  mother,  and  in  the  borial  lot  of  groand  now 

imned  by  me  there." 

The  bnrial,  as  directed  by  will,  was  forbidden  by  the 
defendants  on  said  August  17,  but  permission  to  place 
tke  body  in  the  receiving  vault  was  given.  On  the 
Bert  day  (August  18)  the  relatives  of  the  deceased  re- 
fidved  written  notice  from  the  person  who  had  signed 
fte  original  receipt  for  the  purchase-money  of  the  lot, 
**that  the  remains  of  the  late  Denis  Coppers  cannot  be 
kept  in  receiving  vault  for  more  than  three  days  ;  if 
Bot  removed  at  the  expiration  of  that  time,  they  will 
be  interred  in  the  nnconsecrated  ground."  The  chil- 
iien  of  the  deceased  were  infants,  the  one  of  the  age  of 
Bine  years  and  the  other  of  the  age  of  thirteen  years. 
Tke  will  of  Denis  Coppers  was  not  admitted  to  probate 
'iBtil  August  25,  1879.  When  it  became  necessary, 
ften,  to  initiate  this  suit  and  proceeding,  and  when 
they  were  in  fact  commenced,  there  were  no  executors 
qualified  to  act,  and  no  children  of  sufficiently  mature 
years  to  determine  what  should  be  done.  Under  such 
circnmstances  the  three  brothers  (and  the  deceased  left 
^0  other  brothers  or  sisters,  nor  father  or  mother)  com- 
Bienced  both  the  proceeding  and  action  to  protect  the 
'^Biains,  and  to  compel  a  burial  in  the  spot  which  the 
deceased  had  himself  selected.  Is  the  law  so  inhuman 
>8  to  declare  that  these  brothers,  who  are  the  nearest 
o'  kin  to  the  deceased,  who  are  of  the  age  of  discretion, 
have  no  standing  in  court  to  effect  their  pious  and  lov- 
^g  intent?  No  attempt  will  be  made  to  dispute  the 
proposition  of  the  learned  counsel  for  the  defendants, 
*hat  the  relators  and  plaintiffs  are  not  "the  next  of 
*ui)"  for  as  the  deceased  left  children  they  could  not 
^\  bnt  the  admission  of  that  proposition  does  not 
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udmit  the  conclusion  for  which  they  contend,  j 
next  of  kin  of  full  age,  the  plaintiffs  and  relate 
view  of  the  helplessness  and  infancy  of  the  child 
the  dead  brother,  owed  to  that  stricken  famil 
moral  duty,  at  least,  and,  perhaps,  the  l^gal  o 
superintending  the  burial  of  the  remains.  If  that 
was  not  one  which  the  law  would  compel,  it  w 
least  respect  it,  when  it  is  voluntarily  assumed,  f 
will  not  close  the  doors  of  its  courts  to  thosQ  wl] 
seeking  to  have  that  done  which  humanity  wi 
commends.  The  defendants  do  not  represent 
owners  of  the  plot  or  (if  title  has  not  passed) 
who  control  the  burials  therein.  He  who  paid  d 
life  for  the  right  has  directed  his  burial  in  the  sp 
purchased,  and  to  prevent  the  execution  of  that  ( 
tion  the  defendants  cannot  say  the  owners  of  the 
erty  are  not  before  the  court,  nor  can  they  success 
urge  that  the  brothers  of  the  deceased,  under  tl 
culiar  cii*cumstances  of  the  case  which  makes 
intervention  proper,  if  not  necessary,  aresofardiv 
of  all  duties  and  rights  in  the  premises  as  to  be  p 
less  to  invoke  judicial  action.  The  law  recogni2 
many  cases  rights  and  remedies  springing  froD 
necessity  of  a  given  case,  and  when  brothers  of 
ceased  pei*son  seek  to  protect  his  remains  from 
treatment  or  insult,  when  they  are  the  only  perse 
a  situation  to  intervene,  the  law  ought  not  inhum 
to  say  that  they  are  intruders,  having  no  standi 
court  for  such  a  purpose,  and  decline  to  give  a  rij 
remedy  which  is  oftentimes  given  and  created,  upe 
ground  of  necessity,  for  less  humane  and  meritc 
objects. 

But  the  plaintiffs  and  relators  have  also  a  stai 
in  court,  based  upon  a  contract  with  the  respon 
and  defendants.     It  was  the  money  of  the  former  ^ 
the  latter  received  for  the  opening  of  the  grave. . 
agreement  remains  unfulfilled,  and  the  price  pai 


ABBOTTS    NEW   CASES.  136 

Coppers'  Case. 

kie  labor  is  nnretamed.  If  the  relief  asked  npon  these 
notions  is  granted,  the  contract  made  will  only  be  en- 
Eorced  against  those  who  have  promised  performance, 
tnd  in  favor  of  those  to  whom  the  promise  was  given. 
DpoQ  this  ground,  also,  as  well  as  upon  that  based 
upon  kinship  to  the  deceased,  and  the  necessities  of 
the  case,  it  is  held  that  judicial  action  is  properly  in- 
voked by  those  who  seek  it. 

It  is  also  argued  that  a  mandamus  is  not  the  proper 

lemedy.    It  is  conceded  that  the  cases  are  not  uniform 

U  to  when  the  writ  issues.     Numerous  decisions,  how- 

wer,  can  be  found,  in  which  it  has  been  held  to  properly 

issue  to  compel  a  corporation  to  do  that  which,  by  law, 

His  required  to  do,  especially  when  no  other  adequate 

Wffledy  exists.    If  we  are  right  in  our  view  that  the 

defendants  should  be  deemed  to  be  in  the  position  of 

pantors  of  the  cemetery  plot  to  be  owned  by  the 

JWintee,  his  heirs  and  assigns,  for  burying  their  dead, 

|hen,  as  they  have  also  received  compensation  for  open- 

'^g  the  grave,  they  are  bound  so  to  do.     The  need  of 

•^"irial  is  a  pressing  one,  and  there  seems  to  be  no  other 

'emedy  which  is  adequate  to  the  emergency.    If,  how- 

^^er,  the  court  has  jurisdiction  of  the  subject-matter 

^^d  of  the  parties,  objections  founded  upon  the  form 

*'  the  proceeding  have  nlBver  been  favorably  regarded 

y  me.    Writs  were  originally  devised  by  courts  to  re- 

''^88  peculiar  grievances,  and  the  power  which  could 

^te  can  enlarge  the  original  office,  provided  the  jur- 

^ction  of  the  court  over  the  subject-matter  and  of 

^©  person  is  not  exceeded.* 

A  careful  examination  of  the  questions  which  have 
•^n  submitted  lead  me  to  the  conclusion  that  the 
^sspondents  must  open  the  grave,  for  doing  which 
they  have  received  payment,  and  against  them,  as  de- 


*fie«2^&277(Si£f.6ed.  440),  §  1,  snbd.  3;  Coda  OU.  Pro.  | 
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fendants  in  the  action,,  an  injnnction  mast  issue 
prayed  for.  Such  injunction  is  granted  for  the  reason 
that  as  the  defendants  prevented  the  interment  of  the 
body  in  the  spot  to  which  it  was  entitled  to  be  interred, 
and  gave  permission  for  its  deposit  in  the  vaalt,  they 
cannot  remove  the  same  elsewhere  for  burial. 

The  order  will  be  settled  on  notice,  so  as  to  preserve 
the  status  of  parties  pending  an  appeal,  if  the  defend- 
ants elect  so  to  do. 


FLOYD  V.  CLARK. 

New  York  Common  Pleas ;  Special  Termj  Septeinber^ 

1879. 

Deed. — Cemetebieb. — ^Incumbrance. — ^Vendor  Ain>  Pubchasbr. 

Covenant  against  Ntjisances. 

A  covenant  against  use  as  a  cemetery  is  not  au  incumbrance  on  the 
title  of  a  city  lot,  as  between  vendor  and  purchaser. 

Nor  is  a  general  covenant  against  nuisances,  even  though  so  vagae  m 
perhaps  to  invito  unfounded  litigation.* 

This  action  was  a  foreclosure  brought  by  Elizabeth 
Floyd,  administratrix,  &c.,  against  Edwin  Clark  and 
anol  her.  It  came  now  before  the  court  on  a  motion 
by  plaintiff  to  compel  a  purchaser  at  the  foreclosare 
sale  to  take  title. 

J.  F.  Daly,  J. — The  objection  to  the  title,  urged  on 
this  motion  by  the  purchaser,  is  that  the  premises  are 
incumbered  by  a  condition  in  the  deed  of  Peggy 
Dyckman  to  Gustavus  A.  Sacchi,  dated  January  23, 
1860,  conveying  these  premises.  The  condition  is  that 
the  lots  shall  not  be  used  as  a  cemetery  or  burying- 
ground,  and  that  there  shall  not  be  erected  on  the  said 

*  Compare  Anonymous,  2  Ahb,  New  Cm,  50;  Walter  v»   Wftlter,  3 
Id,  12. 
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premises  or  any  jysLVt  or  parts  thereof,  any  building  or 
buildings  -which  would  be  a  naisance  to  the  adjoining 
lands,  and  that  no  business  or  occupation  of  any  kind 
or  description  shall  be  carried  on  upon  the  said  prem- 
ises, or  any  part  or  parts  thereof,  which  would  be  a 
naisance  to  the  adjoining  lands. 

A  restriction  against  the  carrying  on  of  any  special 
business  on  the  premises  would  constitute  an  incum- 
brance (Helck  V.  Blinn,  N.  Y.  Common  Pleas,  7  Daly). 
But  it  is  not  so  with  respect  to  a  restriction  against 
nuisances  only.  No  greater  restriction  is  imposed  in 
tbat  case  than  such  as  the  law  imposes,  and  subject  to 
'whicb  all  property  is  held.  It  is  urged,  by  the  pur- 
chaser, that  he  may  be  subjected  to  vexatious  suit 
upon  the  condition  in  question,  because  of  its  vague 
and  indefinite  provisions.  No  action  can  be  success- 
fully maintained  against  him,  unless  he  creates  or 
sufiFers  a  nuisance  on  his  land.  Against  ill-founded 
prosecutions  he  could  not  be  assured,  even  were  there 
no  such  condition  in  the  deed.  The  condition  there- 
fore does  not  increase  his  liability.  It  does  not  create 
any  easement  in  his  lots  for  the  benefit  of  adjoining 
owners. 

It  is  not  contended  that  the  prohibition  of  the  use 
of  the  land  for  the  purposes  of  a  cemetery  or  burying- 
ground  is  any  stronger  than  the  existing  corporation 
ordinance  {Ords.  1789,  c.  49,  §  2),  enacted  by  authority 
of  the  legislature  {Laws  of  1813,  c.  86,  §  267),  prevent- 
ing the  interment  of  the  dead,  and  opening  of  new 
cemeteries  or  burying-grounds,  within  the  city  limits. 

The  objections  on  other  grounds  were  obviated  by 
proof  on  the  motion,  and  not  pressed. 
Motion  granted. 
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HATHAWAY  v.   RUSSELL. 
N.  Y.  Superior  Court;  Special  Term^  October j  1879. 

Accounting. — Interlocutory   Judgment. — Appeal    and    Motiqh 
FOR  New  TRDkL. — Exceptions. — Examination  of  Pabtt. 

Under  the  Code  of  Civil  Procedure,  an  interlocutory  judgment  that 
plaintiff  is  entitled  to  an  accounting  may  be  entered  on  a  report  to 
that  effect,  leaving  the  accounting  to  be  afterwards  bad.* 

The  mode  of  reviewing  such  judgment  stated. 

The  interlocutory  judgment  in  such  a  case  should  preserve  to  plaiotiff 
the  right  to  the  formal  bringing  in  of  an  account,  in  the  fonn  of 
debit  and  credit,  as  prescribed  by  Rule  107  of  chancery,  and  verified 
by  affidavit;  and  may  give  the  successful  party  the  right  to  ex* 
amine  the  accounting  party  upon  interrogatories  thereoiLf 

The  action  was  brought  by  Samuel  Hathawa.-y 
against  Henry  Russell  and  William  Watson.  Plaim.'t- 
iff  alleged  that  Russell  was,  for  a  long  time,  plaintiflE^s 
agent  and  business  superintendent,  under  employmexiC 
of  his  entire  services,  and  that  he  failed  to  account  for 

*  As  to  entering  such  decree  by  consent,  and  its  effect,  see  Dilte^ 
0.  Harris  (2  Term.  Ch.  196). 

t  The  old  chancery  practice  was  for  plaintiff  to  get  a  discovev^t 
&c.,  and  from  the  answer,  schedules,  interrogatories,  if  any,  a0^ 
other  evidence,  to  prepare  his  own  charges  or  items  of  debit 
defendant,  and  then  defendant  brought  in  his  discharge,  at  it 
called,  by  presenting  his  statement  of  payment  and  other  mattm  ^ 
exoneration. 

In  1828,  Oi-der  01  was  adopted  for  the  English  Chancery,  requiiiwS 
parties  accounting  *^  to  bring  in  their  accounts,  in  the  form  of  debt;^'^ 
and  creditor,  and  any  of  the  other  parties  who  shall  not  be 
with  the  accounts  so  brought  in  shall  be  at  lil>erty  to  examine 
accounting  party,  upon  interrogatories,  as  the  master  ahaU  dinot**      1^ 
Dan.  Ch.  Pr.  1222). 

The  79th  equity  rule  of  the  United  States  court  is  to  tlie  nme  eff^"^^ 
except  that  the  examination  is  to  be  viva  voce^  or  upon  intemgatoP^^ 
in  the  master's  office,  or  by  deposition,  as  the  master  ihall 
See  also  Hollister  v.  Barkley  (11  K  H.  506). 

The  New  York  rule  is  stated  in  the  opinion. 
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the  profits  of  the  business,  and  that  he  diverted  basi- 
ness,  particularly  that  of  defendant  Watson,  a  cus- 
tODier,  and  threatened  to  collect,  for  his  own  benefit, 
Vrbat  was  dae  from  Watson.  Plaintiff  asked  an 
accounting  and  an  injunction. 

Defendant  answered,  and  the  action  was  referred  to 
Wm.  G.  NicoU,  Esq.,  to  hear  and  determine  all  the 
issues ;  and  after  taking  evidence  the  referee  reported, 
in  conclosion,  that  plaintiff  was  entitled  to  the  i^rofit^ 
ot  certain  specified  dealings  ;  that  he  was  entitled  to 
an  acconnting  by  the  defendant  in  respect  thereof, 
'^and  that  the  defendant  should  be  ordered  and  ad- 
judge to  account  to  the  plaintiff  for  such  printing  and 
typesetting,  and  to  pay  over  to  the  plaintiff  all  profits 
realized  by  the  defendant  therefor,  such  accounting  to 
be  made  under  the  direction  of  this  court,  and  in  such 
iwnDer  as  the  court  shall  from  time  to  time  direct.*' 
He  reported,  further,  that  plaintiff  was  not  entitled  to 
uiaccoanting  as  to  other  matters  claimed. 

PlaintllFs  attorney  filed  the  report,  and  gave  notice 
to  defendant's  attorney.  No  exceptions  were  filed, 
Wid plaintiff  served  a  proposed  interlocutory  judgment 
^'"J  g»ve  notice  of  settlement.* 

Sutherland  Tenney  {Lindley  <6  Lindley^  attor- 
^^\  for  the  motion. — This  decree  asks,  among  other 
^^^^  that  the  plaintiff  may  have  leave  to  examine 
^08  defendant  Russell,  on  written  interrogatories.  This 
^  done  because  it  will  be  an  absolute  denial  of  jus- 
^if  the  plaintiff  has  to  make  this  man  Russell  his 
^itaess,  for  the  finding  of  the  referee  is,  practically, 
^"*^  Rnssell  has  deceived  and  defrauded  the  plaintiff  ; 
''^d  the  court  should  allow  the  plaintiff  an  opportunity 

to  silt  the  conscience"  of  Russell,  without  danger  to 
*•  plaintiff. 

^*  The  uniform  practice,  as  to  suits  for  accountings, 


*  Bee  SSmpire  Aisooiatioo  «.  Stcrens,  8  Hun^  515. 
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is  this ;  the  question  as  to  whether  or  not  there  shoold 
be  an  accounting  is  first  tried,  and  then  a  reference  ii 
ordered  to  take  and  state  an  acconnt  ( Waifs  Pr.  338^ 
and  case  ;  2  Yan  Santn.  Eq.  Pr.  194).     "  Where  the 
whole  of  the  issues  raised  by  the  pleadings  have  baea 
referred,  it  has  been  recommended  as  the  better  conns 
for  the  referee  to  hear  and  determine  such  issues  ia 
the  first  instance  separately,  and  report  thereon  to  th^ 
conrt.     If  these  are  determined  in  favor  of  the  plaiot- 
iff,  and  his  right  to  an  accounting  be  thereby  estab- 
lished, he  may  then  move,  on  the  report,  for  another 
order,  confirming  the  report,  and  referring  the  cai»e 
(nsnally  to  the  same  referee),  to  take  and  state  the 
account  between  the  parties"  (2  Van  Santv.  Sq.Pr- 
194 ;  Palmer  v.  Palmer,  13  Bow.   Pr.  365).    la  this 
case  an  action  for  an  accounting  was  referred  to  ft 
referee  to  hear  and  determine.    The  court  says :  "Th6 
referee  had  here,  united  in  him,  the  powers  of  the 
court  with  that  of  master,  as  formerly  exercised.   H6 
might  have  made,  and  I  think  it  would  be  the  better 
practice,  in  such  cases,  for  him  to  make  a  separate 
report,  declaring  the  existence  of  the  partnership  and 
the  liability  to  account,  wlich  report  might  be  con- 
firmed upon  special  application  to  the  court,  soas  ^ 
jillow  an  ai^peal,  and  get  the  decision  of  the  conrt  ^ 
that  point  before  the  account  is  taken." 

II.  The  referee,  in  this  case,  stood  in  the  place  ^' 
the  court  at  special  term,  and  he  has  tried  the  iss<»^ 
and  has  reported  thereon.  It  is  now  sought  that  fc'^® 
decision  of  the  referee  be  made  the  judgment  of  i>^* 
court  that  appointed  him,  and  the  present  motion  ^ 
made  to  effect  this,  and  therefore  it  is  proper. 

III.  That  this  practice  was  contemplated  by 
Throop  is  shown  by  the  peculiar  wording  of  sectfi-^^ 
994  of  the  Code  of  Civil  Procedure. 

IV.  Unless  this    practice  is  correct,  a  sncoesa.::^^ 
party  can  in  no  way  limit  the  time  in^which  a  defea^^^ 
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party  mast  except  and  appeal  ;  for  sectiou  994  says, 

exceptions  to  a  rnling,  &€.,  ^'  mnst  be  so  taken  at  any 

time  before  tbe  expiration  of  ten  days  after  service 

xxpon  the  attorney  of  the  exceptant,  of  a  copy  of  the 

decision  of  the  court,  or  of  the  referee,  and  a  written 

notice  of  the  entry  of  judgment  thereupon." 

V,  The  clerk  cannot  "  enter  judgment"  on  this  inter- 
locutory decision  of  the  referee,  therefore  the  plaintiff 
is  obliged  to  apply  to  the  court. 

VL  The  case  was  summed  up,  and  the  question  as 
^  to  whether  tbe  defendant  should  account  was  the  only 
question  argued  and  submitted  to  the  referee,  and  by 
BO  doing  the  attorney  for  the  defendant  Russell  vir- 
tually ratified  and  confirmed  the  practice  now  resorted 
ta 

VII.  In  the  case  of  Wiggins  v.  Gans  (4  Sandf.  646), 
it  was  decided  that  the  defendant  in  such  a  case 
«8  might  be  examined  upon  interrogatories.  In 
ftat  case.  Mason,  J.  (with  the  concurrence  of 
DuER  and  Campbell,  JJ.),  held,  that  the  rules  and 
practice  of  the  courts  on  the  subject  of  accounting,  ex- 
iting at  the  time  of  the  adoption  of  the  code,  are  still 
w  force.  Accordingly,  it  was  held  that  a  defendant  who 
^8  ordered  to  account  was  bound  to  bring  before  the 
wferee  a  sworn  account,  including  both  debits  and 
^its,  in  the  manner  prescribed  in  rule  107  of  the 
late  court  of  chancery,  and  to  submit  to  such  examina- 
tion as  was  allowed  by  that  rule,  namely,  on  interroga- 
tions. The  attention  of  this  court  is  directed  particu- 
larly to  this  case,  in  4  SaTvdf.  646  (Brevoort  i).  Warner, 
8fiwo.Pr.321). 

0K6er<  0.  Hulse^  for  defendant  Russell,  opposed. — 
The  defendant  desires  to  object  to  the  entry  of  any 
Judgment,  unless  it  be  for  the  defendant ;  and  alleges 
^  a  reason  that  the  referee  erred  in  his  twelfth  and  fif- 
^thftudings  of  fact,  in  that  it  is  against  and  without 
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evidence  to  sastain  such  findings,  or  either  of  them 
and  also  to  his  second  conclnsion  of  law.  Section  M 
of  the  Code  of  Civil  Procedure  provides  when  eroep 
tions  to  rulings  of  the  referee  during  the  trial  of  th 
cause  may  be  taken.  Section  993  provides  that  a  f^ 
fusal  to  find,  when  requested,  upon  a  question  of  bet; 
or  a  finding  witliout  any  evidence  tending  to  sastain  it| 
is  a  ruling  upon  a  question  of  law.  Section  994  pA>> 
vides  when  and  how  exceptions  are  to  be  takea. 
Section  996  provides  that  the  exceptions,  taken  as 
prescribed  in  last  four  sections,  can  be  reviewed  only 
on  appeal,  except  in  a  case  where  it  is  expresdj 
pi-escribed  by  law  that  a  motion  for  a  new  trial  mayta 
made  thereupon.  Section  997  provides  when  cass 
necessary.  Section  998  provides  when  case  not  neces- 
sary. Section  KXK)  provides  for  exceptions  taken  npoa 
jury  trial  being  heard  at  general  term  in  tbe 
first  instance.  Section  1001  provides  when  a  re- 
port. .  .  .  directs  an  interlocutory  judgment  tobe 
entei-ed ;  and  further  pro(*eedings  must  be  taken  befort 
the  court,  judge,  or  referee,  before  a  final  judgment 
can  be  entered.  Motion  for  new  trial  may  be  made  at 
general  term  after  the  entry  of  the  interlocutory  judg- 
ment, and  before  the  conimencement  of  the  hearing 
directed  therein.  Section  1002  provides:  "In  a  case 
not  specified  in  the  last  three  sections,  a  motion  for* 
new  trial  must  in  the  first  instance  be  heard  and  de- 
cided at  the  special  term.  But  when  the  motion  i* 
founded  upon  an  allegation  of  error  in  a  finding  (^ 
fact  or  ruling  upon  the  law  made  by  a  judge  upon  thfl 
trial,  it  cannot   be  heard  at  a  special  term  held  W 

another  judge And  a  trial  by  a  refer* 

cannot  be  reviewed  by  a  motion  for  a  new  trUil 
founded  upon  such  an  allegation,  except  in  a  case  Bp* 
cified  in  the  last  section."  In  the  case  before  the  coat' 
the  proposition  is  to  enter  an  interlocutory  judgme^ 
Sections  1001  and  1002  give  us  the  right  to  move  'i 
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ew  trial  before  the  special  term  upon  oar  allegation 
error.  If  the  court  shall  be  of  opinion  that  soch 
)tion  or  hearing  cannot  be  had  without  regular  notice 
motion  given,  it  is  then  respectfully  asked  that  this 
^plication  may  be  adjourned  for  ten  days  (unless 
laintiff  will  take  shorter  notice),  to  enable  the  de- 
endant  to  make  such  motion  upon  regular  notice.  The 
)bject  and  reasonableness  of  this  request  will  api^ear 
vhen  it  is  stated  that  to  make  a  case  would  necessitate 
I  vast  amount  of  labor,  and  when  prepared  would  make 
&  printed  case  of  400  pages,  or  nearly,  at  considerable 
expense.  This  action  is  for  an  accounting  for  all  busi- 
ness between  plaintiff  and  defendant  from  1859,  and 
Ae  report  is  in  favor  of  defendant  upon  all  the  issues 
ooept  as  to  an  accounting  for  an  alleged  small  branch 
of  the  business  from  about  January,  1873,  to  November, 
1877,  and  upon  which  we  say  the  referee  erred  in  his 
finding.  The  defendant  claims,  and  hopes  to  satisfy 
the  court,  that  the  report  should  have  been  wholly  in 
l»Wof  the  defendant.  In  which  case  it  is  submitted, 
*«the  question  will  not  interfere  with  the  remaining 
Pwtof  the  report,  this  court  may  order  judgment  for 
^  defendant.  And  lastly,  the  defendant  desires  to 
Iw  heard  upon  the  settlement  of  the  order  or  judgment, 
l^ore  signed  or  directed  to  be  rendered,  as  to  its  form, 
rhere  are  other  grounds  which  we  shall  urge  upon  the 
"lotion  besides  those  already  suggested.  We  add  some 
^Whoritiee  to  show  that  the  motion  for  a  new  trial  may 
l^tnade  at  special  term.  Tracy  v.  Altmeyer  (46  N.  Y, 
'98),Geovee,  J.  1  "  The  appeal  from  the  order  presents 
4^tion8  of  greater  difficnlty.  This  order  cannot  be 
'^▼iewed  upon  the  merits  by  this  court.  It  may  be  so 
'^wed  by  the  general  term  {CodCy  %  349).  The  order 
^«iwd  a  motion  of  the  defendant  for  a  new  trial,  upon 
^^  ground  of  surprise  and  newly-discovered  evidence, 
ftoin  the  opinion  of  the  judge  at  special  term,  it  ap- 
peixs  diat  the  motion  was  denied  solely   upon    the 
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ground  that  it  could  not  be  made  after  the  entr 

judgment It  follows  that  the  special  t 

erred  in  refusing  to  entertain  the  motion  and  pass  n 
the  merits,  ux)on  the  ground  that  judgment  had  b 
entered.  The  question  is  therefore  presented  whet 
a  motion  can  be  made  at  special  term  for  a  new  tr 
upon  the  ground  that  the  verdict  is  against  the  weij 
of  evidence,  or  surprise,  or  newly-discovered  evideD 
or  the  misconduct  of  the  jury,  or  other  ground,  al 
the  entry  of  judgment  upon  the  verdict.  There  is  < 
viously  no  distinction  between  this  class  of  cases, 
it  can  be  so  made  in  one,  it  can  in  all.  Under  I 
former  system  of  practice,  it  was  settled  that  all  sc 
motions  could  be  made  only  before  judgment."  Chui 
V.  Kidd  (3  Hun,  254) :  In  this  case  it  was  held  that  1 
motion  for  a  new  trial  should  precede  the  referei 
ordered  by  the  interlocutory  decree.  Folger  v.  Pitzhn 
(41  i\^.  Y.  228) :  Action  for  the  value  of  wool  destroy 
by  fire.  Verdict  rendered  for  plaintiff.  On  appeal  1 
judgment  was  affirmed  by  the  general  term.  Att 
same  term,  the  general  term  of  its  own  motion  grant 
a  stay,  and  gave  the  defendant  leave  to  apply  at  sped 
term  for  a  new  trial.  The  application  was  made  a 
was  granted  at  special  term,  was  afterwards  affirmed 
the  general  terra,  and  finally  by  the  court  of  appea 
Plaintiffs  appeal  from  the  order  of  special  term  (wW 
granted  a  new  trial)  was  dismissed,  and  judgment  1 
solute  (upon  stipulation)  was  rendered  for  the  defei 
ant.  Morrison  v.  New  York  &  New  Haven  R,  R  ( 
(32  Barb.  568),  Allen,  J.  :  '*To  present  a  question 
fact  upon  the  evidence,  or  the  right  of  the  nnsuccess: 
party  to  a  new  trial,  for  the  reason  that  the  verdicl 
against  evidence,  or  upon  the  ground  of  surprise 
newly-discovered  evidence  or  the  like,  a  motion  mi 
be  made  at  special  term ;  and  &om  the  order  ma 
upon  such  motion,  an  appeal  may  be  taken  to  t 
General  Term.''    Clark  v.  Ward  (4  Ihierj  306),  B 
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,  J. :  "  This  result  renders  it  unnecessary  to  act 
.he  motion  for  a  new  trial,  made  on  the  ground 
7ly-discovered  evidence.  Such  a  motion  can 
[j  be  made  only  at  special  term.  If  made  there, 
»nied,  an  appeal  from  the  order  denying  a  new 
ill  entitle  the  appellant  to  be  heard  on  the  appeal 
^ral  term  on  aU  the  papers  on  which  this  motion 
cided  at  the  special  term."  Devoe  v.  Nutter  (1 
13) :  Two  actions  between  same  parties  (one  in 
m  pleas,  one  in  supreme  court,  referred  to  same 
»).  The  referee  filed  his  report  and  ordered 
ent  for  plaintiff.  The  defendant  applied  at 
term  to  have  the  report  set  aside,  on  the  ground 
i  had  been  misled  by  an  order  of  the  referee,  and 
lerefore  failed  to  introduce  certain  proofs  to  re- 
plaintiff's  demand.  The  motion  was  denied, 
appeal  to  the  general  term,  heldy  that  the  denial 
ror ;  the  order  of  special  term  was  reversed  ;  and 
sr  made  vacating  the  report  so  far  as  it  related 
amount  of  recovery,  and  directing  the  referee  to 
1  to  try  and  determine  the  question  as  to  the 
t  the  plaintiff  is  entitled  to  recover  (Shuart  v. 
,  7  Saw.  Pr.  261).  Macpherson  v.  Bonner  (40 
CI.  [/.  AS.]  449),  Van  Vobst,  J.  :  "  To  be  effec- 
motion  simply  to  set  aside  the  report  of  a  referee 
.  be  made  before  judgment  is  finally  entered  ;  if 
sfol,  it  would  prevent  a  judgment.  It  would 
B  to  set  aside  the  report  and  let  the  judgment 

ESDMAir,  J. — The  referee  to  whom  it  was 
A  to  hear  and  determine  the  issues,  reported 
n  favor  of  plaintiff's  right  to  an  accounting  with- 
tain  limits,  but  did  not  take  and  state  the  account 
«n  the  ;>arties.  This  course  was  adopted  in  order 
ffitate  a  review  of  his  decision  before  putting  the 
BS  to  the  expense  of  a  long  accounting,  and  the 
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plaintiff  now  applies  for  an  interlocutory  judgment,  n  ^ 
conformity  with  the  report.  This  practice  has  pra-  r 
vailed  before  the  New  Code  (2  Van  SaiUvoard^s  Bfk 
194, 195),  and  I  cannot  find  that  the  latter  has  abrogated 
it. 

Upon  the  present  application   I  cannot  conaidflr  ] 
allegations  of  error,  nor  review  the  merits,  for  the  en* 
dence  is  not  before  me ;  and  there  being  no  allegation  of; 
irregularity,   surprise    or  newly-discovered  evidenoe^ 
an  interlocutory  judgment   should  be  entered  as  of 
course,  in  conformity  with  the  report. 

Defendant's  right  of  review  may  then  be  ezerdfle^ : 
either,  under  section  1,001  of  the  New  Code,  by  motki 
for  a  new  trial  to  the  general  term,  or  under  sectioi 
1,349,  by  appeal  to  the  general  term  from  the  inter  ^ 
locutory  judgment. 

U  the  defendant  simply  claims  that  the  findings  of  .< 
fact  do  not  support  the  conclusions  of  law,  he  maji  i 
within  ten  days  after  service  of  a  copy  of  the  dedakM  i 
or  report  of  the  referee  and  notice  of  the  entry  of  the  . 
interlocutory  judgment  thereon,  file  exceptions  to  die 
conclusions  of  law,  and  rely  solely  upon  them. 

It  on  the  other  hand,  he  claims  that  there  is  no  eft- 
dence  to  sustain  the  findings  of  fact,  or  that  the  referee 
refused  to  find  facts  which  he  should  have  found,  lad 
desires  a  review  of  the  questions  of  law  arising  apoi 
such  findings  or  refusals  to  find  (for  such  questiiiae 
constitute  questions  of  law  under  section  093),  or  if 
he  desires  a  full  review  upon  the  law  and  the  fsdei 
under  section  1,349,  he  must  make,  serve  and  print  a 
full  case  containing  the  appropriate  exceptions,  tpgetlMC  j 
with  the  evidence.  ] 

But  whichever  mode  of  review  he  may  resort  to^  1» 
must  go  to  the  general  term,  for  the  remedy  by  motioi 
for  a  new  trial  on  the  judge's  minutes,  or  by  a  aimilsr 
motion  to  the  special  term  on  a  case,  applies  only  to 
trials  by  jury,  while  section  1,002  expressly  provides 
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At  a  trial  by  a  referee  cannot  be  reviewed  by  a  motion 
ir  a  new  trial,  founded  upon  an  allegation  of  error  in 
finding  of  &ctor  ruling  upon  the  law,  except  in  a 
SBe  specified  in  section  1,001. 

As  to  the  mode  in  which  the  interlocutory  judgment 
dionld  direct  the  accounting  to  proceed,  it  must  be 
lonsidered  that  an  accounting  before  a  master  in  chan- 
bstj  was  regulated  by  the  rules  of  that  court,  the 
HTth  of  which  provided  that  ^^all  parties  accounting 
before  a  master  shall  bring  in  their  accounts  in  the 
km  of  debtor  and  creditor ;  and  any  of  the  other  par- 
Uea,  who  shall  not  be  satisfied  with  the  accounts  so 
boQght  in,  shall  be  at  liberty  to  examine  the  account- 
bg  party  upon  interrogatories,  as  the  master  shall 
ffinct." 

In  Wiggins  v.  Gans,  decided  in  1851  in  the  sui)erior 
Mirt,  with  the  concurrence  of  three  judges,  it  was 
kid  that  the  rules  and  practice  of  the  court  of  chan- 
bny,  on  the  subject  of  accounting,  existing  at  the  time 
Erf  the  adoption  of  the  Oode,  are  not  inconsistent  with 
fenj  provision  of  the  Code,  and  that  consequently,  by 
leetioa  469,  they  are  continued  in  force.  The  defend- 
int,  in  that  case,  was  thereupon  ordered  to  biing  in  an 
accoant  like  that  prescribed  by  the  said  107th  rule, 
inly  verified  as  prescribed  by  the  chancellor,  and  file  it 
•ifli  the  referee  within  ten  days,  in  default  of  which 
tte  plaintiff  might  apply  for  an  attachment. 

Since  that  time  the  same  rule  has  been  recognized 
by  the  supreme  court  in  Palmer  v.  Palmer  (13  How. 
fr.  364),  and  Ketchum  v.  Clark  (22  Barb.  319),  and  I 
sumot  find  that  any  change  has  been  effected  by  the 
lew  Code. 

The  conclusion  is,  therefore,  that  although  the  for- 
lal  mode  of  proceeding  under  the  chancery  rules  must 
9t  necessarily  be  pursued,  the  plaintiff,  nevertheless, 
IS  the  right,  if  he  demands  it,  to  the  formal  bringing 
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in  of  the  account  in  the  form  of  debit  and  credit^ 
prescribed  by  the  rule,  and  duly  verified  by  affidai 
as  stated  in  Story  v.  Brown  (4  Paige,  112)  and  Bei 
V.  Le  Roy  (1  Id.  122),  and  to  the  examination  of 
defendant  upon  interrogatories. 

The  motion  for  interlocutory  judgment  mnst 
granted,  as  prayed  for. 


Tho  interlocutory  judgment  was  accordingly  settled  and  eatenl] 
as  follows : 

On  reading  and  filing  the  report  of,  &c.,  bearing  date,  &c.,  and] 
on,  &c.,  to  whom  it  was  referred  to  hear  and  determine  the  issues 
this  action,  and  it  appearing  to  the  court  that  an  accounting  of 
printing  or  type-setting  of  TIis  Church  Journal  newspaper  meni 
in  the  complaint,  from,  on  or  about,  &c.,  to  and  until,  Jbc,  is 
sory  before  final  judgment  can  be  entered  in  this  action:  Now 
motion,  &c.,  for  the  plaintiff,  it  is  adjudged  and  decreed — 

That  it  be  referred  to,  &c.,  as  referee,  to  take  and  state  an 
of  all  dealings  and  transactions  between  said  defendant,  Heniy 
sell,  and  the  said  The  Church  Journal  newspaper,  or  the  printen 
proprietors  thereof,  with  respect  to  the  printing  or  type-setting  of  i 
newspaper,  and  with  respect  to  any  and  all  profits  arising  thei 
from,  &c.,  to  and  until,  &c. ;  and  for  the  better  taking  and  stating 
such  account  that  the  defendant,  Henry  Russell,  produce  and  file,  wil 
the  said  referee,  within  twenty  days  after  the  service  of  this  jadj 
on  him,  an  account  of  all  the  said  business  transacted  by  him  in 
about  T?iti  Church  Journal  newspaper,  from,  &c.«  to,  &c.,  said 
to  be  stated  by  items  in  the  form  of  debtor  and  creditor  columni^ 
that  plain  till  be  at  liberty  to  surcharge  and  falsify  said  acconnt^  m 
be  exhibited  by  said  defendant,  and  to  that  end  may  ci 
said  defendant  as  to  said  account,  or  any  item  thereof, 
before  said  referee,  or  on  written  interrogatories,  to  be  filed  with 
referee,  and  served  on  defendant's  attorney  within  twenty  days 
said  account  is  filed,  and  the  sworn  answers  thereto  to  be  filed 
the  referee  within  twenty  days  after  the  interrogatories  are  filed; 
for  the  purposes  of  the  oral  examination,  hereinbefore  prorided  UkJ^ 
the  defendant  Russell  shall  attend  before  said  referee,  at  such 
and  places  as  said  referee  shall  from  time  to  time  appoint,  and 
said  plaintiff  and  the  said  defendant  Russell  are  to  produce  before 
said  referee,  upon  oath,  all  books,  accounts,  deeds,  papers,  oonti 
vouchers  and  writing  in  their  custody  or  under  their  control,  relatii 
thereto;  and  said  referee,  in  taking  such  account,  is  to  make  all  }i 


ABBOTTS    NEW   CASES.  149 

Matter  of  Hall. 

iDowances  to  the  partiefl  as  between  themselves;  and  what,  on  balance 

>(  the  said  accoant,  shall  appear  to  be  due  from  either  party  to  the 

ia  to  be  paid  as  the  said  referee  shall  direct ;  and  the  said  rcf- 

iB  at  liberty  to  state  and  report  any  special  circumstances,  as  well 

^  Ida  reasons  for  allowing  or  disallowing  any  allowance  which  may 

te  clumed. 

And  it  is  further  ordered  that  the  question  of  costs,  as  well  as  all 
»r  questions,  are  reserved  until  the  coming  in  of  the  report  and 
kcsring,  for  further  directions. 


MATTER  OP  HALL, 
New  Tark  Surrogate's  Court;  September y  1879. 

AcoouBTiNo. — Spbcificationb. — ^Examination  of  Pabtt. 

On  an  socoonting,  the  objections  or  exceptions  of  a  contestant  of  the 

aooouat  may  be  in  the  most  general  form,  unless  it  is  apparent  that 
"    the  items  are  in  the  knowledge  of  the  contestant. 
Objections  which  assume  the  objector^s  knowledge  of  the  inaccuracy  of 

tiie  items,  may  be  required  to  be  made  more  specific. 
Wbeierer  a  party,  proposing  to  contest  an  account,  desires  to  exam- 

faie  the  aoooanting  party  in  order  to  enable  him  to  frame  his  objec- 

turns  to  the  account,  it  is  his  right  to  do  so.* 
The  surrogate,  or  in  the  county  of  New  York,  a  referee  appointed  by 

hhn,  nnder  the  act  of  1870,  will  take  the  examination  of  an  account- 

iag  guardian  for  this  purpose. 

Charles  M.  Hall,  gnardian  of  Margaret  Boyd,  an  in- 
fuit,  filed  his  accoant ;  and  objections  thereto  were  also 
ffied. 

W.  W.  NartArupj  for  the  gnardian,  moved  to  make 
eertain  of  the  objections  more  definite  and  certain,  or 
to  strike  them  ont  as  too  indefinite. 

I  CaIiYIK,  Snrrogate.  — Bedfield,  in  his  Law  and  Prac- 
tioe  in  Surrogates'  Conrts,  at  page  388,  states  that  ^^  the 
pvactioe  geneially  prevails  of  i)ermitting  objections  to 
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be  Stated  in  the  most  general  langnage,"  wl 
appears  that  the  transactions  embraced  in  the 
are  not  within  the  personal  knowledge  of  the 
ant.     There  seems  to  be  an  obvious  propriety  in 
a  practice — bnt  wherever  it  is  apparent  that  the  ' 
of  account  are  n-ithin  the  knowledge  of  the 
the  objections  should  be  so  specified  as  to  call 
to  the  particular  items  questioned. 

In  this  case,  so  far  as  the  sixth  objection  is 
cerned,  it  is  probable  that  the  objector  has  no  _ 
acqnaintance  with  the  transactions  songht  to  be 
tested,  but  that  they  are  peculiarly  within  the 
edge  of  the  accounting  party,  and,  as  to  that 
[  think  it  sufficient. 

The  third  and  fifth  objections  would  appear 
based  upon  the  items  contained  in  the  acconnt, 
assumed  knowledge  of  their  inaccuracy,  and 
purposes  of  a  contest  before  an  anditor,  these 
tions  should  be  made  specific. 

Wherever  a  party  proposing  to  contest  an 
desires  to  examine  the  accounting  party  in 
enable  him  to  frame  his  objections  to  the  acoonst, 
undoubtedly  his  right  to  do  so  ;  and  while  do 
would  be  appointed  in  the  absence  of  objectioM^- 
the  surrogate,  or  a  referee  appointed  by  him 
act  of  1870,  would  take  the  examination  of  the 
ing  party  (see  3  B.  S.  6  ed.  100,  §  67). 

The  matter  may  be  referred  lo  Menzo 
Esq.,  auditor,  under  all  the  objections  bat  the 
and  fifth,  and  under  them  in  case  they  are  made 
definite  and  certain,   bnt  if  not  as  to  them,  1 
appointed  referee  for  the  purpose  of  taking  the 
ination  of  the  guardian  reapecting  his  oceonjit. 
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MoGOLL  V.  THE  WESTERN  UNION  TELEGRAPH 

CO. 

jy.    T.   Superior  Court;   General  Term^  Ifovember^ 

1878. 

TELEeRAPH  CoiCFANIEa. — ^MlSCARRIAOB  OF  ME88A0B8. 

A  telegraph  company  is  hot  liable  for  a  special  and  contingent  loss 
caused  by  delay  in  delivering  a  message,  when  no  notice  or  in- 
formation of  any  fact  is  given  it  or  contained  in  the  message  itself, 
indicating  its  importance,  or  that  special  damages  will  result  from 
any  neglect. 

Api)eal  by  defendant  from  a  verdict  directed  by  the 
€X>iirt,  subject  to  the  opinion  of  the  court  at  general 
term. 

The  action  was  brought  by  Duncan  McColl  against 

.the  Western  Union  Telegraph  Company,   to  recover 

certain  commissions,  which  the  plaintiff  claimed  he 

would  have  earned  had  the  charters  of  vessels  been 

concluded,  which  were  lost  from  the  defendant's  failure 

in  due  time  to  deliver  a  telegraphic  message. 

In  April,  1872,  the  plaintiff  was  a  commission  and 
sUpping  merchant  and  broker  at  the  city  of  New  York. 
James  W.  Carmichael  &  Co.,  at  New  Glasgow,  N.  S., 
^  advised  him  that  their  two  vessels,  the  Valkyr ia 
*nd  OtherCj  were  seeking  charters  at  Montreal  to  carry 
lumber  thence  to  Montevideo  or  Buenos  Ayres.    The 
plaintiff  communicated  with  his  agents  at  Montreal, 
Wid  on  April  15,  1872,  obtained  from  them  offers  for 
tie  charter  of  their  vessels,  which  he  thought  James 
W.  Carmichael  &  Co.  would  accept,  and  on  that  day 
Ib  dispatched  a  message  to  James  W.  Carmichael  & 
^'j  as  follows: — *'Can  close   YaUcyria  and  Other e 
^enty-two  twenty  net.     Montreal,  answer  immedi- 
ately."   At  the  same  time  plaintiff  i)aid  defendant  the 
^t  of  transmission— 12.05. 
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The  telegram  was  sent  to  Boston,  on  its  way  to  New 
Glasgow,   bat  was  not  sent  forward  beyond  Bostoo. 
The  plaintiff  did  not  hear  anything  of  it  until  April  3B, 
1872,  when  letters  referring  to  it  had  been  sent  bj 
plaintiff  to  James  W.  Carmichael  &  Co.,  and  theff 
replies  received  by  him.     The  telegram  was  not  delif-  - 
ered  at  New  Glasgow  nntil  the  last  mentioned  day.  It 
was  then  of  no  use.    One  of  the  ships  had  meaowhile 
been  chartered,  and  the  charters  to  which  it  refend 
could  no  longer  be  obtained,  and  could  not  have  hM 
obtained  after  April  19,  a  date  about  half  way  betweei 
the  time  of  dispatching  the  message  and  the  time  of  its 
delivery. 

Had  the  telegram  gone  forward  in  usual  and  oidi-  j 
nary  course,  the  charters  would  have  been  accepted  and 
concluded,   and  thereupon  the  plaintiff  would  have 
earned,  as  his  commissions  for  negotiating  the  sam^i 
the  sum  for  which,  with  interest,  the  verdict  heieil^ 
after  mentioned  was  directed. 

At  the  trial,  a  verdict  for  $1,680.30  was  directed  f<^ 
the  plaintiff,  and  the  exceptions  taken  by  the  3^^ 
fendant  at  the  trial  were  directed  to  be  heard  in  tl'^ 
first  instance  at  the  general  term. 


Oeorge  W.  Soren^  fdr  defendant,  appellant.—' 
verdict  for  plaintiff  cannot  be  sustained,  because  t 
damages  awarded  to  him  were  not  within  the  conter^ 
plation  of  the  defendant  when  it  made  the  contnu^ 
(Griffin  V.  Colver,  16  N.  T.  491 ;  Baldwin  v.  Unit^ 
States  Tel.  Co.,  45  N.  T.  744,  and  cases  cited ;  Lant--' 
berger  v.  Tel.  Co.,  32  Barb.  530 ;  British  Columbia  ^ 
M.  Co.  V.  Nettleship,  3  L.  JR.  C.  P.  499 ;  Home  ^ 
Midland  Rw.  Co.,  7  Id.  590 ;  8  Id.  131 ;  Cory  v.  Thain< 
Iron  Co.,  3  L.  H.  Q.  B.  190 ;  Hobbs  «.  London 
Co.,  10  Id.  Ill ;  11  Eng.  R.  181 ;  Elbinger,  &a, 
Armstrong,  11  Id.  127 ;  Simpson  v.  London  &  NortE:^ 
Western  Rw.  Co.,  16  Id.  330;   Candee  «.  Wester*" 
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\Jmon  Tel.  Co.,  34  Wise.  471 ;  17  Am.  R.  452 ;  Sanders 
%.  Stuart,  17  Eng.  H.  268 ;  Bryant  v.  American  Tel.  Co., 
I  Daly,  676 ;  Leonard  v.  Telegraph  Co.,  41  iT.  Y.  544). 
The  rule  which  requires  damages  recoverable  to  have 
teen  within  the  actual  contemplation  of  the  parties,  is 
lobe  strictly  construed  in  favor  of  telegraph  companies, 
ntdch  are  not  voluntary  contracting  parties  (Breese 
t.  United  States  Tel.  Co.,  45  Barb.  274 ;  S.  C,  48  jy. 
r.  162;  Belger  v.  Dinsmore,  61  Id.  166;  Home  v. 
Midland  Rw.  Co.,  7  L.  JR.  C.  P.  590 ;  S.  C,  8  L.  R.  C. 
186;  Smead  v.  Poord,  1  Ml.  <fe  Bll.  616  ;  British  Colum- 
Ilia  Saw  Mill  Co.  v.  Nettleship,  3  L.  R.  C.  P.  505). 
Damage  is  derived  from  demoy  to  take  away,  and  there- 
toe  is  not  derived  from  punio,  to  punish  (Fay  v. 
Mer,  63  N.  H.  343 ;  S.  C,  16  Am.  R.  271).  The 
damages  are  too  remote,  and  depend  on  contingencies 
which  might  or  might  not  have  happened  in  such  a 
^y  as  to  have  yielded  this  commission  to  plaintiff 
(Kinghonie  v.  Montreal  Tel.  Co.,  Allen  Cas.  14).* 

Thanuis  D.  SdU,  for  plaintiff,  respondent. 

By  THE  Court. — Curtis,  Ch.  J.f— The  defendant 
^'^  that  the  verdict  for  the  plaintiff  cannot  be  sus- 
^^ed,  because  the  damages  awarded  him  were  not 
^Uiin  the  contemplation  of  the  defendant  when  he 
^^^^  the  contract,  and  that  this  case  is  governed  by 
^hat  was  held  in  Baldwin  v.  United  States  Tel.  Co.,  46 
^.  T.  744. 

In  the  present  case,  the  text  of  the  message  which 
^e  defendant  &iled  to  transmit  until  after  a  delay  of 
^eral  days,  indicates  upon  its  face  no  occasion  for 
special  care,  or  the  involving  of  the  chartering  of  the 
vessels.  There  was  no  notice  or  information  of  any 
^t  given  to  the  defendant  or  contained  in  the  message 

*  See  note  at  end  of  case. 

t  Preseat,  Cubtis,  Ch.  J.,  Ssdowick  and  Fbbedman,  J  J. 
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itself,  indicating  its  importance,  or  that  spc 
ages  wonld  result  from  any  neglect.  Howev 
ly  the  plaintiff  may  have  felt  assured,  ac 
broker  in  the  matter,  that  the  offer  telegrapt 
principals  wonld  be  accepted,  and  that  he  v 
bis  five  per  cent,  commissions,  yet  there  is  n 
the  case  that  places  these  contingencies,  in  tl 
uncertain  and  remote,  within  the  contemplati 
defendant.  It  is  true  the  plaintiff's  princip 
have  accepted  the  offer  and  paid  the  plaintiff 
missions,  and  their  evidence  is  that  they  w< 
accepted  it,  if  it  had  not  been  delayed  by  th 
of  the  defendant  in  failing  to  forward  it  imn 
The  claim  of  the  plaintiff  is  for  a  special  an 
gent  loss,  and  not  for  such  a  loss  as  was  th 
and  necessary  consequence  of  the  defendantV 
or  such  as,  from  the  surrounding  circumstanc 
even  be  inferred  by  the  defendant. 

The  decision  in  Baldwin  v.  United  States 
(45  JV.  Y.  744),  that  where  a  special  purpose  is 
by  one  party  and  is  unknown  to  the  other,  and 
appear  by  the  message  itself,  that  in  the  assei 
damages  sach  special  purpose  cannot  be  ta 
consideration,  but  that  the  damages  must  be  1 
those  resulting  from  the  ordinary  and  obvi 
pose  of  the  contract,  governs  the  case  under 
ation. 

There  should  be  a  new  trial,  unless  the  pis 
duces  his  verdict  to  $2.05,  the  sum  paid  def< 
transmit  the  message,  with  interest  from  April 

Both  the  other  judges  concurred. 
There  was  no  appeal. 

Note  on  Measure  of  Damages  in  Tblbgraph  C 

The  following  abstracts  of  decisions,  pertinent  to  the 
ticularly  of  the  measure  of  damages  ^hich  may  be  propo 
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^iOim  the  mle  relating  to  contemplationf  &c.,  where  the  nature,  and 
ttipecially  the  extent  of  the  loss  which  maj  result  from  breach  of  the 
ttkntnct,  even  in  cases  of  negligence,  are  not  disclosed,  either  by  the 
tiztof  the  message,  or  by  information  apart  from  that, — was  sub- 
letted by  defendant's  counsel  as  part  of  his  brief. 

Shieldit.  Washington  Tel.  Co.  (La.,  1852),  AUen  Tel  Cos,  6. 

Memgewas,  **Oats,  fifty-six;  bran,  one  ten;  com,  seventy-three; 
hay,  twenty-five ;"  delivered — oats,  sixty-six. 

No  explanation  of  the  meaning  of  the  message  was  made  to  the 
compuj. 

BMy  that  the  measure  of  damages  was  the  price  paid  for  send- 
ing it 

BiKJEAHAH,  J. — ''The  person  who  sent  the  dispatch  made  no  ex- 
phottioQ  to  the  operator,  and  without  explanation  bow  could  the 
-  operator  know  whether  the  numbers  referred  to  dollars  and  cents,  or 
to  boahels  and  bales,  ...  or  whether  the  dispatch  conveyed  an 
.  order  to  purchase,  or  an  account  of  sales.  And  if  he  were  bound  to 
infer  the  former,  what  information  did  the  dispatch  convey  to  his 
iniod  of  the  extent  of  the  order.  ....  The  telegraph  company 
had  DO  means  of  knowing  the  extent  of  the  responsibility  which  ought 
to  be  involved  in  the  correct  transmission." 

^t.  Montreal  Tel.  Co.  (Canada,  1857),  AUen  Tel  Cas.  61. 

I  ^)  at  Detroit)  had  chartered  his  vessel  to  carry  8,000  bushels  of 

^^  from  Detroit  to  Ogdensburgh.     He  sent  message  from  Detroit 

^  Chatham  to  B.,  asking  if  B.  could  load  his  vessel  with  8,000 

^"^  of  wheat  to  Oswego.     The  message,  as  delivered,  read  8,000 

^P^  of  8,000.     B.,  answering  affirmatively,  A.  gave  up  the  first 

^"^i  and  got  only  a  cargo  of  3,000  bushels. 

M^'^t  A.  could  recover  only  £25,  the  expense  of  sending  his  vessel 

^^  ^^etroit  to  Chatham  and  back,  as  being  the  damage  that  natur- 

*'7^^'^ed  from  the  breach  of  defendant's  duty  or  contract,  or  which 

^^^  have  been  reasonably  in  contemplation  of  the  parties  at  the 

-,/rp^ABDfl,  J. — .     .     .     **The  claim  for  freight,  either  as  to  the 

J/^  Cither)  bushels  which  A.  expected  to  get,  or  as  to  the  com,  the 

^^^<5t  to  carry  which  he  gave  up  in  consequence  of  the  reply  to  his 

^jT^^^e,    .    .     .    we  do  not  think  he  is  entitled  to  recover.     .     .     . 

,      ''^^  damage  he  sustained  was  for  giving  up  that  contract.    This 

no^  cdleged  in  the  declaration  as  special  damage,  nor  was  the  fact 

*^^H  a  contract  having  been  made  communicated  to  defendant's 

"^"^■i.^  at  the  time  the  message  was  sent.     So  that  it  cannot  be  said 

^*^^^*«  damages  in  relation  to  it  were  in  the  contemplation  of  both 

^^'^^^A  at  the  time.      The  damages  should  stand  as  assessed,  at  £25.'' 
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Stevenson  t.  Montreal  Tel.  Co.  (Canada,  1858),  Allen  Tel.  Cob,  71. 

A.  sent  to  his  agent,  B.,  this  message:  '*Am  disposed  to  realixe; 
sell  1,500  barrels. '^  Nothing  was  said  on  delivering  the  message  to 
the  defendant  as  to  the  importance,  nor,  so  far  as  appears,  as  to  tlM 
meaning  of  the  message. 

BuuNS,  J. — After  laying  down  the  general  rule  as  to  contempla- 
tion, &€.,  said,  upon  the  point  of  damages:  ^* Trying  this  case  by  the 
rule,  how  is  it  possible  for  any  one  to  say  that  in  the  contract  to  tnuu- 
mit  the  message,  either  the  rise  or  fall  in  the  flour  market,  entered 
into  the  consideration  of  the  matter,  so  far  as  the  defendants  wen 
concerned  ?  It  may  have  formed  an  ingredient  with  the  plaintiff,  it 
is  true ;  but  then  he  should  have  communicated  that  information  to 
the  defendant,  so  that,  in  fact,  that  consideration  mig>ht  be  said  to  be 
fairly  imported  into  and  form  part  of  a  contract.  The  defendant 
couid  not  imply  it  from  the  words  of  the  message." 

Judgment  was  for  defendant. 

Einghorne  t.  Montreal  Tel.  Co.  (Canada,  1859),  Allen  Tel.  Cob.  98. 

A.,  at  Kingston,  sent  to  B.,  at  Oswego,  message:  *'Do  accept 
your  offer.  Ship  to-morrow  fifteen  or  twenty  hundred."  The  mes- 
sage was  to  go  on  defendant's  line  to  Ogdensburgh,  and  there  be  put 
on  another  (American)  line.     It  was  delayed  at  Ogdensburgh. 

Robinson,  Ch.  J. —  .  .  .  **What  would  the  message  have 
informed  the  man  or  boy  at  Ogdensburgh  whose  duty  it  was  to  take 
it  from  the  wire,  and  send  it  by  another  man  or  boy  to  the  American 
company  ?  Nothing  but  that  A.  had  accepted  an  offer,  he  could  not 
tell  for  what,  and  would  ship  1,500  or  2,000,  whether  of  staves,  or 
sliingles,  or  barrels  of  flour,  or  bushels  of  grain,  he  could  not  tell,  nor 
could  he  guess  what  might  be  the  occasion  for  haste,  or  the  conse- 
quence of  delay  or  neglect.  A  ])08siblo  loss  or  gain  to  the  plaintiff^ 
depending  on  the  time  when  the  message  would  arrive,  was  a  conse- 
quence which  the  defendant  could  not  appreciate,  and  cannot  be  sup- 
posed to  have  contemplated.  If  the  plaintiff  had  chosen  to  send  a 
messenger  express  from  Kingston  to  Oswego  with  his  letter,  rather 
than  avail  himself  of  the  mail,  and  had  given  him  a  few  shillings  or 
dollars  for  conveying  it,  I  do  not  think  that  the  messenger,  losing 
tliat  message  by  carelessness,  would  have  subjected  him  to  the  con- 
sequences of  a  change  in  the  market  price  of  rye,  not  even  if  the 
messenger  had  read  the  letter,  which  I  hardly  think  the  defendant 
can  reasonably  be  held  to  have  done  in  this  case,  for  the  directors  can- 
not always  bo  assembled  at  each  station,  and  they  must  necessarily 
depend  on  operators  and  carriers,  who  can  hardly  be  expected  to  be 
capable  of  appreciating,  in  their  haste,  the  possible  consequences  of 
the  imperfect  messages  brought  to  ihem  to  be  dispatched." 
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BiTRKS,  J. —  .  .  '' It  appears  to  me,  that  in  order  to  charge  the 
defendant  with  the  fluctuatioa  of  the  market,  the  parties  using  the 
telef^mph  should  inform  the  company  of  the  facts,  the  importance  of 
tbe  message  and  other  things  connected  with  it,  so  that  it  may  be 
n  on  both  sides,  what  the  nature  of  the  undertaking  or  duty  is, 
d  that  these  matters  should  be  treated  as  imported  into  and  form- 
in^^  part  of  the  contract  and  duty  of  the  defendant  in  the  transmission 
of  messagpes.** 

Plaintiff  was  nonsuited. 

I^ndsberger  «.  Magnetic  Co.,  82  Barb,  530  (1860). 
Messa^  was  '*  ^^  10,000  of  the  mail  company." 
Beld^  the  defendant  was  not  liable  for  loss  of  commission  on  a 
purcliase  which  the  sender  would  have  made,  if  the  telegram  had 
been  delivered,  or  for  a  penalty  which  he  paid  for  not  making  the 
pmt^liaae — for  such  damages  were  too  remote.  The  plaintiff  was 
allowed  to  recorer  the  price  of  the  dispatch,  and  five  days'  interest 
on  $10,000. 

HoKKET,  J. — *'  In  receiving  the  dispatch  for  transmission,  the  de- 
fendants had  no  information  whatever  in  relation  to  it,  or  the  pur- 
poses to  be  accomplished  by  it,  except  what  could  be  derived  from 
tbe  dispatch  itself.  .  .  .  What  damage  might  they  naturally 
expect  to  follow  from  the  delay  in  the  receipt  of  it  ?  Clearly  the  loss 
of  tbe  use  of  that  sum  during  the  time  that  its  receipt  was  delayed ; 
id  the  damages  for  the  loss  of  such  use  are  by  the  laws  of  New 
.  .  seven  per  cent."  Citing  Griffin  v.  Col  ver  and  Had  ley 
9.  Baxendale  in  sustaining  this  conclusion. 

Baldwin  «.  United  States  Tel.  Co.,  45  N,  F.  744  (1871). 

Aiii^KN,  J. — *'The  defendants  received  the  message  without  notice 
or  information  of  any  fact  indicating  that  extraordinary  care  or  speed 
In  Its  dispatch  or  delivery  was  important  or  expected,  or  that  extra- 
ordinary or  special  damages  would  result  from  any  neglect  or  want  of 
care  or  accuracy  in  performing  the  service.  The  message  did  not 
fxnport  that  a  sale  of  any  property,  or  any  business  transaction  hinged 
the  prompt  delivery  of  it,  or  upon  any  answer  that  might  be 


**  S*OT  all  the  purposes  for  which  the  plaintiffs  desired  the  informa- 
tiaOt  the  message  might  as  well  have  been  in  a  cipher  or  in  an  un- 
j^nown  tongue.  It  indicated  nothing  to  put  the  defendant  upon  the 
^l^rt.  or  from  which  it  could  be  inferred  that  any  special  or  peculiar 
-frould  ensue  from  a  non-delivery.  Whenever  special  or  extra- 
damages,  such  as  would  not  naturally  or  ordinarily  follow 
l^feachy    hare  been  awarded   for  the   non-performance   of    con- 
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tracts,  whether  for  the  sale  or  carriage  of  goods,  or  for  the  delir 
of  messages  by  telegraph,  it  has  been  for  the  reason  that  the  contn 
have  been  made  with  reference  to  peculiar  circumstances  knows 
both,  and  the  particular  loss  has  been  in  the  contemplation  of  botii 
the  time  of  making  the  contract,  as  a  contingency  that  might  folli 
the  non-performance.  In  other  words,  the  damages  giyen  by  way 
•ndemnity,  have  been  the  natural  and  necessary  consequences  of  ti 
breach  of  contract  in  the  minds  of  the  parties,  interpreting  the  ta 
tract  in  the  light  of  the  circumstances  under  which,  and  the  know 
edge  of  the  parties  of  the  purposes  for  which  it  was  made;  andwhi 
a  special  purpose  is  intended  by  one  party,  but  is  not  known  to  tl 
other,  such  special  purpose  will  not  be  taken  into  account  ia  ^ 
assessment  of  damages  for  the  breach.  Damages  in  such  a  case  fi 
be  limited  to  those  resulting  from  the  ordinary  and  obvious  porpc 

of  the  contract 

^'The  dispatch  not  indicating  any  purpose  other  than  that 
obtaining  such  information  as  an  owner  of  property  mig^  denre 
have  at  all  times,  and  without  reference  to  a  sale,  or  even  a  stmi 
might  ask  for  purposes  entirely  foreign  to  the  property  itself,  it 
very  evident  that  whatever  may  have  been  the  special  purpose  of  1 
plaintiffs,  the  defendant  had  no  knowledge  or  means  of  Knowledge 
it,  and  could  not  have  contemplated  either  a  loss  of  a  sale,  or  a  8 
at  an  under  value,  or  any  disposition  of  or  dealing  with  the  well 
any  other  property,  as  the  probable  or  possible  result  of  a  breacb 
its  contract.  The  loss  which  would,  naturally  and  necessarily,  res 
from  the  failure  to  deliver  a  message,  would  be  the  money  paid : 
its  transmission,  and  no  other  damages  can  be  claimed  upon  thee 
dencc  as  resulting  from  the  aUeged  breach  of  duty  by  the  defendsn 

Candeet?.  Union  Tel.  Co.,  84  Wis.  471  (1874). 

This  was  a  cipher  message,  the  words  ''Arch  Barlier,  Henry  i 
gusta,^^  being  an  order  for  the  purchase  of  two  hundred  and  fii 
shares  C.  &  N.  W.  stock. 

From  the  opinion  by  Dixon,  Ch.  J.,  it  appears  that  the  onM 
of  the  operator  to  send  forward  the  message  was  the  result  of  gx 
negligence  on  his  part.  '*  It  was  a  total  failure  to  perform  the  0 
tract,  in  excuse  for  which  no  facts  whatever  were  shown  or  offeied 
the  company." 

Upon  the  point  of  the  measure  of  damages,  the  court,  referring 
the  case  of  Iladley  t^.  Baxendale,  said  :  ''We  are  of  opinion  that 
plaintiff  is  entitled  to  recover  no  more  than  nominal  damages,  of 
specified  in  the  regulations,  the  amount  paid  for  transmitting 
message.     ...    It  cannot  be  said  or  assumed  that  any  amoun 
damages  or  any  pecuniary  loss  or  injury  will  naturally  ensue  of 
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ed,  according  to  the  nsnal  course  of  things,  from  the  failure  to 
out  a  message,  the  meaniug  and  import  of  which  are  wholly 
own  to  the  operator.  ...  He  cannot  be  supposed  to  look 
.  loch  a  message  as  one  pertaining  to  transactions  of  pecuniary 
t  and  importance,  and  in  respect  of  which  pecuniary  loss  or 
age  ml  natnraUy  arise  in  case  of  his  failure  or  omission  to  send 
It  may  be  a  mere  item  of  news,  or  some  other  communication  of 
ing  and  unimportant  character.  Ignorant  of  its  real  nature  and 
ortance,  it  cannot  be  said  to  have  been  in  his  contemplation  at 
time  of  making  the  contract,  that  any  particular  damage  or  injury 
lid  be  the  probable  result  of  a  breach  of  the  contract  on  his  part, 
itiii  case  the  message  was  in  cipher,  its  meaning  wholly  unknown 
be  operator,  and  no  explanation  given  of  its  true  character.  It  is 
!  that  the  plaintiff  testified  that  the  employee  to  whom  he  deliv- 
1  the  message,  and  the  other  persons  engaged  in  the  office,  ^  knew 
the  message  pertained  to  stock,  because  they  knew  my  business 
6 that  business';  and  it  is  true  he  likewise  testified  that  he  in- 
>ed  the  boy  in  the  office  that  it  was  a  telegram  that  required 
>tion  and  promptness  in  sending ;  but  these  facts,  however  much 
may  tend  to  show  negligence  in  the  employee  or  operator,  fail  to 
I  the  case  within  the  rule  for  the  assessment  of  damages  above 
L  Tbiej  fsil  to  show  that  it  was  made  known  at  the  office  that 
ransaction  was  one  relative  to  the  purchase  or  sale  of  stocks; 
.  they  fail  to  show  that  the  agents  of  the  company  received 
iformation  as  to  the  kind  or  quantity  of  stock  directed  to  be 
ased.  For  all  that  the  operator  knew  or  was  informed,  it  might 
been  some  communication  or  inquiry  concerning  stock,  for  the 
tanimission  of  which  no  special  damage  could  or  would  ensue. 

•  To  have  put  the  company  in  a  position  of  responsibility  for 
ifferenoe  in  the  price  of  the  stock  .  .  .  the  agent  or  operator 
e  company  at  Milwaukee  should  have  known  the  contents  or 
ing  of  the  message,  either  by  the  same  having  been  written  out 
lin  and  intelligible  words,  or  by  its  having  been  otherwise  ex- 
ed  to  him.  It  might  not,  perhaps,  have  been  necessary  to  give 
L  tnd  literal  translation ;  but  the  value  to  the  plaintiff  of  the  mes- 
,  in  a  pecuniary  sense,  if  we  may  be  permitted  so  to  speak,  or  the 
he  WIS  likely  or  liable  to  lose,  or  which  he  might,  in  the  ordinary 
EBe  of  events,  be  damaged,  in  case  the  message  was  not  accurately 
'  ipeedily  transmitted,  ought  at  least  to  have  been  communicated 
^  igent  or  operator  of  the  company.^' 

To  the  floggestion,  on  the  part  of  the  plaintiff,  that  if  the  operator 

*  lot  appised  of  the  nature  and  importance  of  the  communication, 
VMliis  baU,  and  that  the  duty  rested  upon  him  to  make  inquiry, 
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.  .  the  coort  obaerres:  **  If  we  except  the  riews  expressed  bj  SeoCI 
±  Jarnigin  ia  their  Lam  of  Telegraph*  ($166  and  note),  counsel  m 
withoc:  lathorirr  anywhere  io  support  of  this  position,  whilst  ttl 
decisions  and  utterances  which  have  come  from  the  bench  in  Domflr 
ofu  inf  liince*.  have  been  quite  clear  and  uniform  against  it." 

Dorgan  r.  Telegraph  Co..  U.  S.  Circuit  Court,  Southern  DisL  Alt' 

bauLi,  April  1S74  (I  Am,  L,  T.  B.  X.  S.  Sept  1874,  p.  407). 

In  respt^nse  to  dispatch  sent  by  plaintiff  to  A.  &  Co.,  A.  AOol 
sent  message:  '*Sold  Samuel,  basis  silver,  fob  dog  demon,  praopt 
shipment,  draw  with  documents.  Edward  Dobell.  Insore.  Tell' 
graph  drafts."  "The  meaning  of  this  dispatch  was  not  commni- 
cated  to  the  defendant  or  its  agents,  bat  the  clerk  who  lecdfedit 
was  told  it  was  important,  and  requested  to  forward  it  immediately* 

This  dispatch  translated  would  read:  '*Sold-500  bales,  bssii  aii- 
dling.  free  on  board  at  215g  cents,  freight  ^  penny;  prompt  diip- 
ment.  Draw  with  documents  on  Edward  Dobell.  Insure  agoMt 
fire.     Telegraph  drafts,"  " 

The  plaintiff  alleges  that  the  delay  in  not  delivering  the  dbpitA 
sent  by  A.  <&  Co.  to  him  tmtil  January  81,  was  the  result  of  thecflS* 
lessness  and  negligence  of  the  defendant  and  its  agents,  and  that  bi 
suffered  damage  to  an  amount  equal  to  the  difference  in  the  valoa  d 
five  hundred  bales  of  cotton  in  Mobile  on  the  80th,  and  of  the  atf* 
quantity  of  cotton  in  Mobile  on  the  31st  of  January. 

Woods,  J.,  in  his  charge  to  the  jury,  said  :  *'  The  damage  itf" 
tained  by  the  defendant  must  have  been  within  the  reasonable  ooO' 
templation  of  the  parties  at  the  time  the  contract  for  the  transnuin^ 
of  the  message  was  made.     If  the  plaintiff,  through  his  agent  in  Ne^ 
York,  at  the  time  he  left  the  message  for  transmission,  informed  tbs 
defendant's  agent  that  the  message  was  important,  and  the  diapa^ 
itself  indicated  that  it  was  a  business  message,  and  that  serio*^ 
damage  might  accrue  to  the  plaintiff  if  it  was  not  promptly  tftf*^ 
mittcd,  it  became  the  duty  of  defendant  to  use  diligence  to  pot  ^* 
upon  its  transit,  and  it  would  become  liable  for  the  damage  wh^^ 
might  be  the  result  of  negligent  delay  in  sending  the  message.    ^^ 
if  the  plaintiff's  agent  simply  said  it  was  an  important  message,  ^ 
requested  its  early  transmission,  but  the  dispatch  itself  was  so  wor^' 
that  it  did  not  in  any  way  indicate  that  the  plaintiff  might  sn^ 
damage  by  its  delay,  then  the  defendant  would  only  be  liable  ^ 
nominal  damages." 

Beaupr^  v.  Pacific  &  Atlantic  Tel.  Co.,  21  Minn.  165  (1874). 

Plaintiff  sent  this  message:  '^Dispatch  receiTed,  will  take  t^ 
hundred  extra  mess,  price  named."    The  message  was  negligent? 
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lyed..  The  message  referred  to  pork,  and  before  its  delivery  the 
:e  had.  advanced,  so  that  the  difference  on  two  hundred  barrels 
s  the  sum  of  $250,  which  were  the  damages  claimed. 
The  court  finds  as  a  fact  (p.  161),  '*  the  defendant  had  only  such 
tormation  of  the  nature  and  object  of  the  message  as  was  afforded 
f  the  message  itself." 

ToxncG,  J. — **The  message  purports  to  relate  to  some  business 

niuaction,  the  nature  of  which  is  not  disclosed     It  gives  no  intima- 

Adh  of  the  magnitude  or  importance  of  the  business  involved,  or  of 

tetmount  of  damage  that  might  result  from  a  delay  in  transmitting 

ft.   The  company  might  have  known,  from  the  tenor  of  the  message, 

ftit  it  related  to  a  purchase  of  goods,  and  was  presumably  of  some 

nhe;  but  the  message  itself,  '  will  take  200 extra  mess,  price  named,' 

voqU  hardly  have  informed  the  defendant  of  the  nature,  quantity, 

price  or  value  of  the  goods  which  the  plaintiff  offered  to  take.     Tlic 

.   teige  the  plaintiff  might  suffer  from  a  rise  in  the  market  price  of 

1^  poriE,  if  this  message  were  not  seasonably  delivered,  could  hardly 

hue  entered  into  the  contemplation  of  the  defendant,  at  the  time  it 

MOfed  and  undertook  to  transmit  the  message,  as  a  probable,  conse- 

fKDoe  of  the  breach  of  its  contract.^'     (Citing  Stevenson,  Einghome, 

^enleeve  and  Baldwin  cases.) 

la  the  opening  paragraph  of  the  opinion,  after  laying  down  the 
nle  of  Hadley  0.  Baxendale,  the  court  adds:  ^*The  damages  must, 
*<*Mfer,  be  certain,  both  in  their  nature  and  in  respect  of  the  cause 
frwi  which  they  proceed.  They  must  not  be  the  remote,  but  prox- 
^^  consequences  of  the  breach  of  contract,  and  must  not  be  specu- 
l"*we  or  contingent "  (Griffin  v.  Colver,  16  Jf,  Y.  496). 

^t.  Western  Union  Tel.  Co.,  Baltimore,  Jan.,  1876  (Vide  iV.  F. 

A«,  Jan.  12,  1876). 

The  message  ''ordered  one  box  of  oysters  of  one  kind,  and  one  of 
■otlier.**   The  text  of  the  message  is  not  given. 

^WW5,  J.,  instructed  the  jury  .  .  **  that  the  plaintiff  could  not 
^^^^t\  first,  because  the  dispatch  was  addressed  in  ambiguous  lan- 
^^  whidi  did  not  explain  itself  to  the  common  understanding, 
"^  IB  consequence  the  company  could  not  be  held  liable,"  <&c.,  &c. 

8sBdeist.  Stuart,  17  Eng.  R.  288  (1876). 
I         Mendant  received  from  plaintiffs  a  message  in  words  by  them- 
I     Jr^  ^'^tirely  unintelligible,   but  which  could  be  understood  by 
^JWitiili'  correspondent  as  giving  a  large  order  for  certain  goods,  on 
^"**  plaintiffs,  if  the  order  had  been  confirmed,  would  have  earned 
^^«able  commission.    The  defendant,  through  admitted  negli- 
^^^did  Qot  transmit  the  message,  and  plaintiffs  admittedly  lost 
^^  considerable  profits. 
•    •  Vol.  Vn.— 11 
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It  was  urged,  on  behalf  of  plaintiffs,  that  though  the  mea 
in  cipher,  '*  defendant  ought,  in  the  nature  of  things,  to  infe 
was  of  importimee,  and  that  negligeoce  in  the  transmissit 
might  lead  to  serious  loss;  so  that  the  damages  might  be  sa 
Id  the  contemplation  of  the  parties.  .  .  .  There  was  suffi 
put  it  on  inquiry,  and  if  he  chose  to  take  the  message  withoa 
ing  what  it  meant,  he  must  be  taken  to  have  made  himself  res] 
for  whatever  damages  might  ensue."  (Citing  Sedgw.  on  Dm 
442;  United  States  Tel.  Co.  v,  Wenger,  65  Penn.  262.) 

Coleridge,  Ch.  J. — .  .  '*  We  think  the  rule  in  Hadley 
endaie  applies,  and  that  the  damages  recoverable  are  nomixu 
It  is  not  necessary  to  decidu  how  the  case  might  be  if  the  m 
instead  of  being  in  language  entirely  unintelligible,  had  beenoc 
in  plain  and  intelligible  words.  It  was  conveyed  in  words  wl 
far  as  defendant  was  concerned,  were  simple  nonsense.  F 
reason,  the  second  portion  of  Baron  Aldbrson^s  rule  clearly  i 
No  such  damages  (as  those  claimed)  could  be  '  reasonably  so 
to  have  been  in  the  contemplation  of  both  parties  at  the  tio 
made  the  contract,  as  the  probable  result  of  the  breach  of  it,* 
simple  reason  that  the  defendant,  at  least,  did  not  know  w 
contract  was  about,  nor  what,  nor  whether  any  damage  would 
from  the  breach  of  it.  And  for  the  same  reason,  viz.,  the  toti 
ranee  of  the  defendant  as  to  the  subject  matter  of  the  contrac 
the  first  portion  of  the  rule  applies  also ;  for  there  are  no  d 
more  than  nominal  which  can  *  fairly,  reasonably  be  consid 
arising  naturally,  i.  «.,  according  to  the  usual  course  of  thing 
the  breach  '  of  such  a  contract  as  this.** 

United  States  Tel.  Co.  9.  Gildersleeve,  29  Md,  232  (1868). 

The  message  was,  "  sell  50  gold.** 

Avert,  J.,  upon  the  point  of  the  measure  of  damage 
quoting  Hadley  v.  Baxendale,  said:  **the  same  rule  is  now  n 
as  established  in  the  courts  of  New  York,**  citing  Griffin  o. 
and  Landsberger  «.  Telegraph  Co.  .  .  .  **  Applying  it 
case,  the  prayer  of  the  appellee,  which  was  granted,  is  clear!; 
rect,  for  while  it  was  proved  that  the  dispatch  would  be  und 
among  brokers,  to  mean  $50,000  of  gold,  it  was  not  shown  t 
appellant*s  agents  so  understood,  or  whether  they  understo 
all.  *  Sell  50  gold*  may  have  been  understood  in  its  literal 
if  it  can  properly  be  said  to  have  any,  or  was  as  likely  to  be  t 
mean  $50  as  $50,000  by  those  not  initiated.  And  if  the  mei 
responsibility  at  all  depends  on  a  knowledge  of  the  special 
stances  of  the  case,  it  would  certainly  follow  that  the  nature 
dispatch  should  have  been  communicated  to  the  agent  at  the 
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a  offered,  in  order  that  the  appellant  might  have  observed  the  pre- 
itions  necessary  to  guard  itself  against  the  risk.  But  without 
!eTence  to  the  fact  whether  the  appellant  had  knowledge  of  the 
le  meaning  and  character  of  the  dispatch,  and  was  thus  enabled  to 
intemplate  the  consequences  of  a  breach  of  the  contract,  the  jury 
ere  instmcted  that  the  appellee  was  entitled  to  recover  the  full  ex- 
ent  of  his  loss  by  the  decline  in  gold,     .     .     .     which  was  error.*' 

Behm  «.  Western  Union  Tel.  Co.  (U.  S.  Circuit  Court,  Indiana,  Jan., 
1878). 

The  plaintiff  claimed  that  he  had  a  contract  with  R.,  whereby  R. 

Vtt  to  sell  to  him  a  certain  interest  in  real  estate,  and  was  to  meet 

pUntiff  at  L.   for  the  purpose  of  making  conveyance  of  it:  that 

pluiitiff,  finding  it  impossible  to  keep  the  appointment  at  L.,  sent 

tlie dispttch  in  question  to  his  brother;  that  if  it  had  been  delivered 

^  b time  the  brother  would  have  closed  the  transaction  in  his  place; 

thttR.  was  ready  at  the  time  and  place  appointed,  but  plaintiff  fail- 

bg  to  appear,  he  sold  to  a  third  person,  whereby  plaintiff  lost  profits, 

I   Mbeelaimed,  $7,000,  and  for  damages  to  that  amount  this  suit  was 

j  fcrooght. 

The  message  was:  ^'  Take  separate  deed  to  Marks  for  White  Tip- 
T^cinoe  &  Iowa  4,  and  meet  me  at  ofiice  at  0  to-night." 

In  the  course  of  hb  charge  to  the  jury,  Grbsham,  J.,  said :  ^'  It  is 
W)tinnsted  <that  when  the  dispatch  was  left  with  the  operator  at 
Jfonticello,  he  was  informed  of  the  nature  of  the  business  to  which  it 
^^M,  ....  Was  the  company  informed,  by  the  mere  read- 
^g  of  the  dispatch,  of  the  nature  of  the  contract  between  the  plaint- 
iff tod  Reynolds,  that  the  plaintiff  had  a  valuable  contract  with 
^^ywlds,  to  secure  the  profits  of  which  it  was  important  the  dis- 
patch should  be  sent  to  Lafayette  promptly  and  without  delay  ? 
^nltti  yon  think,  from  the  mere  reading  of  the  dispatch,  the  tele- 
gnph  company  was  fairly  informed  of  the  nature  of  the  contract 
^eea  the  plaintiff  and  Reynolds,  and  that  the  plaintiff  was  liable 
^  Main  loss,  if  the  same  was  not  promptly  forwarded  and  deliv- 
^  at  Lafayette,  the  plaintiff,  in  no  event,  is  entitled  to  more  than 
■WMnal  damages.  It  would  be  unjust  to  the  telegraph  company  to 
^  it  responsible  for  damages  without  limit,  when  it  is  not  informed 
uj  the  dispatch  itself  or  otherwise,  that  the  sender  may  sustain  heavy 
''^  QQleae  the  message  is  transmitted  and  delivered  immediately  or 

I     vitboQt  delay 

"But  if  yon  find  there  was  nothing  on  the  face  of  the  dispatch  to 
nfoim  the  company  that  the  plaintiff  would  sustain  loss  if  it  was  not 
P'wptty  forwarded,  and  yet  you  find  that  the  company  was  negligent, 
wa  yoQ  will  find  against  the  defendant  for  nominal  damages  only." 
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Herd  t?.  Western  Union  Tel.  Co.  (Superior  Ct.  Cindnnati,  1878),  W. 

Cin,  Law  Bulletin,  Feb.,  1878,  p.  147. 

PlaintifTs  message  was  ''To  C.  H.  &  L.     Sold  100,000  clear  rib; 
buyer  March — seven — can  sell  more."    The  message  was  never  deliv- 
ered.    Before  the  report  of  the  message  to  C.  H.  &  L.,  porkhW 
fallen  one  cent  per  pound,  and  they  refused  to  perform,  and  plafatif 
paid  his  pt\rties  $1,000,  which  he  sought  to  recover  by  this  salt    Til 
damages  allowed  him  were  the  price  of  the  message,  with  interest 

On  motion  for  a  new  trial,  Yaplb,  J.  (p.  149) : — "As  there  whio 
evidence  tending  to  prove  that  the  plaintiff  informed  the  telegrqdier 
of  the  circumstances  under,  or  the  purposes  for  which  he  seat  tbft 
dispatch,  the  court  (below)  told  the  jury  that  plaintiffs,  thoogk 
actionable  negligence  on  the  part  of  defendant  was  proved,  ooald 
only  recover  the  price  paid  for  sending  the  dispatch,  with  interest  ^ 
{Field  on  Damages,  347-364;  Beaupr6  o.  Pacific  &  Atlantic  Tel  Co.« 
21  Minn,  155 ;  National  Bank  of  BarnesvlUe  v.  Western  Unioo  Tel- 
Co.  [1878]). 

*'  This  is  in  accordance  with  the  entire  current  and  weight  of  ftV 
thority.     What  did  the  defendant  know  or  what  conld  the  dispitc?"' 
advise  it  about  the  plaintiff's  arrangement  with  C.  H.  &  L.  in  relatic'* 
to  selling  pork,  and  their  agreed  method  of  assenting  to  or  disafibs^'^ 
ing  sales  ?    What  of  the  importance  in  view  of  such  arrangement  if^ 
the  narration  in  the  dispatch  of  a  past  fact,  and  of  what  the  seadtf^ 
could  do  ?    And  what  of  the  fact  that  plaintiff  could  and  would  pio- 
tect  himself  against  loss,  if  his  sale  should  (not?)  be  affirmed,  by  buy- 
ing at  once  in  the  market  just  the  amount  of  what  he  had  sold  I 

'^We  think  it  will  bo  found  that  in  all  similar  cases,  inwhidi 
substantial  damages  have  been  awarded,  the  dispatches  reasonibly 
and  fairly  disclosed  on  their  face  the  damages  that  would  or  nught 
result  from  any  specific  mistake,  or  for  the  failure  to  transmit  and 
deliver  them.     This  dispatch  disclosed  nothing  of  any  peconiaij 
interest  to  the  plaintiff  or  those  to  whom  it  was  addressed. 

.  .  .  **  What  plaintiff  would  have  done  would  have  depended 
on  his  judgment,  expectations  and  desire,  and  his  voluntaiy  action. 
How,  then,  can  it  be  said  that  the  ultimate  loss  was  the  natural, 
direct  and  necessary  consequence  of  the  failure  to  transmit  and  de- 
liver the  dispatch  ?" 

Judgment  ordered  on  the  verdict. 

Bamesvillc  Bank  r.  Western    Union  Tel.  Co.  (Ohio,  1878),    CkU, 

Legal  News,  Feb.  2,  1878,  p.  157. 

The  plaintiff  had  an  understanding  with  B.,  at  New  York  that  he 
was  to  inquire  as  to  the  credit  of  certain  parties;  if  not  good  he  was 
to  telegraph,  if  good  he  was  to  make  no  reply. 


1 
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B.  sent  this  dispatch  to  plaintiff,   '*  Parties  will  accept  if  bill  lad- 
ing accompanies  draft     Parties  stand  fair.'' 

It  Teached  Baffalo,  bat  never  passed  that  point.  Drafts  for  $3,000 
vera  cashed,  and  this  sum  was  sought  in  this  action. 

The  court  cites  Leonard  v.  Telegraph  Co.,  Hadley  v.  Baxendale, 
ttd  other  telegraph  cases,  and  held  that  the  plaintiff  could  recover, 
vnder  the  rule  respecting  contemplation  of  consequences,  only  nomi- 
isl  damages. 

...  "  The  fact  that  the  company  was  not  advised  of  any  im- 
loitance  attaching  to  the  mesflsge,  either  by  the  message  itself  or 
Mtoal  iiotice  given,  goes  further  to  show  a  case  where  substantial 
duBiges  cannot  be  recovered.*' 

11m  few  cases  in  which  substantial  damages  have  been  allowed, 
tboagh  there  was  no  other  information  about  the  nature  of  the  trans- 
Mtbn  bvolved  in  the  message,  than  was  furnished  by  the  message 
^  are  collected  below. 

Alb  «.Alta  California  Tel.  Co.  (Cal.  1850),  AUm  TeL  Cos,  114. 

^message  was  *'Due  1800,  attach  if  you  can  find  property." 
^judgment  for  defendant  below  was  reversed  by  this  decision. 
Bit,  under  the  circumstances,  it  is  not  a  substantial  decision  against 
tte  company. 

WMbbgton  Tel.  Co.  v,  Hobson  (Va.  1859),  AUen  Td.  Cos,  123. 

In  this  case  ^^JtM  hundred  bales  "  in  the  message  was  changed  to 
'm^Mm  hundred. 

JlevToik,  &c.  Co.  V.  Dryburg,  85  Penn.  298  (1860),  AUm  Td.  Cos.  157. 
"Two  hand  bouquets"  was  changed  to  two  hundred  bouquets, 
aod  the  company  was  held  liable  on  the  ground  of  a  tort  or  misdoing 
by  the  operator. 

Bfmey  V.  Telegraph  Co.,  18  Md.  841. 

Jodgment  below  was  for  defendant.  This  judgment  on  appeal 
fgvcned  that  It  appears  from  the  report  {Allen  Td,  Cas,  196),  that 
the  meaaage  in  this  case  distinctly  ordered  the  sale  of  100  shares  of 
Kew  York  Central  stock.  But  the  measure  of  damages  does  not 
appear  to  have  been  a  contested  point  in  the  case. 

Bryant  «.  American  Telegraph  Co.,  1  Dalf/y  575. 

This  was  a  very  strong  case,  upon  the  facts,  against  the  company. 
ffdt  only  did  the  dispatch,  by  its  terms,  disclose  the  whole  value  in- 
volved, but  it  contained  admonitions  to  the  attorney  to  whom  it  was 
ddressed,  which  showed  the  importance  and  urgency  of  the  affair 
try  clearly.  And  besides  that,  these  things  were  very  explicitly 
potitcd  to  the  operator  who  received  the  message. 
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NotwithstaDding  all  this,  Dalt,  P.  J.,  dissented,  and  in  an  opin- 
ion-  of  great  weight 

De  Rutte  v.  New  York  Tel.,  &c.  Co.,  1  2>a/y,  547. 

In  this  case  also  the  text  of  the  mes<%age  rery  f  ally  disclosed  the 
nature  and  extent  of  tbc  transaction  to  which  it  referred.  **  Buy  for 
C.  &  L.,  bankers,  a  ship  load  of  five  to  six  hundred  tons  white  whest, 
first  quality,  extreme  limit  twenty-two  francs  the  hectolitre,  landed 
at  Bordeaux,  same  conditions  as  the  Monod  contract.^*  "  Twe/Uf- 
tico"  was  changed  to  ^^  twenty Jive,^^ 

The  defendant  does  not  concede  that  the  judgment,  in  respect  to 
the  measure  of  damages,  is  sound.  But  the  circumstances  do  cer- 
tainly strongly  defend  it. 

In  Wenger  v.  United  States  Tel.  Co.,  55  Penn.  8t.  202,  the  mes- 
sage was  also  explicit  as  to  the  number  of  shares.  *'  Buy  50  North- 
western, 50  Prairie  du  Chien,  limit  45." 

Thompson,  J.,  said,  on  the  point  in  question:  ''The  dispatch  ww 
such  as  to  disclose  the  nature  of  the  business  to  which  it  related,  and 
the  loss  might  be  very  likely  to  occur,  if  there  was  a  want  of  prompt- 
itude in  transmitting  it.     In  this  respect  it  differs  much  from  Ltadt- 
berger  v.  Magnetic  Tel.  Co." 

Notice  also  the  remark  by  the  court  that  the  sender  "notified  tht 
operator  that  he  would  look  to  the  company  for  damages  if  they 
failed  in  transmitting  the  message." 

This  decision  also  is  one  which  merely  reversed  a  judgment  belov 
and  ordered  a  new  trial. 

Leonard  v.  Telegraph  Co.,  41  K  Y,  544  (1870). 

Send  five  thousand  ^' sacks"  of  salt  was  changed  by  defendsa^  to 
.  .  .  ** casks"  .  .  .  Here,  it  may  be  claimed,  with  mi^ch 
force,  that  the  nature  and  extent  of  the  transaction,  and  the  pecoai-fliy 
amount  involved,  were  shown  by  the  text  of  the  message,  and  tftB^^ 
was  also  the  affirmative  direction  by  the  defendant  to  send  " 


True  «.  International  Co.,  CO  Maim  (1870). 

"  Ship  cargo  named,  at  90,  if  you  can  secure  freight  at  10."   1^ 
court  makes  it  a  material  element  in  its  judgment  that  this  mesrtS* 
''  on  its  face  gives  a  clear  intimation  that  it  is  of  a  business  chtraetif'* 
relating  to  a  distinct  and  specific  contract,  and  that,  according  to  tb^ 
well-known  custom  of  merchants,  it  must  have  been  understood  Iff 
the  operator  or  agent  as  an  acceptance  of  an  offer  to  sell  a  caigotf 
the  price  named,  if  freight  at  ten  cents  could  be  procured.    In  thk 
respect  it  differs  from  cases  to  be  found  in  the  reports  where  thi 
message  was  so  brief,  or  so  enigmatical,  or  so  obscure,  that  It  gm 
the  operator  no  notice  that  it  was  of  any  value  pecuniarily.** 
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ttenhonse  v.  Independent  TeL  Co.,  44  iT.  F.  268. 
The  message  was;  "If  we  have  any  old  Southern  on  hand,  sell 
me  before  board.  Buy  five  Hudson  at  board."  "Hudson"  was 
aag;ed  to  ''hundred,"  so  that  five  hundred  old  Southern  were 
•ogfht.  For  loss  in  this  and  rise  in  the  five  hundred  Hudson, 
adntiff  claimed  damages. 

The  court  held  that  the  case  was  fairly  controlled  by  the  case  of 
Bonaid,  ^. 

In  a  note  by  the  editor  of  Am,  Law  BeporU,  at  vol.  9,  p.  55,  it  is 
dd,  with  very  significant  force,  that  "the  message  evidently  related 
>  a  hosiness  transaction;  but  as  to  its  character  or  the  prububle  con- 
equences  of  a  mistake,  they  were  as  far  from  being  indicated  upon 
he  face  of  the  telegram  as  they  would  have  been  if  it  had  been 
■viitten  in  cipher." 

And  this  criticism  applies  with  still  more  force  to  the  case  of 

Qtabam  ([Colorado,  1871],  10  Am,  Law  Beg.  N,  8,  819);  "  Ship  oil 

•a  soon  as  possible,  at  very  best  rates  you  can ;"  and  to  that  of  Squire 

W  Ifen.  232) :  **Will  take  your  bogs  at  your  offer;"  also  of  Stras- 

y^Ns^r  {Alien,  Td,    Cos.  661),  "sell  silver  lepines  for  10,  also  others 

foleiB.*^    The  decision  in  this  case  was  that  of  the  judge  who  tried 

^  case.    The  case  was  settled,  and  no  appeal  was  ever  taken. 

I  As  the  report  of  Sprague  t.  Western  Union  TeL  Co.  (6  Daly),  does 
^ give  the  dissenting  opinion  of  J.  F.  Daly,  J.,  in  full,  that  opinion 
"copied  here. 

J-  F.  Dalt,  J.  —I  cannot  concur  in  the  opinion  that  the  plaintiff 

^entitled  to  recover,  as  damages,  the  counsel  fee  of  his  counsel  for 

^  journey  to  Buffalo,  and  the  time  consumed  in  going  there  and 

'•^oniing.    Plaintiff,  on  September  21,  1873,  delivered  to  the  clerk 

l^^iargeof  defendant's  telegraph  office  at  the  Fifth  Avenue  Hotel, 

J^  York,  the  following  message  for  transmission  by  telegraph  to 

^Mo:  "New  York,  September  21,   1873.     To  John  T.  Gardner, 

7^*>  Attomey-at  law,  194  Main  street,  Buffalo:  Please  hold  my  case 

^^  lliQraday  next.     Please  reply  at  once.     Edward  D.  McCarthy." 

*^Q  the  message  was  delivered  to  the  defendant's  clerk,  he  was 
^^  **what  it  was  about,  that  it  was  about  a  cause  in  Buffalo  which 
^  expected  would  be  called,  and  that  it  was  of  great  importance  we 
"^^  get  an  early  reply  the  next  day,  in  order  that  we  might  know 
"•^  to  go  to  Buffalo."  This  was  the  testimony  of  Mr.  McCarthy, 
F^iotifrs  attorney  and  counsel,  who  drew  up  and  delivered  the  mes- 
<^at  plaantiff^s  instance  and  in  his  presence.  On  cross-examination 
^  testified  that  he  "  explained  fully  to  the  young  man  who  took  the 
joaisig^e,  wliat  it  was  all  about,  and  the  consequences  that  would 
lN|)pen  if  "we  didn't  get  a  reply ;"  but  he  also  testified  that  he  did  not 
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tell  the  clerk  anything  about  his  counsel  fees.  The  messagi 
never  sent,  and  plaintiff,  after  waiting  in  Tain  for  a  reply,  and 
posing  his  case  would  not  be  postponed,  took  McCarthy,  his  coi 
with  him  to  Buffalo  to  attend  the  trial  of  the  case.  On  their  i 
they  found  that  the  case  had  been  postponed  to  the  following ' 
and  they  thereupon  returned  to  this  city.  On  the  trial  the  pi 
recovered,  as  damages,  the  expense  of  traveling  to  Buffalo  and 
for  himself  and  his  counsel,  and  in  addition  the  sum  of  $35( 
reasonable  counsel  fee  for  the  time  of  such  counsel  going  and  n 
ing. 

Tliis  recovery  of  counsel  fee  is  urged  as  proper,  on  the  grouni 
the  expense  thus  incurred  by  plaintiff  was  a  natural  and  direct 
of  defendant's  failure  to  send  the  message,  and  that  it  may  be  i 
ered  against  defendant  on  the  ground  that,  by  the  terms  of  the 
bage,  and  the  accompanying  notice  to  their  agent,  it  may  fail 
KU])posed  to  have  entered  into  the  contemplation  of  the  parties 
they  made  the  contract;  that  it  was  such  damage  as  might  nati 
be  expected  to  follow  its  breach.  The  question,  therefore,  is, 
there  anything  in  the  message  or  notice  which  apprised  defei 
that,  as  a  consequence  of  receiving  no  reply  to  his  message,  pU 
would  be  put  to  the  expense  of  taking  his  counsel  to  Buffalo  i 
pectation  of  having  to  try  his  cause.  There  was,  of  cours 
express  notice  to  defendant's  agent  that  plaintiff  proposed  to  iak 
counsel  with  him ;  nothing  was  said  about  counsel  or  counsel 
and  the  testimony  that  the  agent  was  told  *Hhat  it  was  about  a  < 
in  Buffalo  which  we  expected  would  be  called,  and  that  it  wi 
great  importance  we  should  get  a  reply  early  next  day,  in  order 
we  might  know  when  to  go  to  Buffalo,"  conveyed  no  informatic 
the  agent  that  the  speaker  was  an  attorney  and  counsel  in  the  o 
and  would  have  to  go  to  Buffalo,  and  would  charge  plaintiff  foi 
service.  The  fact  conveyed  by  the  message  and  notice  to  defend 
agent,  that  the  plaintiff  had  a  cause  coming  on  for  trial  in  Bui 
was  no  ground  for  inferring  that  a  lawyer  would  have  to  be  t 
from  Kew  York  to  that  city  to  try  it ;  on  the  contrary,  the  fact 
the  message  was  directed  to  an  attorney-at-law  in  Buffalo  might, 
more  reason,  justify  the  inference  that  plaintiff  had  a  lawyer  thei 
take  charge  of  the  case  for  him. 

The  utmost  that  could  be  claimed,  it  seems  to  me,  is  the  exf 
of  two  persons  going  to  Buffalo,  remaining  until  the  next  tndn, 
r.'turning  to  New  York;  for  the  only  special  consequence  of  the 
ure  to  receive  a  reply  was,  as  defendant's  agent  must  gather  fron 
notice,  a  fruitless  journey  to  Buffalo  of  the  two  persons  who  b* 
him  the  message. 
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»j^  fact  ttt'^t   a  carrier  is  notified  that  a  failure  to  deliver  goods 

eat  "wiU  rt^^^  ^^  a  loss  to  the  sender,  or  a  breach  of  the  sender's 

QOiitiact  'W^^^  ^  third  party,  with  penalties  for  such  breach,  will  not 

^y^fy  a  Tecovery  for  all  the  damages  or  penalties  suffered  by  the 

tender,  by  ^^  non-delivery  of  the  articles  by  the  carrier,  but  only 

gach  of  'whlCQ  express  notice  is  given,  or  which  it  appears,  from  the 

^^j^umstances,  mo^  directly  result  from  the  breach  of  the  carrier's 

duty.     On  this  principle,  the  recoveries  have  been  sustained  in  this 

State  against  tel^raph  companies  (Rittenhouse  «.  Ind.  Line  of  Tel., 

44 iT.  r.  2W;  Leonard  v.  New  York,  &c.  Tel.  Co.,  41  Id.  544,  and 

.    other  cases).    Messages  delivered  to  telegraph  companies,  containing 

■  •  iMtnictions  to  buy  or  sell  goods,  or  to  deliver  merchandise,  stock, 

Ae.,  fully  apprise  the  telegraph  companies  of  the  loss  by  fluctuations 

<rf  maricet  price,  want  of  market,  &c.,  which  the  senders  of  the  mes- 

tige  most  sustain  by  a  failure  to  transmit  their  orders.     Losses  by 

Rason  of  special  contracts,  the  full  terms  and  penalties  attaching  to 

fl»  breach  of  which  are  not  communicated  to  the  carrier,  csmnot  be 

ncofersd  against  him.    To  this  effect  is  the  case  of  Die  Elbingcr 

Actien-OeseUschaft  v.  Armstrong,  Law  Sep.,  9  Q.  B,  473,  and  Home 

f.  IGdland  Railway  Company,  Law  Rep,,  7   C<m,  PL  583.     In  the 

\     «ter  case,  plaintiff  delivered  a  large  quantity  of  shoes — manufactured 

I     bf  them  in  pursuance  of  a  contract  with  a  London  house,  and  deliver- 

I     ^^  by  the  terms  of  such  contract,  in  London  on  February  3, — to  the 

Pendant,  for  carriage  to  London,  and  notified  defendant's  station- 

••"tCTj  at  the  time,  that  they  were  under  a  contract  to  deliver  the 

•^  by  the  evening  of  February  3,  in  London ;  and  that  if  they  were 

^01  delivered,  they  would  be  thrown  upon  plaintiffs'  hands.     The 

8^  were  not  delivered  till  February  4,  and  were  rejected  and 

'^^^vned  to  plaintiffs,  who  had  to  sell  them  for  the  best  price  they 

^^  get,  viz. :  2s.  9d.  per  pair.     Plaintiffs  claimed,  as  damages, 

^  difference  between  that  price  and  what  they  would  have  received 

**d«  tbeir  contract,  viz.:  4s.  per  pair;  but  this  was  not  allowed. 

"^  court  held  that  the  defendant  could  not  bo  made  liable  for  an 

c^ptional  state  of   things,  not  communicated  to  it  at  the  time; 

"^  to  warrant  a  greater  recovery  defendant  must  be  shown  to  have 

^^  distinct  notice  of  the  facts,  and  to  have  assented  to  accept  the 

^tract  npon  these  terms;  that  there  was  no  notice  that  defendant 

^d  be  held  liable  for  the  difference,   and  it  could  be  held  to 

**▼«  contemplated  no  other  liability  than  for  the  difference  in  the 

^^^^  price — and  not  the  difference  between  the  market  price  and 

™c  contract  price — and  that  it  would  be  hard  to  charge  the  carrier 

^ben  the  notice  he  has  received  does  not  disclose  the  special  and 

•Jceptional  consequences  of  a  breach  of  the  contract^ 
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The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  of  appeal  in  this  and  the  marine  court;  coats  of  triid  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  the  judgment  to  $50;  in 
which  case  the  judgment  will  be  affirmed  for  that  amount^  without 
costs  to  either  party  of  this  appeaL 


KNICKERBOCKER     LIFE    INSURANCE    CO.    9. 

NELSON. 

If.  T.  Court  of  Appeals ;  1879. 

[Affirming  13  Huu,  821.] 

MOBTOAGES. — COYEKAKT  TO  ASSUME. — ^DEFENSES    TO    'FoKBCLOSUMM, 

— USUBT. — AM£in>MBNT  OP   PLEADINGS. SUPPIA- 

MENTAL  AnSWEB. — ^PlEADINGB. 

Where  one  making  a  loan  would  not  do  so  unless  the  borrower  would 
purchase  a  certain  piece  of  property,  and  the  borrower  won  Id  not 
purchase  without  the  loan,  and  upon  the  loan  being  made,  tiw 
property  was   purchased  by  the    borrower  at  an  exorbitant  laic^ 
disadvantageous  to  him  and  beneficial  to  the  lender, — Mdd,  that  tba 
loan  was  usurious. 

The  price  brought  by  real  property  at  sale  on  foreclosure,  withoqt 
anything  to  indicate  sacrifice,  is  competent  evidence  on  the  qnestioa 
of  its  value.* 

There  is  no  contrivance  whatever  by  which  a  man  can  cover  nsai^^ 
and  no  subterfuge  shall  be  permitted  to  conceal  it  from  the  law. 

Upon  the  trial  of  a  foreclosure  suit,  the  court  may  permit  a  defendant 
to  servo  a  supplemental  answer. 

For  this  purpose  an  amendment  may  be  regarded  as  a  supplemem.'fc^ 
answer  if  no  objection  to  the  form  of  the  pleading  be  taken  at  zMol^ 
trial.* 

A  purchaser  of  the  equity  of  redemption,  subject  to  the  lien  o^  ^ 
mortgage,  cannot  interpose  the  defense  of  usury  to  the  foreclot'C*'^ 
of  the  mortgage,  because  he  acquires  only  the  right  to  redeem, 
if  he  will  not  avail  himself  of  that  right,  he  cannot  hold  the 
and,  having  no  title  in  the  land,  cannot  be  permitted  to  avoid 
mortgage  by  plea  or  proof  of  usury. 

\Qee  Cuff  v,  Dorland,  in  this  volume. 
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Bat  "Where  a  mortgagor  sells  the  land  subject  to  the  mortgage,  and 
thereafter  re-purchases  it  without  assuming  the  mortgage  anew,  he 
may  set  up  the  defense  of  usury  to  the  foreclosure  of  the  mortgtige. 

Api)eal  by  plaintiff  from  an  order  of  the  general 

term  of  the  second  department  of  the  supreme  court 

affirming  an  order  of  special  term,  giving  defendant 

'  leave  to  amend  answer,  and  from  a  judgment ;  and  also 

by  defendants  from  a  judgment  granting  a  new  trial. 

This  was  an  action  of  foreclosure  by  the  Knicker- 
bocker life  Insurance  Company  against  George  W. 
kelson,  Ruea  Nelson,  Charles  M.  Watkins,  and  Philip 
l«vy. 

The  plaintiffs  sought  to  foreclose  four  mortgages, 
made  by  Greorge  W.  Nelson,  conveying  land  in  Brook- 
lyn, to  secure  the  payment  of  $70,000,  according  to  the 
conditions  of  four  bonds    executed    by  him   to  the 
plaintiffs.     Charles  M.  Watkins  and  PhUip  Levy  were 
umde  defendants  as  persons  having  or  claiming  an 
interest  in  the  premises,  acquired  subsequently  to  the 
lien  of  the  mortgages;  and  Ruea  Nelson,  because  he 
undertook,  by  his  bond  in  wiiting,  that,  upon  fore- 
clofiing  the  mortgages  and  sale  of  the  premises,  suflS- 
cient  money  should  be  made  to  pay  the  decree,  and 
*^ts  and  expenses  of  sale,  or  in  default  thereof  that 
*®  ^ould  pay  the  deficiency  to  the  amount  of  $20,000. 
^6  osoal  judgment  was  demanded:    Firat,    for    a 
^'©  of  the  premises ;  second,  that  George  W.  Nelson 
^y  the  deficiency  thereon,  if  any ;  third,  that  Ruea 
*'^l«on  pay  the  same  up  to  $20,000. 

The  defendant  Levy  did  not  answer.  The  other 
^^fendants  answered  separately,  setting  up  the  defense 
of  nsnry,  and  Ruea  Nelson  also  charged  that  he  was 
educed  by  the  plaintiffs'  fraud  to  execute  the  bond 
^l>OTe  referred  to. 

tfpon  the  trial  at  special  term,  the  court,  by  order 
^''ed  May  80,  1877,  allowed  the  defendant,  George  W. 
^eison,  to  amend  his  answer ;  and  upon  the  evidence 
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at  the  trial  the  jadge  found  the  fact  of  usary  in 
of  the  defendants,  and  that  Rnea  Nelson  was  id 
by  the  fraud  of  the  plaintiffs  to  execute  his  bond 
he  also  found  that,  on  February  19,  1875,  Greoi^ 
Nelson  and  wife  conveyed  the  premises  descril 
the  several  mortgages  to  Messrs.  Leinback,  Woll 
Pet  tee,  by  deed  containing  these  words,  "Subject,  i 
theless,  to  certain  mortgages  executed  by  the  p 
of  the  first  part  to  the  Knickerbocker  life  Insc 
Company,'^  describing  the  mortgages  in  questioi 
adding,  ^^  which  mortgages,  and  the  money  • 
thereon,  are  a  part  of  the  purchase  price  of  the 
ises ;"  and  that  they,  on  March  15,  1875,  conveys 
same  premises  to  Charles  M.  Watkins,  subject  t 
same  mortgages,  with  interest  from  November  1, 
That  on  March  23,  1876,  Watkins  re-conveye 
premises  by  deed  to  Gteorge  W.  Nelson,  but  thai 
veyance  was  not  made  subject  to  the  mortgages,  i 
either  of  them. 

The  learned  trial  judge  found  as  conclusi 
law :  Firsts  that  George  W.  Nelson,  having 
veyed  the  land,  subject  to  the  conditions  i 
mentioned,  cannot  avail  himself  of  the  defense  of  i 
so  far  as  the  land  covered  by  the  mortgage  L* 
cerned ;  but,  second^  that  the  defense  is  ava 
against  his  bond,  and  judgment  was  given  dism 
the  complaint  as  to  him  ;  thirds  that  the  l^ond  exe 
by  Ruea  Nelson  was  obtained  by  fraud,  and  is  nu 
void,  and  judgment  is  ordered  in  his  favor,  can' 
the  bond ;  fourth^  that  the  plaintiff,  as  to  the 
defendants,  is  entitled  to  judgment  of  foreclosui 
sale  of  the  mortgaged  premises. 

The  defendant,  George  W.  Nelson,  excepted 
first  and  fourth  conclusions  of  law,  and  ap^^ealed 
general   term  from  so  much  of  the  judgment  a 
thereon  entered.    On  February  12,  1878,  the  g" 
term  reversed  the  judgment  entered  on  those  fio' 
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d  declared  the  several  bonds  and  mortgages  usurious 
id  Yoid.*  Judgment  on  this  decision  was  entered 
OYember  23, 1878. 

The  plaintiff  excepted  to  the  findings  of  fact  above 
aferred  to,  and  to  the  second  and  third  conclusions  of 
iw  of  the  trial  judge,  and  appealed  to  the  general  term 
!iom  80  much  of  the  judgment  as  they  authorized, 
they  also  appealed  from  the  order  of  May  30,  1877, 
iDowing  the  amendment  of  the  answer.  The  general 
kerm  affirmed  this  order,  and  May  15,  1878,  reversed  so 
mch  of  the  judgment  as  was  appealed  from  by  the 
phintlff,  and  granted  a  new  trial  upon  questions  of 
bet 

The  plaintiff  applied  to  the  general  term  to  conform 
tte  decision  of  February  12,  1878,  to  that  of  May  15, 
MTO ;  and  on  September  13,  1878,  an  order  was  made 
denying  the  application. 

The  defendant,  George  W.  Nelson,  and  Ruea  Nel- 
son, appealed  to  this  court  from  the  judgment  of  May 
IB,  1878,  granting  a  new  trial,  giving  the  usual  stipula- 
tkm  for  judgment  absolute.  The  plaintiffs  appealed 
from  the  order  of  September  10,  1878,  affirming  the 
wder  of  May  30,  giving  leave  to  amend,  and  from  the 
jodgment  of  the  general  term  entered  November  23, 
MTO,  and  upon  that  appeal  desired  to  review  the  inter- 
mediate ordersf  above  referred  to. 

Johnson  &  Cardine^  for  plaintiffs. 

Uorris  &  Pearsall^  for  defendants. 

Dakporth,  J. — [After  stating  the  facts.] — The  ap- 
P^hy  the  defendants  is  to  be  first  considered.  It  brings 
^P  ipt  review  the  decision  of  the  general  term  reversing 
^"®  judgment  of  the  special  term,  and  granting  a  new 
*™  upon  questions  of  fact.  We  are  therefore  to 
***uilne  the  evidence  and  determine  the  issues  of  fact 

•  fce  18  Hun,  821.  t  See  Code  Civ.  Pro.  §  1816. 
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presented  upon  the  trial  (Godfrey  v.  Moses,  66  iT. 
250).  From  this  examination  it  appears  that  the  defei 
ant,  George  W.  Nelson,  had  agreed  to  bay  of  one  Hi 
ring  some  vacant  lots  in  Brooklyn  at  the  price  i 
$45,000,  and  to  obtain  money  to  make  the  paymenii 
applied  to  the  plaintiffs  for  a  loan  upon  that  piopof; 
as  security.  After  oral  negotiations  with  some  of  A 
officers  of  the  company,  in  the  course  of  which  h 
offered  to  buy  of  it  certain  property  called  the  Sang* 
ties  property,  provided  they  would  make  the  loan,h 
presented  to  the  plaintiffs  a  written  application  for  t 
loan  of  $70,000,  at  seven  per  cent.,  on  his  bond  ui 
mortgage  upon  the  property  above  referred  to,  and  not 
described  in  the  complaint  in  this  action.  The  Ion 
was  granted  upon  an  agreement,  which  was  carried  (rt 
as  follows  :  The  plaintiffs  paid  to  Herring  $45,000,  aid 
to  George  W.  Nelson,  or  to  his  use,  $5,000,  retaimag 
$20,000  ''  to  be  applied  to  the  purchase  of  the  Sauga^ 
ties  p)roperty,''  executed  a  deed  of  it  to  GteoigeW. 
Nelson,  in  which  the  consideration  is  stated  to  h 
§30,000 ;  and  he  gave  back  the  mortgages  now  in  suit, 
and  a  mortgage  upon  the  Saugerties  property  ta 
$10,000,  and  Ruea  Nelson,  his  father,  for  his  accommo 
dation  and  at  his  request,  gave  his  bond  to  the  plaifl^ 
iffs,  conditioned  as  above  stated. 

Was  the  sale  and  purchase  of  the  Saugerties  pro] 
erty  and  the  $10,000  mortgage  an  honest  and  & 
transaction,  or  was  it  a  cover  for  usury  ?  This  queslit 
presents  the  points  of  the  defendant's  appeal,  and  to 
the  evidence  permits  but  one  answer.  We  findthi 
George  W.  Nelson,  in  the  fall  or  winter  of  1871,  vs 
the  owner  of  the  Saugerties  property,  and  at  that  tin 
procured  from  the  plaintiffs  a  loan  of  $17,000  upon  i 
None  of  the  principal  was  paid,  interest  accrued,  an 
the  plaintiffs  foreclosed  the  mortgage.  At  the  sale  the 
purchased  the  property  for  $7,000,  and  on  August  5 
1873,  took  a  judgment  against  Nelson  for  the  deficiency 
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3U  amonnting  to  $11,140.45.    It  was  nnpaid.    As  to 
e  yalae  of  this  property  in  October,  1874,  there  is  lit- 
3  direct  evidence,   but  it  was  unsalable  at  a  price 
ifficient  to  reimburse  the  plaintiffs  for  the  loan  made 
y  them  in  1871.     It  was  sold  upon  the  first  foreclosure 
or  $7,000,  and  we  find  that  upon  a  sale  made  upon  the 
ioreclosure  of  the  $10,000  mortgage  prior  to  the  trial  it 
produced  less  than  $10,000,  and  was  again  bid  in  by 
the  plaintiffs,  leaving  the  defendant  liable  for  a  defi- 
deQcy.    It  may  be  presumed  that  the  property  was 
tdvertised  and  sold  in  the  usual  manner,  and  in  such  a 
vay  as  to  produce  a  fair  competition  among  persons 
ictaally  attending  the  sale,  and  that  each  party  inter- 
ested did  all  in  his  power  to  procure  bidders.     There  is 
DO  evidence  that  the  property  on  either  occasion  was 
•crificed.    The  price,  therefore,  at  which  it  sold  fur- 
.ihhes  some  evidence,  although  by  no  means  conclusive, 
18  to  its  value  (Campbell  v.  Woodworth,  20  i\^.  T.  499; 
Sill ».  McNamee,  42  Id.  44  ;  Crounse  v.  Fitch,  1  Abb. 
Of.  App.  Dec.  176).*    There  is  further  evidence.     The 
defendant,  Gteorge  W.  Nelson,  testified  that  its  full  and 
Wr  value  was  $10,000.     He  was  interested,  and  his 
oianion  subject  to  bias,  but  he  was  qualified  to  express 
'^  and  competent  as  a  witness.    The  plaintiffs  made  no 
objection  to  it  upon  the  trial ;  no  effort  was  made  on 
cross-examination  to  ascertain  the  grounds  of  his  opin- 
fan,  or  in  any  respect  to  diminish  its*  weight.     It  seems 
to  have  been  accepted  as  correct.     It  is  impossible  to 
•wount  for  the  conduct  of  the  plaintiffs  on  the  trial 
^pon  any  other  hypothesis.     The  question  to  which  his 
^ence  was  addressed  was  a  vital  one,  and  it  is  a  fact 
^  gieat  significance  that  no  testimony  was  offered  by 
the  plaintiffs  in  answer  to  it.     There  was  nothing  to 

*  See  tko  Lawton  «.  Chase,  lOS  Mass.  23S;  Koo  v.  Hanson,  5  Lans. 
^\  Dixon  V.  Buck,  4  Barb,  70;  Graham  v.  Maitland,  6  Abb.  Pr.  N.  8. 
^\  8.  C,  87  Haw.  Pr.  807;  1  Sweeny,  149. 
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detract  from  its  force,  and  credit  should  theiel 
giren  to  ii*  (Byrd  r.  HalL  1  Abb.  Ct,  App.  Dec, 
The  inference  warranted  bv  the  actoal  sales  a 
with  the  testimony  of  the  witness.  We  find,  alsc 
the  omission  of  the  plaintifiFs  to  give  evidence  npo 
point  was  not  from  inadvertence.  Mr.  Johnsoi 
counsel  for  the  plaintiffs  at  the  time  of  both  loans 
was  a  large  stockholder  in  the  company,  a  meml 
the  finance  committee,  director,  and  one  of  three  < 
executive  committee,  especially  charged  with  the 
duct  of  the  loan  in  question.  Upon  the  first  occ 
he  visited  the  property,  made  inquiries  in  r^ard 
and  was  informed  ^^that  a  loan  of  $17,000  wa 
heavy  for  it.' '  During  the  examination  of  Qeorg 
Nelson,  he  had  produced  a  x^s^per  in  his  own  1 
writing,  prepared  by  himself  and  signed  by  Nelso 
which  the  latter  requested  him  to  apply  $20,000  o 
$70,000  loan,  "  to  the  purchase  of  the  Saugerties 
erty.'-  He  was  introduced  by  the  plaintiffs  as 
witness,  and  ui)on  cross-examination  by  the  de 
ants*  counsel  his  attention  was  called  to  that  pape 
the  item,  and  he  was  asked,  ^^  You  did  not  coi 
this  property  at  Saugerties  worth  $20,000,  did  j 
He  replied,  ''  I  did,  to  any  one  who  wanted  it." 
real  value  was  the  measure  which  the  question  c 
for,  and  it  was  not  given.  I  conclude,  then,  tha 
plaintiffs  were  unable  to  increase  the  estimate  of 
put  upon  the  property  by  the  defendant,  and  we  \ 
determine  it  upon  evidence  which  is  not  even  confli< 
The  testimony  of  the  defendant,  the  two  sales 
silence  of  the  plaintiffs  under  such  great  provoc 
and  with  abundant  opportunity  to  know  and  ex 
the  truth,  their  omission  to  relieve  the  case  ol 
pressure  placed  upon  it  by  the  uncontradicted 

*  Stilwell  «.  Carpenter,  2  Aii).  New  Cos,  239,  and  cases  cii 
note;  Moody  v.  Pell,  Id.  274;  Middagh  «.  Bigelow,  67  Bmi 
Lynch  v.  Pine,  42  Super.  Ct.  (J.  d  8.)  11. 
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ince,  brings  us  to  the  conclusion  reached  by  the 
amed  trial  judge,  *'  that  the  value  of  the  Sanger  ties 
roperty  did  not  exceed  $10,000." 

Notwithstanding  this,  however,  if  the  agreement 
ras  that  the  defendant  should  take  the  Saugerties 
property  oflE  the  plaintiflfs' hands  at  such  price  as  would 
restore  them  the  loan  made  in  1871,  however  hard  the 
performance,    the   defendant    would    have    no   legal 
ground  of  complaint.    Bat  this  was  not  the  contract  or 
the  purpose  of  the  plaintiffs  ;  for  that  $20,000  would 
We  been  ample ;  but  the  price  insisted  upon  was 
130,000.    It  was  so  stated  in  the  deed.     All  of  it  was 
pttd  or  secured— $20,000  in  money,  $10,000  by  mort- 
gage.   It  is  true  that  the  proposition  to  take  the  prop- 
ttty  came  from  Nelson,  but  that  is  immaterial.     It 
iwulted  in  a  contract  in  which  the  minds  of  both  par- 
ties met,  and  it  is  obvious  that  the  proposition  was 
Bade  by  the  defendant  and  accepted  by  the  plaintiffs 
fer  no  other  purpose  than  to  provide  a  way  by  which 
the  defendant  should  obtain  a  loan  and  the  plaintiffs 
<^pensation  beyond  lawful  interest.    This  was  well 
^erstood  by  the  plaintiffs.     It  ran  through  the  entire 
^tiation;    the  two  things  were    insejjarably  cou- 
nted.   The  plaintiffs  would  make  no  loan  without  a* 
•le.   The  defendant  would  not  buy  without  the  loan. 
^^  purchase  of  the  Saugerties  property  was  at  an  ex- 
citant rate,  disadvantageous  to  the  borrower  and! 
'^'ieficial  to  the  lender.     It  was  forced  into  the  con  - 
'"WJtand  the  case  brought  within  the  statute. 

The  evidence  on  either  side  establishes  this ;  accord- 
™8  to  the  plaintiffs'  witness  an  application  was  first 
^e  for  a  loan  upon  the  Brooklyn  property,  and  the 
^^dant  told  by  its  oflficer  that  he  did  not  think  it 
^onld  be  granted,  because  the  property  was  unim*- 
P'oved,  but  he  suggested  to  Mr.  Nelson  "if  he  had  any 
I^^position  to  make  to  submit  it  to  the  company."  He 
•'^l^eequently  told  the  president  he  wanted  a  loan  oi 

Vol.  Vn.— 12 
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f."^  *.<•>>.  and  if  the  company  would  make  it  he  would  ^ 
buy  back  the  Saagenies  property  at  $20,000  and  make 
the  two  transactions  I'jgether.     He  was  referred  to  Mr. 
Johnson.   Both  have  been  examined,  and  there  is  little 
difference  in  their  testimony  npon  this  point    Xelso 
says:  **I  told  Johnson  I  would  give  Ss^,000  for  thft 
property,  provided  they  would  mate  me  this  loan  of 
$b>*ij»>/'   He  replied  :  ••  At  what  rhey  bid  it  ofif  andtlia 
deticiency  against  me.  and  the  interest  and  costs,  woald 
make  it  over  ^3>.  (.MX  bat  said  he  would  Xalk  with  bii 
folks/'     Johnson  states  the  conversation  somewhat  at 
length.    He  says  that  two  or  three  weeks  ofter  the  firrt 
interview,  '•Get>rge  Xelson  came  in,  told  me  thatbO; 
had  conversed  with  some  of  the  officers  of  the  compu7 
in  regard  to  a  loan,  that  he  wanted  to  get  the  Sanger* 
ties  property  back  again,  and  if  the  company  wonU 
satisfy  the  judgment  for  deticiency  against  him  and 
reconvey  the  Saugerties  property  to  him,  he  would  git« 
$:j4J.(.nX».  conditioned  on  the  company*s  making  a  loit 
of  •^TtJ.tHN)  on  this  property  in  Brooklyn,  and  would 
pay  *-2<).*XM»  of  the  loan  toward  the  purchase  of  the 
i>augerties  property,  the  balance  to  be  secui'ed  by  a 
raorriraffe  of  $10,000."     Other  interviews  were  had  with 
the  officers  of  the  company,  but  none  unlike  those 
stated  ;  in  all  the  proposition  to  buy  was  coupled  with 
the  condition  for  a  loan — and  while  ;^<>,000  was  refused 
§30,  (XK)  was  accepted  as  the  price  to  be  i^aid,  and  Sel- 
son  was  informed  that  the  matter  was  in  the  hands  of 
a  committee,   consisting  of    Nichols,    the    presideDt^ 
Johnson  and  Studwell.    Xelson  states  the  negotiation 
very  plainly.     At  the  second  interview  with  NicholBi 
the  president,   he  says:    **I  told  him  I  would  ffSt 
them  $10. (Xk)  bonus  if  they  would  make  this  transac- 
tion, and  to  cover  it  up  so  they  would  not  be  troubled, 
they  might  reserve  $20,000  for  the  purchase  of  the  Sau- 
gerties proi^erty  and  take  a  mortgage  on  it  for  the 
$10,000  bonus."    And  the  ''deed  he  made  for  $30,000 
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id  of  $20,000."  And  it  is  plain  from  the  evidence 
le  was  given  to  understand  that  the  $20,000  in- 
d  the  deficiency  judgment  and  the  price  paid  in 
!oreclosure  for  the  property.  This  is  bluntly 
1  by  the  witness,  but  every  act  of  the  parties  and 
I  of  the  plaintiffs'  testimony  confirms  him.  The 
jodge  asked  the  witness  Nelson:  "  Tell  me  about 
110,000  mortgage — what  was  it  given  for?"  He 
ered,  "Given  for  a  bonus  to  induce  them  to  make 
ransaction."  The  judge  asked  the  same  question 
hnson.  **  What  do  you  say  the  $10,000  mortgage 
jiven  for  f"  He  answered,  "  The  judgment  for  de- 
cy  and  the  cost  of  the  property  exceeded  at  the 

$20,000,  it  was  his  own  proposition."  This 
B,  as  I  understand  it,  that  the  cost  of  the  property 
)  plaintiffs,  viz.,  $7,000,  the  sum  paid  on  foreclos- 
ndtbe  deficiency  judgment  of  $11,140.65,  beside 
»t,  and  seems  to  have  been  intended  by  the  wit- 
sind  understood  by  the  trial  judge,  for  the  next 
ion  was,  '*  Now  you  got  $10,000  more  than  that  ?" 
'er,  **  Yes."  Question,  *'  What  do  you  say  it  was 
Answer,  *'It  was  the  proposition  of  George 
m  to  j>ay  $30,000  for  the  proi)erty,  and  he  asked 
^mpany  for  this  loan  to  enable  him  to  do  so." 
ncamination  is  then  renewed  by  plaintiff's  coun- 
rho  says:  '*The  consideration  expressed  in  the 
is $30,000."  Answer,  "Yes."  And  upon  cross- 
ination  he  says  the  mortgage  was  given  to  secure 
lalance  of  the  jmrchase- money,  "and  was  to  be 

as  a  part  of  the  arrangement  that  a  deed  was  to 
iren."  Studwell,  the  other  member  of  the  execu- 
committee  having  charge  of  this  loan,  says : 
KTge  said  he  would  give  $30,000  for  it," — the  Sau- 
«  property.  "He  would  not  have  got  the  loan 
9  we  had  got  the  mortgage  back."  Mr.  Nichols, 
resident,  says  :  "  The  offer  in  substance  was,  they 
I  take  the  Saugerties  property — they  would  buy 
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the  Saugerties  property  at  $20,000.  I  declined  to 
aider  the  matter  .at  all."  Qnestion,  "There  w 
$10,000  mortgage  given  on  the  Sangerties  propertj 
you  recollect  what  it  was,  how  it  arose  t"  Ana 
"  In  the  course  of  negotiations  the  offer  for  the  Sac 
ties  property  was  advanced  to  $30,000."  Ther 
other  testimony,  but  all  has  the  same  tendency. 

It  has  been  said  and  reiterated  by  the  courts  1 
the  time  the  schetnes  and  contrivances  of  lenders 
came  the  subject  of  judicial  examination,  that  ther 
no  contrivance  whatever  by  which  a  man  can  a 
uAury  (Jestone  v.  Brooks,  2  Cowp.  793),  and  that 
subterfuge  shall  be  permitted  to  conceal  it  from 
law  (Dewolf  v.  Johnson,  10  Wheat.  386),  yet  if  i 
agreement  can  stand  it  will  require  no  wit  or  subtl 
to  circumvent  the  statute.  The  case  is  a  very  p 
one ;  the  transaction  relating  to  the  Sangerties  pi 
erty  was  a  mere  device,  an  attempt  to  evade  the  i 
ute  relating  to  usury.  The  judgment  of  the  gen 
term,  therefore,  which  reversed  the  judgment  of 
special  term  and  granted  a  new  trial,  should  be  revei 

The  first  question  presented  by  the  plaintiff's 
peal  relates  to  the  correctness  of  the  order  permit 
the  defendant,  Nelson,  to  amend  his  answer.  Byi 
was  allowed  to  set  up  a  conveyance  to  himself  f rott 
defendant,  Watkins,  of  the  premises  described  in 
complaint,  coupled  with  a  statement  that  the  int< 
so  conveyed  is  the  same  as  that  theretofore  convi 
by  the  said  Greorge  W.  Nelson  to  Felix  Leinback, 
gustus  WoUeand  Simon  E.  Pettee,  and  by  those 
sons  conveyed  to  Charles  M.  Watkins.  The  order. 
aught  that  appears,  was  made  upon  notice,  or  m 
was  waived  ;  it  was  made,  as  it  recites,  on  motion, 
after  hearing  counsel  for  both  parties,  and  the 
called  an  amendment  may  be  regarded  as  a  suf 
mental  answer.  It  does  not  appear  that  any  objec 
was  made  at  special  term  either  to  its  form  or  apoi 
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srits.  It  was  one,  however,  within  the  power  of  the 
ial  court  to  miake,  and  it  does  not  appear  that  the 
>wer  was  improperly  exercised.* 

The  plaintiflTs  appeal  from  the  judgment  of  Novem- 

«  23d,  1878,  requires  us  to  consider  the  effect  of  the 

Ided  executed  by  Gteorge  W.  Nelson  to  Leinback  and 

}ther8,  and  the  final  conveyance  set  up  in  the  amended 

KDswer ;  and  first,  it  is  clear  that  neither  Leinback  and 

kis  associates,  the  grantees  of  Nelson  or  Watkins, 

to  whom  they  conveyed,  could  successfully  interpose 

the  defense  of  usury  ;  but  that  is  because  they  pur- 

diased  the  equity  of  redemption  only,  subject  to  the 

Bea  of  the  mortgage  (Green  v.  Kemp,  13  Mass.  518). 

The  rule  declared  in  the  case  cited  has  been  repeatedly 

Mowed,  and  must  now  be  deemed  firmly  established. 

It  stands  upon  the  fact  that  such  a  purchaser  acquires 

wily  the  right  to  redeem,  and  upon  the  principle  that  if 

he  will  not  avail  himself  of  this  right  he  cannot  hold 

the  land ;  and,  having  no  title  in  the  land,  cannot  be 


*  The  following  is  the  portion  of  the  opinion  of  Gilbert,  J.,  at 
|Meiil  tenn,  rehiting  to  the  point  discussed  above. 

**  That  the  court  has  a  discretionary  power  to  allow  a  party  to  put 
li  t  mpplemental  answer  in  any  stage  of  the  action,  I  think  is  clear, 
'Wh  under  the  former  and  the  present  Code  {Code  of  Pro.  $  177; 
Otieof  Cit.  Pro.  §644;  Ilolyoke  «.  Adams,  59  N.  7.  233).  That 
^J>cittion  is  not  an  arbitrary  one,  but  must  be  exercised  in  furthcr- 
*Bceof  justice,  and  the  general  term,  no  doubt,  should  reverse  an 
^r granting  such  relief,  in  a  case  where  an  abuse  of  that  discretion 
bibown.  It  is  not  claimed  that  any  such  abuse  occurred  in  this  case, 
btttonly  that  the  order  was  irregular  in  this:  that  an  amendment  of 
the  original  answer,  instead  of  a  supplemental  answer,  was  put  in. 
™  is  a  defect  in  form  only,  and  should  be  disregarded.  The  court 
■••power,  even  at  the  present  stage  of  the  proceedings,  to  conform 
*«  pleadings  to  the  facts  proved  {Code of  Pro.  §§  173,  723).  Besides, 
"■*  ground  of  objection  was  not  taken  in  the  court  below,  and,  for 
^'^^t  reason,  the  objection  is  not  available  here  (Hofheimer  «.  Camp- 
H?  Urn.  160;  S.  C,  59  N.  Y.  272;  Murphy©.  People,  03  Id. 
**)•  The  exception  to  the  admission  of  the  re-convcyance  to  George 
'»•  Nelaoo,  in  evidence,  therefore,  was  properly  overruled." 
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permitted  to  avoid  the   mortgage  by   plea  ( 
of  usury  (Shufelt  t>,  Shufelt,  9  Paige^  146,  and 
Dart,  8  Paige,  369  ;  Morris  v.  Floyd,   5  Ba 
Sands  v.  Church,  6  N.  Y.  347) ;  ''  for  as  to  so  i 
the  property  which  is  necessary  to  satisfy  such 
is  not  in  privity  in  estate  with  the  borrowei 
much  of  the  property  is  not  assigned  orgn 
him."     This  is  the  statement  of  the  reason  of 
by  Jones,  J.,  referred  to  in  the  opinion  of  th 
in  Mechanics'  Exchange  Bank  v.  Commercial 
house  Company  (49  N.  T.  642).     It  is  also  si 
the  same  effect,  though  in  a  different  manner, 
supreme  court   of  the  United  States  in  De ' 
Johnson  (10  Wheat.  369),  where  they  say  that 
trary  rule  would  hold  out  no  relief  to  the  born 
would  be  only  transferring  his  money  from  the 
of  the  lender  to  the  pocket  of  the  holder  of  th 
of  redemption."     This  remark  is  quoted  with  a 
in  Sands  v.  Church  (6  JV.  T.  365),  where,  hold 
the  defense  was  unavailing  to  such  a  purchj 
court  says :  "He  had  made  a  valid  contract  a 
valuable  consideration,  that  so  far  as  he  owne 
interested  in  the  mortgaged  premises  he  woi 
subject  to  the  payment  of  the  debt.    It  would 
trary  to  equity  to  allow  him  to  avoid  its  payn 
would  be  discharging  him  from  the  obligat 
leaving  the  mortgagor  still  liable.     It  would  b 
ing  the  land  from  the  incumbrance  when  he  ha 
that  it  should  be  subject  to  it ;"  and  upon  this 
of  contract  was  placed  the  decision  of  the  com 
The  rule  can  have  no  application  to  the 
when  interposed  by  the  mortgagor  and  borrows 
entire  estate  is  now  his,  subject  to  no  coven 
bound  by  no  contract.     His  gitintees  were  neve 
any  personal  obligation  to  pay  off  the  mortga/s 
had  not  assumed  it  (Belmont  v.  Cowan,  22  iT. 
Dingeldein  v.  Third  Avenue  R.  R.  Co.,  37  1 
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"- m  m —    _        ■  ■  I  I     ■  ,_ , 

Doubtless  Nelson,  the  mortgagor  and  grantor,  might 
liaTe  compelled  payment  from  the  land  while  it  was  in 
the  hands  of   his  grantees,   bat  he  did  not  do  it. 
Whether  the  plaintiffs  might  have,  by  proper  proceed- 
ings, subjected  the  land  while  in  the  hand  of  the  mort- 
gagor's grantees  to  the  payment  of  the  debt  it  is  not 
necessary  to  inquire,  for  such  proceedings  were  not 
taken.    The  present  suit  was  not  brought  for,  nor  is  it 
adapted  to,  that   purpose.    The   complaint  contains 
allegations  usual  in  actions  of  foreclosure,  and  no  others. 
;    The  plaintiffs  seek  to  recover  on  the  ground  of  default 
l    o&  the  part  of  the  obligor  and  mortgagor  in  making 
payment  according  to  the  condition  of  the  bond  and 
ntortgage,  and  asks  no  relief  upon  the  ground  that  by 
luiy  arrangement    between    the   mortgagor   and    his 
gnuitees  the  land  had  been  subjected  to  the  payment 
<rf  the  mortgage  debt.     I  do  not  say  that   it  would 
help  the  plaintiffs  to  have  done  so,  but  nothing  short 
of  some  act  on  their  part,  indicating  their  acceptance 
of  the  benefit  of  the  implied  covenant  entered  into  be- 
^een  Nelson  and  Leinback  and  others,  would  suffice  ; 
perhaps  that  would  not. 

The  question  does  not  arise  here  and  is  not  to  be 

decsided,  for  nothing  was  done  or  attempted  by  the 

phuntiffs    which    raises    the    question.     The    various 

grantees  of  the  mortgaged  premises  are  made  parties 

^ply  as  i)ersons  who  had  acquired  an  interest  in  the 

pi^mlses  subsequent  to  the  mortgage.*    This  is  not 

efficient;    the  suit  is   upon   the  various    mortgages 

themselves — not    upon    any  new   contract ;    and   the 

I^tiffs  are  in  no  better  or  different  condition  than 

ttey  would  have  been  if  the   title  to   the  land  had 

J^niaiued  at  all  times  in  Nelson.     Hatfield  v.  Newton 

^^^?idf.  Ch.  615),  is  in  point  upon  this  question,  and 

^^  Well  decided.     It  is  there  held  that  where  the  de- 

A.S  to  the  effect  of  this  aUegation,  see  Lewis  «.  Smith,  9  iV.  F. 
^J  **tx)st  9.  Koon,  80  Id.  42S;  Merchaots' Bank  t>.  Thomson,  65  Id.  11. 
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fense  of  usury  is  interposed  to  the  foreclosure  of 
mortgage  by  the  purchaser  of  the  equity  of  redem] 
tion,  the  complainant  cannot  overcome  it  by  pnx 
that  the  lands  were  conveyed  subject  to  the  mor 
gage,  unless  his  bill  sets  forth  the  execution  ao 
terms  of  such  conveyance.'  The  commencement  of  tl 
suit,  then,  was  not  an  act  of  the  plaintiff,  accepting  tl 
benefit,  if  any  there  was,  of  the  provisions  of  tt 
deed  from  Nelson  to  Lienback,  &c.,  or  from  them  I 
Watkins.  Of  course  the  lis  pendens  could  have  t 
greater  effect.  It  was  quite  unimportant  so  far  i 
Nelson  is  concerned,  for  he  had  actual  notice  of  ever 
fact  which  could  be  properly  stated  in  the  lispenden^ 
and  would  have  been  equally  bound  although  none  ha 
been  filed.  It  could  only  be  deemed  to  give  him  coi 
structive  notice,  whereas,  both  as  a  debtor  and  as  part 
to  the  suit,  he  had  actual  notice  of  every  fact  which  tl 
notice  could  contain.*  Neither  the  conveyance  b 
Nelson  nor  the  declaration  subjecting  the  land  to  tt 
mortgages  was  made  for  the  benefit  of  the  plaintiffs 
nor  were  they  in  any  sense  privy  to  the  contract  or.tt 
consideration.  Nelson  intended  to  benefit  himself,  an 
the  consideration  was  wholly  between  himself  and  h 
grantees.  The  declaration  made  the  land  the  primar 
fund  for  the  payment  of  the  mortgages  ;  that  is,  pr 
raary  as  between  Nelson  s  liability  on  the  bond  an 
the  land.  It  was  as  if  Nelson  had  placed  so  mac 
money  in  the  hands  of  his  grantees  to  be  applied  upc 
the  mortgages  ;  the  obligation  on  the  part  of  tl 
grantees  of  the  land  was  to  hold  it  for  the  indemnity  < 
Nelson. t  The  plaintiffs  had  no  knowledge  of  this,  di 
not  assent  to  it,  nor  were  they  the  parties  intended  I 

♦  See  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  T.  616;  Becker 
Howard,  66  Id.  5;  affi'g  4  Hun,  359;  8.  C,  6  Supm,  Ct.  (T.  d  C 
603 ;  and  rev'g  47  Haw.  Pr.  423. 

t  See  Binsee  v.  Paige,  1  Abb.  Ct.  App.  Dec.  138;  CoUinso.  Bo« 
1  Abb.  New  Cau  97 ;  Cosbman  r.  Henry,  5  Id,  230. 
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be  benefited;  it  was  in  the  power,  therefore,  of  the 
grantor  and  mortgagor  to  so  change  the  relation  that 
(he  obligation  on  the  part  of  his  grantees  should  be 
canceled  and  the  dedication  of  the  land  to  the  payment 
of  the  mortgages  revoked  (Simson  v.  Brown,  68  iV.  Y. 
355;  Merrill  v.  Greene,  55  Id.  270;  Kelly  v.  Roberts, 
«/d.  432 ;  Thorpe  v.  Keokuk  Coal  Co.,  48  Id.  253).* 
The  forcible  and  significant  inquiry  made  by  the 
Ifiamed  Jadge  James  in  Kelly  v.  Roberts,  supra^  and 
the  conclasion  of  the  court  therein,  apply  with  great 
force  to  the  question  now  in  hand.t    The  effect  of  the 

'■         *  Compare  Devlin  v.  Murphy,  5  Abb,  New  Cos,  242 ;  Ranncy  v. 
Pollen, /d  240;  Shepard  «.  Shepard,  7  Johns.    Ch.  57;  and  see 
^11».  Weinberg,  4  Abb.  New  Cos.  139;  affi'g  2  Id.  422;  Collins' 
\      Petition,  6  Id.  227 ;  Loomis  «.  Balheimer,  6  Id.  203. 

t  The  words  of  James,  J.,  above  referred  to,  are  as  follows:  **  The 

QBotion  presented,  therefore,  by  this  case,  is  whether  a  verbal  agree- 

[•^ot  between  creditor  and  debtor,  iipon  no  new  consideration,  that 

^^'•^  of  paying  the  debt  to  the  creditor,  the  debtor  will  pay  it  to  a 

^bird  person,  the  debtor  himself  having  no  interest  in  the  question  to 

wliQoi  the  money  shall  be  paid,  is  final  and  irrevocable  by  the  crcd- 

'^)  although  such  third  person  has  given  no  assent  thereto,  nor 

''^^ed  any  notice  of  such  agreement.     It  is  not  enough  to  claim,  in 

*'^er  to  this  question,  that  the  third  person,  on  receiving  notice 

/^'*of,  may  accept  the  promise  and  sue  thereon,  the  original  cred- 

^  ^11  assenting.     Cases  which  hold  that  if  money  be  paid  to  A., 

^  paid  over  to  B.,  the  latter  may  sue  for  and  recover  the  same,  as 

^^*yhad  and  received  to  his  use  by  A.,  do  not  answer  this  question. 

'  It  would  be  a  very  liberal  extension  of  these  cases  if  it  should  be 

^^  that  if  A.  hand  money  to  his  own  servant  or  agent,  with  in- 

^^ctions  to  carry  and  deliver  it  to  B.,  which  the  servant  or  agent 

^''^^  to  do,   such  instructions  are  irrevocable,  and,  although  A. 

•**oul<i  change  his  mind  before  his  agent  or  servant  sets  out  on  his 

'^'^^  he  could  not  countermand  the  instructions,  and  take  back  his 

^^^ey.    Until  such  instructions  have  been  acted  upon  in  some  man- 

^f  the  servant  continues  servant  of  A.,  and  only  his  servant.     So, 

"*'*  one  hands  money  to  his  servant,  agent,  or  friend,  with  a  re- 

^®®'  that  he  visit  the  city  and  therewith  pay  a  note  due,  or  about  to 

*^^oie  due,  can  it  bo  seriously  qnestioned  that  if,  before  anything 

^^cr  it  done,  such  one  concludes  to  use  the  money  for  some  other 

^P^^9^^  or  to  pay  some  other  debt,  he  may  do  so  ?    I  think  not." 
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conveyance  by  Watkins  to  Nelson  was  to  vest  in  hi 
80  much  interest  in  the  land  as  the  former  had  acquire 
Nelson  had  then  a  perfect  title  to  the  property  and 
right  to  interpose  the  defense  of  osnry  in  like  manii 
as  if  he  had  never  parted  with  the  equity  of  ledeni 
tion.  Hartley  v.  Harrison  (24  N.  T.  173),  is  not  to  i 
contrary.  In  that  case  the  mortgaged  premises  wi 
declared  subject  to  the  usurious  mortgages,  and  so  i 
mained  in  the  hands  of  the  grantee  who  had  also  i 
sumed  its  payment.  It  was  held  that  to  him  t 
defense  of  usury  was  not  available,  and  for  the  n 
son  that  if  it  was  he  would  thus  '^obtain  an  inten 
in  the  lands  which  the  mortgagor  never  agreed  or  i 
tended  to  transfer  to  him,"  and,  as  stated  by  Woo 
RUFF,  J.,  in  Cope  v.  Wheeler  (41  If.  T.  315):  "Tl 
would  be  not  because  the  mortgage  was  not  usorio 
and  void  as  between  the  parties  thereto,  but  becaa 
he  was  not  at  liberty  to  use  that  as  a  defense,  havii 
retained  in  his  hands  the  amount."  In  that  case 
appears  that  one  Elizabeth  Cravey  mortgaged  carta 
lands  to  secure  an  usurious  loan  of  $1,000,  and  afU 
ward  conveyed  the  mortgaged  premises  to  one  Hui 
ington,  subject  to  the  mortgage,  and  $1,000  was  d 
ducted  from  the  purchase  price  in  consequence  of  tl 
mortgage.  In  a  controversy  concerning  certain  surpl 
moneys,  the  question  of  validity  of  this  mortgai 
became  material,  and  the  court  say,  '^  The  conditioii 
sale  to  Huntington  was  not  a  confirmation  of  tl 
original.  An  usurious  contract,  while  it  remains  e 
ecutory,  is  wholly  incapable  of  confirmation,  ai 
although  the  deed  to  Huntington  was  such  a  wai? 
as  enabled  the  defendant  as  against  Huntington  to  e 
force  the  mortgage  against  the  land,  if  he  chose,  yet 
against  the  borrower  himself  the  waiver  was  of  i 
force ;  so  that  had  these  Wisconsin  lands  afterwan 
become  the  property  of  the  plaintiffs  by  conveyan 
from  Huntington,  this  mortgage  remaining  unpai* 
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the  defense  would  have  been  available  to  them  against 
its  enforcement." 

The  case  of  Schermerhorn  v.  Talman  (14  JV.  T.  93), 
has  no  application.  In  that  case  the  obligation  of  the 
defendant  had  been  discharged  in  bankruptcy.  This 
property,  including  the  premises  in  question,  had 
pused  to  the  assignee.  From  him  he  acquired  a  new 
title,  but  was  under  no  obligation  to  pay  the  debt  for 
▼hich  the  land  was  mortgaged.  He  had  ceased  to  be 
the  tx)iTower,  he  was  a  purchaser. 

In  the  case  before  us  Nelson  has  at  all  times  been 

ji^^lefor  the  debt,  and  he  had  always  had  an  interest 

^  the  property  to  the  amount  of  the  usurious  mort- 

8%eL  The  plaintiffs  proceeded  against  him  as  a  debtor, 

^d  against  the  land,  because  of  his  mortgage  to  secure 

*e  debt. 

Upon  principle  and  authority  the  judgment  ap- 
P^iledfrom  by  the  plaintiff  is  correct. 

The  order  and  judgment  of  the  'general  term,  en- 
toj^ed  on  the  22d  day  of  May,  1878,  in  the  office  of  the 
clerk  of  ELings  county,  reversing  the  judgment  of  the 
•P^cial  term  in  this  action  and  gi-anting  a  new  trial, 
Bhould  be  reversed,  a  new  trial  denied,  and  the  judg- 
^>^^Tit  of  the  special  term,  so  far  as  appealed  from  by 
the  plaintiffs,  affirmed,  with  costs. 

^e  order  of  the  general  term,  entered  in  said  office 
oa  the  30th  day  of  September,  1878,  affirming  the  order 
of  the  special  term  allowing  the  defendant  Nelson  to 
wnend  his  answer,  should  be  affirmed,  with  costs. 

"^e  judgment  of  the  general  term  entered  in  said 
ctei-tg  office  on  the  23d  day  of  November,  1878,  should 
^  ^finned,  with  costs. 

-A^  the  judges  concurred,  except  Andrews,  J.,  ab- 
^Udgment  accordingly. 
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BROWN    V.    JOHNSTON. 
N.  T.  Common  Pleas  ;  Special  Terrrij  April,  1879. 

MoBTOAOBS. — ^AssiONHEin*. — ^Regosdiko  Act. — EaropFEL. 

An  assignment  of  a  bond  and  mortgage,  recorded  by  the  asBignor,  but 
never  delivered  to  nor  accepted  by  the  assignee,  has  no  legal  inoep* 
tiou  in  favor  of  such  assignee,  as  against  a  subsequent  Smm  JUi 
assignee  for  value  of  the  same  assignor. 

If  the  money  paid  by  a  bona  fide  assignee  of  a  mortgage  which  had 
been  previously  assigned,  is  invested  in  other  property,  whicb  if 
subsequently  conveyed  to  the  first  assignee,  the  doctrine  of  equita* 
blc  estoppel  applies,  to  prevent  the  latter  from  claiming  the  moit^ 
gage. 

A  second  assignment  of  a  mortgage  to  a  hma  fide  purchaser,  liter  a 
previous  assignment  to  a  third  person,  lacking  delivery.  Acceptance, 
and  consideration,  but  recorded,  is  entitled  to  the  superior  eqnit?- 

The  statutory  notice  by  record  is  intended  only  for  a  hma  fide  p^' 
chaser  or  incumbrancer.* 

Trial  by  the  court. 

*  As  to  delivery,  see  Fisher  v.  Hall,  41  JV.  F.  416;  Ford  v.  JaiT*' 
2  -466.  Ct.  App.  Dec.  159;  Schroeder  e.  Gurney,  73  N.  Y,  480;  B*^^ 
c.  Tompkins  County  Nat.  Bk.,  15  Uun^  11;  Patterson  c.  Snell,  67 -.^'^ 
659;  Gage  «.  Gage,  36  Mic^i.  229;  Thatcher  «.  St.  Andrew's  Chnr*^^ 
Zl  Id.  264;  Roosevelt  c.  Carow,  ^  Barb,  190;  McLean©.  Button,  ^ 
Id.  450 ;  Brown  v.  Austen,  35  Id,  841 ;  Brackett  v.  Barney,  28  ^. 
333;  Stanton  ©.  Miller,  58  Id.  192;  rev'g  1  Supm.  Ct.  {T.  d  C.) 
Cocks  V.  Barker,  49  iV:  Y.  107;  Shrader  v,  Bonker,  US  Barh. 
Dietz  V.  Farish,  44  8u2Mfr.  Ct.  (/."  <fc  A)  190;  Macaulay  e.  Porter, 
N.  Y.  173;  Spencer  v.  Carr,  45  Id.  406;  Campbell  t.  Thomas, 
WUe.  437;  Cannon  v.  Cannon,  26  ^T.  J.  Eq.  816;  Newton  e.  Bealer, 
Iowa,  334;  Steele  «.  Miller,  40  Id.  402;  Stiles  t.  Probst,  69  IJL 
Duer  V.  James,  42  Md.  492;  Bell  v.  Farmers'  Bank,  11  Bwh  {Kff.) 
Kille  t.  Ege,  79  Penn.  St.  15. 

As  to  effect  of  recording  mortgages  and  assignments  of  mort[ 
see  Greene  v.  Warnick,  64  N.  Y.  220;  4  iZiiw,  703;  St.  John  v.  Sptu- 
ing,   1  Supm.  Ct.    (T.  &  C.)  483;  Goelet  v.   McManus,  1  Hwii, 
Greene  c.  Deal,  4 /</.  703;  Lane  v.  Nickerson,  17  Id,  148;  Cirf 
Wliite,  52  N.  Y.  138;  Ayrault  c.  Murphy,  67  Id,  208;  Crane  •. 
67  Id.  437;  affi'g  7  Hun,  357. 
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This  was  aa  action  by  William  R.  Brown  against 

Harrison  Johnston  and  William  M.  Gawtry,  to  have  an 

assignment  of  a  bond  and  mortgage  declared  void,  and 

lor  an  injunction  against  the  defendant,  Johnston,  and 

that  the  plaintiff  be  adjudged  and  declared  to  be  the 

true  owner  of  the  mortgage. 

The  defendant,  Johnston,  a  resident  of  Columbus, 
Mi8s.,  and  the  other  defendant,  Gawtry,  a  resident 
ci  New  York  city,  were  friends  of  long  standing,  and 
for  many  years  had  had  business  dealings  with  each 
other,  and  Ghawtry  was  believed  by  Johnston  to 
^  a  man  of  large  wealth,  and  had  his  entire  ^confi- 
dence. 

In  1866  Johnston  began  to  remit  large  sums  of 

Bioneyto  the  firm  of  which  Gawtry  was  a  member. 

Ifhis  money  was  held  by  the  firm  under  an  agreement 

that  it  should  be  repaid  at  anytime  upon  notice  and 

demand,  and  in  the  meantime  should  bear  interest  at 

fi^e  per  cent.     The  firm  used  the  money  in  purchasing 

^business  paper,  making  such  purchases  at  their  own 

^^  and  'pSLjing  Johnston  interest  upon  the  whole 

•mount  every  six  months.     In  February,  1867,  Gaw- 

^^y's  firm  was  dissolved,  and  thereupon  the  whole  of 

^he  money,  amounting  to  $190,000,  was  transferred  to 

"^^y,  who  afterwards  organized  a  new  firm  and 

^'^f erred  $54,500  of  this  money  for  use  in  its  busi- 

'^^^^j  for  which  amount  he  allowed  Johnston  seven  per 

5^^t-  interest,  but  continued  to  use  the  remainder  as 

®  fiaw  fit,  informing  Johnston  of  its  use,  but  account- 

-  8"  to  him  for  it  in  gross,  and  being  fully  authorized 

_^  Mm  to  exercise  his  own  discretion  as  to  its  employ- 

Iti  1869  Gawtry  was  in  bad  health  ;  and  thinking  to 

^ire  Johnston  as  to  a  part  of  his  indebtedness,  in 

r^^^  of  his  death  or  any  disaster,  he  executed  several 

^^^'^^nments  purporting  to  be  assignments  to  the  latter 

^^Teral  purchase-money  bonds  and  mortgages  which 


ITi^i  ABBOTTS    NEW 


Brown  r.  Johnston. 


he  had  taken  to  himself.     Among  these  was  a  mort- 
gaffe  for  §15jyx».  given  by  one  Thatcher  M.  Adams,  of 
property  in  Westche5?ter  county.     Upon  the  execntion 
of  the  assignment  of  this  mortgage  Gawtry  sent  it  with 
the  mortgage  to  Westchester  county  to  be  recorded, 
with  directions  that  thev  should  be  returned  to  him, 
which  was  done,  and  he  notified  Johnston  of  the  as- 
signment, but  never  showed  or  delivered  it  to  him,  bat 
kept  it  in  his  possession.     Adams,  the  mortgagor,  wis 
never  notified  of  this  assignment  until  October,  1878^ 
but  continued  until   then   to  pay  interest  every  sir 
months  to  Gawtry,  as  the  sole  owner  thereof,  who  re- 
ceipted for  the  same  in  his  own  name. 

This  assignment  was  m:ide  as  a  collateral  secority 
for  $15,000  of  the  indebtedness,  and  not  in  pursuaneeot 
any  arrangement,  agreement  or  understanding,  bat 
simply  of  Gawtry- s  own  motion  ;  was  not  an  investmenfc 
of  $15, (XK)  of  Johnston's  mcmey,  and  was  never  accepted 
by  Johnston  as  a  payment  of  any  of  Gawtry's  indebt- 
edness to  him.  After  the  assignment  Grawtry  paid 
Johnston  interest  at  the  rate  of  seven  jKjr  cent,  on  to 
amount  of  money  repre:  ented  by  the  mortgages  (A 
which  he  had  executed  assignments,  but  always  paii 
the  interest  in  gross,  and  was  looked  upon  by  Johnston 
as  his  debtor  to  the  full  amount  of  his  original  indeb^ 
edness,  and  was  i)ermitted  by  Johnston  to  do  with  all 
the  securities  as  he  saw  fit. 

In  February,    1876,  when  the  bond  and  mortgage 
became  due,  Gawtry  called  for  its  payment,  and  Adatn5 
applied  to  the  agents  in  New  York,  of  the  plaintiffs 
who  resided  in  England,  for  the  latter  to  take  th* 
mortgage,  which  was  done,  and  the  plaintiffs  agen^^ 
paid  Gawtry  the  full  amount  of  the  mortgage,  wit* 
interest,  and  the  latter  executed  an  assignment  ther^^^ 
in  his  own  name  to  the  plaintiflf,  and  delivered  thesam^^ 
together  with  the  bond  and  mortgage,  to  the  plait*^' 
ilTs  agents,  who  had  it  recorded  in  New  York  couni 
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re  the  land  then  was,  under  the  act  of  1873  making 
part  of  Westchester  county  a  part  of  New  York 

• 

lawtry  thereafter  assigned  to  Johnston  a  mortgage 
$15,000  on  some  other  lots,  to  take  the  place,  as 
ateral  security,  of  the  Adams  mortgage ;  and  used 
money  which  he  had  received  from  the  plaintiff  in 
construction  of  eight  houses  upon  the  lots  so 
rtgaged,  which  houses  were  afterwards,  in  a  settle- 
nt  between  them,  conveyed  to  Johnston,  who  had 
)n  informed  of  the  change  of  mortgage  and  had 
[luesced  therein. 

In  September,  1876,  GFawtry  delivered  to  Johnston 
tain  bonds  and  mortgages  amounting  to  $70,000  in 
among  which  were  two  mortgages  which  had  been 
de  by  Gktwtry  in  favor  of  Johnston,  and  recorded  in 
9,  about  the  time  of  the  execution  of  the  assignment 
the  Adams  mortgage ;  and  Johnston  for  the  first 
B  received  any  bonds  and  mortgages  as  a  payment 
icconnt  of  GFawtry's  indebtedness  to  him. 
tn  May,  1877,  Gawtry  and  Johnston  came  to  a  full 
tement  of  their  account,  and  the  former  was  deb- 
with  the  full  amount  of  his  original  indebtedness, 
$5,000,  which  had  been  paid  in  cash,  and  turned 
*  to  Johnston  as  a  payment  thereon  mortgages  and 
)erty,  including  the  $70,000  of  mortgages,  and  prop- 
to  the  value  of  $101,000,  in  which  were  included 
eight  houses  constructed  with  the  money  paid  by 
plaintiff  to  Gawtry,  who  gave  his  notes  for  the  bal- 
)  of  his  indebtedness.  At  the  time  of  this  settle- 
it  Johnston  made  no  claim  to  the  Adams  mortgage, 
the  $15,000  which  it  had  represented  was  included 
the  amount  with  which  Grawtry  was  debited,  and 
which  the  settlement  was  made. 
Adams  continued  to  pay  interest  to  the  plaintiff 
Ml  the  bond  and  mortgage,  and  neither  he  nor  the 
intifl  had  any  knowledge  or  information  of  the  ex* 
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istence  of  any  assignment  to  the  defendant,  Johnston, 
until  during  the  month  of  October,  1878,  when  the 
latter  notified  them  tliereof,  and  claimed  the  bond  and 
mortgage. 

Plaintiff  thereupon  brought  this  action. 

Douglass  Campbell^  for  the  plaintiff. — ^Therewas 
no  consideration  for  the  assignment  from  Gfawtiy  to 
Johnson  (Riipp  v,  Blanchard,  34  Barb.  627 ;  Kingston 
Bank  v.  Gay,  19  Id.  459).    Payment  to  one  having  tba 
bond  and  mortgage  is  good  (Williams  v.  Woller,  % 
Sandf.  Ch.  325 ;  Megary  v.  Funtis,  6  Id.  325).    Gair- 
try's  acts  were  ratified  by  Johnston  (Howard  v.  DU' 
can,  3  Lans.  174 ;  46  Me.  176  ;  33  Conn.  95  ;  4  ilflw, 
447 ;  32  III  387 ;  7  HumpJi.  224 ;  1  WaWs  AdiM 
and  Defenses^  234,  and  cases  cited).     There  was  bo 
delivery  of  the  assignment  to  Johnston.     Putting  it 
on  record  is  not  enough.    There  must  be  acceptance 
(Jackson  v.  Phipps,  12  Johns.  418  ;  Elmy  v.  MetalC 
1  Den.  327).    A  deed  absolute  on  its  face  maybe 
shown  to  have  been  executed  only  as  collateral  secoritT 
(46  N.  Y.  607). 

Frederick  Smarts^  for  defendant,  Johnston. 

Larreatore,  J. — ^This  is  not  a  difficult  case  to  dispo* 
of,  or  one  requiring  further  examination.     I  still  rettf* 
the  same  impression  that  I  had  at  the  close  of  the  testi-  | 
mony.    It  is  evident  that  the  relations  between  John- 
ston and  Gawtry  were  of  a  very  intimate  and  confideBta»l 
character,  prior  to  the  assignment  of  the  Adams  nMJtt* 
gage.     Money  was  loaned  by  the  one  to  the  otbc* 
without  any  promise  or  expectation  of  having  securityi 
and  the  security  subsequently  given  was  entirely  at  tb® 
suggestion  of  Mr.  Gawtry  himself,  for  the  protecti^* 
of  his  friend,  who  had  intrusted  him  with  so  large  ^ 
amount  of  money.    The  mortgage  given  by  Mr.  Adatf* 
was  a  purchase-money  mortgage  of  property  convey^ 
to  him  by  Gawtry,  and  did  not  come  from  the 


ABBOTTS    NEW    CASE3. 


Brown  B,  Johnston. 


;s  made  hj  Johnston.  It  was  incladed  among  the 
gages  that  were  assigned  by  Gawtry  to  Johnston 
he  latter's  protection,  in  case  of  aoy  sudden  eni- 
icy.  The  assignment  of  Johnston  was  put  upon 
■d,  but  was  never  delivered  and  never  accepted  by 
Therefore,  as  batween  him  and  innocent  third 
es,  it  had  no  legal  inception.  There  was  no  de- 
yat  the  time  when  the  plaintiff  i)artecl  with  his 
sy  in  the  purchase  of  the  mortgage  in  question, 
Adams  stands  before  the  couvt  as  an  innocent 
Y  who,  without  notice,  had  procured  an  as.signment 
lis  mortgage.  The  plaintiff,  Mr.  Brown,  stands  in 
same  position.  He  comes  before  the  court  and 
i  to  have  this  first  assignment  removed  as  a  cloud 
B  his  title.  It  is  evident  that  Mr.  Johnston  knew 
ling  of  his  assignment  until  long  after  the  assign- 
t  of  the  mortgage  to  Mr,  Brown,  and  only  knew  of 
len  when  he  was  told.  I  think  the  correspondence 
reen  the  parties  explains  the  wliule  matter,  and 
n  that  Mr.  Gawtry  was  making  these  assignments 
ely  as  collatenil  security,  for  Mr.  Johnston's  benefit, 
aseof  any  misfortune  that  might  hiqipen.  It  is  the 
iion  of  equity,  where  the  law  is  defective,  to  correct 
ind,  it  seems  to  me,  this  is  a  profrer  case  for  the 
lication  of  tlie  rule. 

tt'here  a  party,  in  good  faith,  and  without  knowl- 
eof  another's  claim,  has,  for  a  valuable  considera- 
I,  acquired  title  lo  the  thing  in  dispute,  his  right 
nld  be  sustained.  If  there  is  any  loss  resulting 
nMr.  Jolinston's  excessive  confidence  in  Mr,  Gaw- 
1  Mr.  Johnston  should  be  the  one  to  bear  it. 
Icannotsee  that  there  is  anygi-ound  upon  wliich 
'  conrt  can  be  asked  to  sustain  the  tirat  assignment, 
fiittoney  has  been  iwiid  by  the  plaintiff,  and  the  evi- 
*»  shows  that  the  proceeds  of  the  SlRjOOO  were  in- 
"Mill  other  property  wliich  was  subsequently  con- 
fed  to  Mr.  Johnston.    That   testimony  is  undis- 
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puled.  That  being  so,  then  the  doctrine  of  equitable 
estoppel  applies. 

Tht!  Ih'st  nssignment  lacked  the  three  elements  nec- 
essary tij  give  it  viilidity,  namely:  delivery,  accept- 
ance and  considei-ation  ;  and  plaintiff's  nssignment  in- 
teiveniiif?  tliese,  is  entitled  to  the  suj^erior  equity. 

As  to  the  slatutory  notic^e  by  recortl,  that  is  in- 
tended fov  a  /loita  fide  purchaser  or  incumbrancer 
acting  in  good  faith,  and  I  cannot  hold,  under  the  state 
of  facts  beftire  lue,  that  Mr,  Johnston  is  either,  I 
think  the  rule  of  superior  equity  is  in  favor  of  the 
plaintiff,  and  that  he  should  have  the  relief  asked  for 
in  his  complaint. 


CUFF    P.    DORLAND. 


N.    Y.   SiipretiH-  t'ourl,  First  Departmenf- ;  Special 
T<Tiiian<l  Chainbuni,  Dtceiuhtr,  1878. 

I'AHTIE^.^.' SSUINMEST.  — TlUNSfKIl     OF    INTEKEST.  —  CoiHi    OV    ClV.      1 
I'Kr..    S    "111-  I 

A  party  liiiiii^uilin^  to  jiliiiiitlirH  i'i<^lilK.  in  an  nation  bjr  pun'hnsc,  diii' 
ill!;  tin;  iii'mluncy  tiiinor,  mny  ciintiniic  to  prusccutc  it  in  the  nam* 
ot  lli(j  tiii;;iti:il  itliiiiiliff,  tlie  samu  ns  tiiou^li  nii  chnngc  of  interest 

1 1  ad  taken  jilarf. 

Motion  by  defendant  to  open  a  judgment  taken  by 
default. 

This  notion  was  brought  by  Patriek  CufT  against 
Jane  A.  Borland,  to  comiwl  specilie  perfoi-niance  of  a 
contract  for  the  sale  of  a  parcel  of  land  in  New  York 
city. 

At  a  second  trial,  granted  by  the  court  of  appeals 
(57  N.  Y,  CCO),  defendant's  defanlt  was  taken. 

Upon  this  motion  it  was  claimed,  atnong  other 
things  excusing  the  default,  thai  the  plaintiff,  since 
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ing,  under  the  statute,  as  to  an  action,  and  that  tlie 
general  partner  was  a  necessary  party. 

^.  Jj.  Fancher,  for  the  defendants  and  mution, 
cited  the  following  authorities ; — Dayton  on  Surr.  asy  ; 
Code,  %  507  ;  Ackley  b.  Ackley,  17  How.  Pr.  26  ;  Phil- 
lips c.  Grorhani,  17  N.  7.275;  Dobson  v.  PearcP,  12 
Id.  156  ;  Crary  z.  Goodman,  2  Id.  260 ;  Foot  v.  Sprague, 
12  How.  Pr.  355  ;  Jennings  ».  Whittemore,  2  Supm. 
Ce.  IT.  (t  C]  378;  Munaon  v.  Howell,  20  How.  Pr.  m-, 
"Walkenshaw  v.  Perzel,  32  Id.  310  ;  Clare  v.  Stewart,  8 
HuUy  127. 

Henry  NicoU,  for  plaintiif,  opposed. 

Brady,  J. — I  have  made  several  examinations  of 
this  case  and  have  always  an-ived  at  the  conclusion 
that  the  motion  sliould  be  granted.  The  business  rela- 
tions of  the  witness,  Charles  B.  Peet,  to  the  plaintilF 
and  the  decedent,  and  that  of  each  to  the  other,  were 
a\ich,  when  united  to  the  demand  herein,  as  to  make 
it  just  that  the  contemplated  accounting  should  be 
had,  or,  at  least,  that  such  an  examination  of  the  part- 
nership accounts  should  be  made  as  would  determine 
the  issue  presented,  whether  the  decedent  in  fact  was 
fte  plaintiff's  debtor.  The  defendants  should  not  be 
iriTen  to  a  separate  action.  The  court  in  this  has 
"Dple  power  to  bring  in  the  necessary  parties,  and 
(^les  B.  Peet  is  a  necessary  party,  for  the  pnrpr)se 
«>tBd  (Munson  c.  Howell,  20  Hoio.  Pr.  60  ;  Code,  U  »t>7, 
*^%  452  ;  Dayton  on  Surr.  389). 

Indeed,  it  ts  the  duty  of  the  court  to  ordt^r  a  pcr- 
.■■r/'.-^T^  to  be  made  a  party,  when  it  appears  at  the  hear- 
'■'•■'  r^^  or  at  any  stage  of  the  suit,  that  such  a  course  is 
i'  L.i.'-^Cessary  to  a  complete  determination  of  the  contro- 
*"■- ;:.'  ^Wo),  even  though  no  objection  has  been  made  by 
■-'^^i-  ier  party  (1  Wail's  Pr.  1G4,  and  cases  cited). 
■'^*>;"       [  Lare  no  suggestion  to  make  as  to  merits.     The 
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propriety  of  granting  this  motion  is  all  that  I  have  con- 
sidered. 

Ordered  accordingly. 

No  appeal  was  taken. 


PEOPLE  V.  THE  SECURITY   LIFE   INSUBANCB 

AND  ANNUITY  CO. 

ZT.   F.  Supreme  Courts  First  Department;  General 

Term,  May,  1879. 

Again,  iVl  Y.  Court  of  Appeals,  October,  1879. 

Life  Insubai^ce. — Dissolution  op  Company. — ^Notice  to  Pbesest 
Claims. — Policy- holders  Creditors,  notPabtners. — Off-set- 
ting Premium  Notes. — Reserve. — Rights  of  Annuitants. 
— Endowment  Policies. — Mode  of  Ascertaining  Pres- 
ent Value  of  Different  Kinds  of  Policies. 

Where  a  policy-holder  died  subsequent  to  the  appointment  of  a 
receiver  to  close  up  the  nfTairs  of  a  life  insurance  company,  and  after 
the  time  when  a  renewal  premium  became  due,  which  remained 
unpaid,  but  tlic  policy  was  in  full  force  at  the  date  of  the  receiver*! 
appointment, — Jleld^  that  it  was  a  valid  claim  to  the  amount  doe 
upon  it  as  an  unmatured  policy. 

Unmatured  endowment  policies  have  no  advantage  or  priority  over 
ordinary  unmatured  policy  claims,  in  the  distribution  of  the  assets 
of  a  dissolved  life  insurance  company. 

Policies  in  such  a  company,  which  were,  by  their  terms,  made  upon  a 
gold  basis,  both  as  to  payments  of  premiums  and  amount  assured, 
should  have  the  dividends  due  thereon  paid  in  gold. 


Where,  upon  the  application  of  a  receiver,  appointed  upon  the  disso- 
lution of  a  life  insurance  company,  an  order  is  made  for  the  publi- 
cation of  notice  to  creditors  to  exhibit  their  claims,  as  required  by 
2  li.  S.  4G7,  §  56,  and  the  notice  is  duly  published,  claims  against 
the  company,  not  exhibited  within  the  time  mentioned  in  the  notice, 
are  precluded  from  sharing  in  the  assets. 

Holders  of  unmatured  policies  in  dissolved  life  insurance  companies 
arc  not  entitled  to  have  a  pro  rata  portion  of  the  premiums  paid  by 
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them  refun(le<l  to  them  before  the  payment,  out  of  the  assets,  of 
other  creditors. 

ITie  provisions  of  2  i?.  8.  470,  §§  75,  77,  relating  to  refunding  a  jwr- 
tion  of  premiums,  and  canceling  policies  of  insurance,  arc  not 
applicable  to  life  insurance  comimnies,  but  apply  only  to  lire  and 
marine  or  other  insurances,  having  a  definite  term  to  run. 

The  holders  of  unmatured  })olicie8  in  a  dissolved  life  insurance  com- 
pany arc  not  partners  in  the  company,  but  arc  creditors  for  the 
present  value  of  their  policies  at  the  date  of  the  dissolution  of  tlie 
company,  as  estimated  from  tables  showing  the  expectancy  of  life. 

Where  policy-holders  have  given  notes  in  part  payment  of  premiums, 
the  amounts  due  upon  such  notes  should  be  oH-sct  against  the 
value  of  the  policies,  and  the  dividend  should  be  declared  and  pkid 
upon  the  balance. 

The  value  of  an  unmatured  paid-up  policy  is  to  be  computed  in  the 
same  way  as  that  of  unmatured  policies  upon  which  annual  pre- 
miums are  payable. 

The  reserve  is  the  balance  of  the  premiums,  ascertained  by  certain 
rules,  necessary  to  carry  the  policy  to  maturity. 

Annuitants  of  a  life  insurance  company,  upon  its  dissolution,  are  en- 
titled to  receive  the  present  value  of  their  annuities,  computed 
upon  the  basis  of  the  Northampton  Tables,  with  interest  at  six  {)er 
cent. 

Annuities  are  not  cases  of  insurance,  and  arc  not  to  be  governed  by 
the  rules  applicable  to  life  insurance. 

Upon  the  dissolution  of  a  life  insurance  company,  death  claims  which 
matured  before  the  dissolution  have  no  lien,  legal  or  equitable,  upon 
the  lands  of  the  company,  and  are  not  to  bo  preferred  to  claims  of 
holders  of  unmatured  policies. 

The  general  rules  for  estimating  the  values  of  running  policies  should 
not  be  used  where,  upon  facts  existing,  the  precise  value  of  a  policy 
may  be  easily  ascertained. 

Hence,  where  a  life  insurance  company  was  dissolved  and  a  receiver 

appointed  December  14,  1876,  and  a  holder  of  a  policy  upon  which 

the  premiums  had  been  paid  to  ^larch  27,  1877,  died  March  15,  and 

his  administrator  served  upon  the  receiver  proof  of  his  death,  May 

23,  1877,  long  before  the  expiration  of  the  time  under  the  publislied 

notice  for  the  presentation  of  claims,  and  by  the  terms  of  the  policy 

the  amount  insured  was  payable  ninety  days  after  proofs  of  death, — 

Befdf  that  the  present  value  of  the  amount  insured  at  the  time 

of  the  dissolution  of  the  company  was  to  be  ascertained  in  the 

same  manner  as  the  present  value  of  any  certain  sum  of  money 

payable  at  a  definite  future  day. 
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Appeals  from  an  order  affirming  the  report  of  a 
referee. 

This  was  a  suit  brought  against  The  Security  Life 
Insurance  and  Annuity  Company  by  the  attorney- 
general  of  the  State,  to  wind  up  its  affairs,  because  its 
assets  were  insufficient  to  reinsure  its  outstanding 
risks. 

I.  Supreme  Courts  General  Tenn^  May^  1879. 

The  decree  of  dissolution  was  entered,  and  Hon. 
William  II.  Wickham  appointed  receiver,  on  December 
14,  187G.  The  receiver  published  a  notice  for  the 
presentation  of  all  claims  on  or  before  Sei^tember  9^ 
1877.  On  December  31,  1877,  Stephen  A.  Walkeb, 
Esq.,  was  appointed  a  referee  to  ascertain  and  determine 
the  claims  against  the  funds  in  the  receiver's  hands, 
who  made  the  following  report  on  July  11,  1878. 

Af fer  stating  that  the  reference  was  ordered  to  take 
proof  and  report  to  the  court  the  names  of  all  persons 
entitled  to  participate  in  the  fund  in  the  hands  of  the 
receiver,  and  the  respective  amounts  of  their  net  claims 
against  the  fund ;  what  disposition  should  be  made 
of  any  and  all  i>remium  notes  in  the  hands  of  the 
receiver ;  whether  any  claims  against  the  receiver  were 
entitled  to  preference  in  payment,  and  if  so,  in  what 
order,  and  the  names  of  the  claimants  entitled  to  sncU 
preference ;   what  dividend  should  then  be  declared 
among  the  creditors  of  the  company  from  the  fund  in 
the  hands  of  the  receiver ;  that  he  had  caused  a  notice 
to  be  published  for  the  hearing  of  the  matters  therein 
referred  to  him  ;   that  ni)on  the  hearing  he  had  be^a 
attended  by  the  receiver  and  his  counsel,  and  by  coixtt- 
sel  for  a  large  number  of  claimants  and  creditors ;  tt»a.t 
a  decree  of  dissolution  had  been  entered,  receiver  ^*-P* 
pointed  and  notice  to  present  claims  published;  a-'^^^ 
that,  during  the  i^eriod  limited  by  the  notice,  a  gr^^*^ 
number  of  claimants  appeared  before  the  receiver,  a^^^' 
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in  a  more  or  leas  formal  manner,  exhibited  their  vari- 
ous claims,  which  were  allowed  by  him  aa  BUbsisting 
and  proper  demands,  at  an  amount  to  be  thereafter 
determined  by  the  court ;  he  proceeded  as  follows  : 

*'The  Jirst  question  directed  by  the  present  order  to 
be  determined,  and  the  first  in  logical  order  of  treat- 
ment, is  the  names  of  the  persona  entitled  to  participate 
in  tlie  funds  in  the  hands  of  the  receiver.    This  involves 
the  construction  of  the  statutes  so  far  aa  they  direct 
respecting  the  steps  (if  any)  necessary  to  be  taken  on 
their  own  behalf,  by  those  who  wish  to  claim  the  Iwnefit 
of  the  decree.    The  previous  orders  of  the  court,  direct- 
ing a  presentation  of  the  claims  to  the  receiver  and  the 
publication  of  a- notice  limiting  the  time    for  such 
presentation,  under  section  BC  {svpra),  are  inconsistent 
with  the  view  urged  upon  the  hearing  bj'  some  of  the 
counsel,  that  the  receiver  could  admit,  uiion  the  pre- 
sumptive evidence  contained  in  the  books  of  the  corpo- 
Tation  in  hia  possession,  many  persons  to  tlie  standing 
of  clairaanta  to  the  fund  who  had  made  no  sign  (jr  taken 
Y       Tio  steps  on  their  own  behalf.     This  position  is  also 
B        inconsistent  with  the  doctrine  anciently  held,  anil  pre- 
l       sumably  still  the  law,  though  jwrhaps  not  so  Htiictly 
\      Moffed  aa  formerly,  that  the  receiver  can  act  only  in 
Y     behalf  of  the  whole  body  of  creditors,   and  has  no 
\     MiniUng  in  court  in  behalf  of  any  special  interest  nr  in 
a''tir  of  any  method  of  procedure  or  theory  of  hnv, 
*>^S  simply  an  appointee  of   the  court  for  certain 
■pwified  jiurposes. 

''This  view  is  inconsistent  also  with  the  statute-s 
trader  whicli  proceedings  for  dissolution  are  prog- 
■^ssing  in  this  ca.se  (2  li.  S.,  pt.  3,  c.  8,  tit.  4,  arts. 
2,3).    ^ 

"It  is  trae  that  article  3,  and  not  article  2,  ia  desig- 
JBted  in  the  Code  (section  444),  as  fumisliing  the  rule 
c  the  distribution  of  the  assets  of  an  insolvent  corpo- 
■*hou  after  a  decree.    Article  3,  by  its  terms,  provides 
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for  remedies  against  an  insolvent  corporation  prior  to  a 
decree,  tliougU  it  also  (section  37)  makes  the  proceed- 
ings for  distribution,  provided  in  article  3,  applicable 
to  in'oceedings  instituted  by  authority  of  article  2. 
The  order  of  the  court,  under  section  56  of  article  2, 
made  in  this  case,  requiring  the  presentation  of  claims 
before  a  fixed  date,  and  barring  those  veho  failed  to 
comply,  is  not  in  contravention  of  any  of  the  pro- 
visions of  article  3,  which  provides  for  dividends  at 
periodic  times  and  i>ermits  claimants  to  appear  at  any 
time  before  a  second  dividend,  and  within  sixteen 
months  from  the  appointment  of  a  receiver.  This 
period  has  expired ;  the  first  dividend  even  has  not 
been  declared  ;  and  the  court  has  seen  fit  to  make  aa 
order  under  article  56,  limiting  the  time  for  the  presen- 
tation of  claims. 

"Mr.  Justice  Grover,  in  reference  to  the  i*elation 
of  the  two  articles  mentioned,  uses  the  following 
language :  '  The  true  meaning  of  the  latter  clause  of 
section  81,  article  3'  (the  clause  providing  for  a  presen- 
tation of  a  claim  after  the  iirst  and  before  the  second 
dividend),  'is  that  all  creditors  neglecting  to  present 
their  demands  before  the  first  dividend  is  made,  and 
who  are  not  precluded  from  presenting  them  by  section 
CO,  article  2,  may,  upon  presenting  them  before  a 
second  dividend  is  made,  share  in  the  distribution 
upon  an  equality  with  those  who  participated  in  the 
first  dividend'     (Matter  of  Harmony  Ins.  Co.,  45  N. 

r.  31.0). 

"  The  receiver  has  authority,  under  these  statutes, 
to  allow  or  disallow  claims  presented  to  him  during  the 
period  designated  in  the  order  for  that  purpose  (Attoi- 
ney-Weneral  v.  Life  &  Fire  Ins.  Co,  4  Paige^  224). 
Creditors  not  presenting  their  claims  are  barred  from 
the  benefits  of  the  distribution  (Harmony  Insurance 
Company,  svpra). 

^'The  distinction  between  creditors  and  those  hold- 
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iDg  open  and  subsisting  engagements,  and  the  differ- 
ent rights  of  each  (hereafter  more  fully  considered), 
need  not  enter  into  the  discussion  of  this  point.  If,  as 
claimed  by  some  of  the  counsel,  the  latter  class  of 
claimants  are  not  barred  of  their  rights  until  the  second 
dividend  provided  for  under  article  3,  and  they  are  not 
affected  by  the  order  made  under  the  authority  of  sec- 
tion 56  of  article  3,  it  is  nevertheless  obvious  to  my 
mind  that  no  provision  is  made  ander  either  article  for 
the  benefit  of  those  who  do  not  indicate  in  any  manner 
their  intention  to  apply  for  any  relief.  The  receiver 
cannot  represent,  and  the  court  cannot  provide  for, 
either  creditors,  or  the  holders  of  open  and  subsisting 
engagements,  who  pocket  their  losses  and  say  nothing. 
* '  No  one,  nnlesa  the  interests  of  others  are  involved, 
can  be  made  involuntarily  a  party  to  a  suit ;  and  in 
this  case  only  those  should  be  considered  as  entitled  to 
a  share  in  the  assets  who  have  indicated  to  the  receiver 
a  desire  that  their  claims  should  be  considei-ed. 
Though  the  provisions  of  a  statute  limiting  tlie  time 
for  presentation  of  claims  may  be  made  primarily  for 
the  benefit  uf  the  receiver,  in  order  to  euable  iiini  to 
close  up  his  trust,  an  order  of  this  kind,  being  mtule, 
vests  and  fixes  the  rights  of  those  who  comply  with  it, 
as  against  those  who  do  not. 

"What  should  be  the  mode  adopted  by  which 
claimants  should  exhibit  their  claims  to  the  receiver  is 
not  the  subject  of  any  statutory  provision. 

"The  Chancellor  (in  Jndson  v.  Rossie  Galena  Co., 
9  Paige,  698)  indicated  that  creditors  should  become 
parties  to  a  suit  for  sequestration  of  the  effects  (»r  a 
corporation,  prior  to  a  decree,  by  a  substantial  compU- 
ance  with  the  requirements  of  equity  inile-s  respecting 
•proof  of  claims  against  the  estate  of  a  deceasetl  pei'son. 
A  strict  compliance  with  these  rules  is  imiwssible  in 
the  present  instance,  as  claimants  would  be  quite  un- 
able to   make  afadavit  (in  the  view  respecting  their 
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interest  in  the  fund  wliich  I  am  compelled  to  take)  to 
the  specific  sums  due  to  each. 

"A  more  liberal  view  of  the  mode  of  presentation 
of  claims  is  not  inconsistent  with  the  law  and  the  prac- 
tice, and  I  am  convinced  that  a  correct  decision  upon 
this  first  question  will  be  the  following,  to  wit :  That 
all  persons  who,  during  the  time  mentioned  in  the 
advertisement  for  that  purpose,  exhibited  their  policies 
or  receipts  for  premium,  or  made  written  application  to 
him  to  be  admitted  as  sharers  in  any  distribntion  of  the  \ 
assets  in  his  hands,  and  were  notified  by  him  of  the ,  j 
admissions  of  their  claims  to  such  an  amount  as  should  j 
be  thereafter  determined  by  the  court,  and  no  othersi  j 
are  entitled  to  the  standing  of  claimants  under  the  ! 
statute.  j 

"  The  names  of  all  those  persons  who,  according  to 
the  receiver's  testimony,  have  complied  with  the 
requirements  above  specified,  are  contained  in  the 
schedule  annexed. 

*' The  question  of  the  amount  of  the  net  claims  of 
those  who,  under  the  views  above  expi'essed,  are  enti- 
tled to  participate  in  a  dividend,  involves  the  whole 
'subject  of  the  proper  distribution  of  the  assets  of  an 
insolvent  life  insurance  company,  and  consequently  the 
construction  of  statutes,  and  theapi)lication  of  general 
equitable  principles  to  matters  for  which  it  must  be 
admitted  such  statutes  were  not  expressly  designed, 
and  to  which  such  pnncii)les  have  not  been  frequently 
api)lied. 

"  The  problem  is  to  apply  a  statute,  our  sole  author- 
ity and  guide,  to  a  system  of  things  not  contemplated     4 
by  tlie  makers  of  the  law,  without  impugning  the    | 
equitable  principles  wliich  the  statute  w-as  passed  to 
secure.     An  orderly  method  of  treatment  of  the  whole 
case  will  be  secured  by  considering  the  various  claims 
for  i)reference  presented  by  different  classes  of  claims 
ants. 


f 


ABBOTT'S    NEW   CASES. 


People  r,  Sccurilj  Life  Ins.,  &c.  Co. 


'*I>'irst.  It  is  claimed  by  some  of  the  counsel  tliat  the 
isets  of  an  insolvent  life  insumnce  company  are  sub- 
vt  primarily  to  the  claims  of  those  who  have  open 
id  subsisting  engagements  in  the  way  of  insumiice, 
ith  such  coriiordtion.  That  ordinary  ci-editois  are 
ofitponed,  and  a  receiver  Ijecomes  a  trustee  of  funds 
ad  property  to  answer  the  claims  of  such  persons  as 
are  engagements  of  this  character,  tlie  surplus  only 
>  be  divided  pro  rata,  tirst,  among  creditoi-s,  and 
scond,  among  the  stockholders.  If  there  is  no  sui-xihi!j, 
iere  is  notliing  for  general  creditors. 

"  The  argument  for  this  view  is  based  mainly  upon 
he  provisions  of  sections  75  and  77,  viz.:  'If  there 
hall  be  any  open  or  subsisting  engagements  or  con- 
tacts of  such  corjioration,  which  are  in  the  nature  of 
asurances  or  contingent  engagements  of  any  kind,  the 
eceivers  may,  with  the  consent  of  the  party  holding 
uch  engagement,  cancel  or  discharge  the  same  by 
efundiiig  to  such  party  the  premium  or  con-sidi-nition 
aid  thereon  by  such  corporation,  or  so  much  th'.'reoE  as 
hall  be  in  the  same  proportion  to  the  time  which  shall 
emain  of  any  risk  assumed  by  such  engagemti-nt  as  the 
rhole  premium  bore  to  the  whole  term  of  such  risk, 
.nd  upon  such  amount  being  paid  by  sncli  recnivers  to 
he  persons  holding  or  being  the  legal  owner  of  such 
ngageinents,  it  shall  lie  deemed  canceled,  and  dis- 
harged  as  against  such  receivers.' 

"  'The  receivers  shall  retain,  out  of  the  moneys  in 
heir  hands,  a  sufficient  amount  to  pay  the  sums  which 
hey  are  hereinl>efore  authorized  to  pay  for  the  pur- 
K>se  of  canceling  and  discharging  any  open  or  subsist- 
Dg  engagement.' 

'•  The  statute  of  1853,  sections  6,  17,  is  also  quoted 
o  support  this  view.  In  the  tirst  section  mentioned, 
he  sniwrintendent  of  insurance  is  directed  to  hold 
eeurities  deposited  with  him  as  'security  for  policy- 
.olders  in  said  companies,'  and  in  several  of  the  sec- 
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tions  of  article  III.,  besides  those  above  qnoted,  a  dis- 
tinction is  made  between  creditors  and  the  holders  of 
open  and  subsisting  engagements. 

'*It  has  been  determined  by  the  court  at  general 
term  in  this  case,  in  the  decision  more  fully  to  be  con- 
sidered hereafter,  that  the  provisions  of  section  73  aie 
applicable  to  the  present  ease ;  in  other  words,  that  it 
is  not  only  tire  insurance  companies  and  fire  policiefl^ 
but  life  companies  and  life  policies  which  are  included 
in  its  terms.  It  is  necessary,  therefore,  to  consider  the 
object  of  this  section  of  the  Revised  Statutes,  and  inter- 
pret it  in  the  light  of  the  purpose  for  which  itwaa 
designed.  This  object  was  to  facilitate  the  proceedings 
of  a  receiver  in  an  effort  to  reduce  the  liabilities  of  a 
corporation,  by  placing  the  insured  in  a  i>osition  where 
he  could  not,  by  any  subsequent  loss,  make  a  claim  for 
the  whole  amount  insured.  This  section  7o  has  no 
practical  application  in  the  present  case  except  (as 
decided  by  Daniels,  J.,  infra)  to  aflFord  a  rule  by 
which  the  amount  of  liability  of  the  insolvent  corpora- 
tion respecting  a  certain  class  of  claimants  may  be 
ascertained. 

'*  The  object  of  the  section  is  to  authorize  the  dis- 
charge^, upon  consent  of  the  assured,  of  all  claim  against    • 
the  receiver  or  the  corporation.  I 

'*A  subsequent  special  statute  (Laws  qf  1838,  ' 
§  fi),  which  was  designed  to  relieve  the  business  com- 
munity and  the  tire  insurance  companies  after  the  great  \ 
tire  in  1835,  authorized  proceedings  by  receivers  to  ac- 
complish the  same  result,  but  provided  this  relief  in 
addition,  that  instead  of  returning  the  unearned  prem- 
ium, the  receiver  might  effect  a  re-insurance,  and  if  on 
tender  of  a  new  policy  the  person  assured  declined  to 
receive  it,  he  was  to  stand  as  a  general  creditor  for  the 
amount  of  the  unearned  premium  upon  the  i)olicy.  But 
under  either  the  general  or  the  special  act,  the  portion 
of  the  premium  corresponding  to  the  unexpired  risk 
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must  be  in  the  receiver's  hands,  or  be  cannot  accomplish 
the  purpose  intended,  which  is  the  cancellation  of  the 
policy  on  an  eqnitable  basis. 

"  It  is  a  proven  fact  in  this  case  that  the  receiver 
has  not  funds  saf&cient  to  return  unearned  pi-emiunis. 
His  right  to  do  this  depends  on  two  things.  Fii-st,  the 
assent  of  policy  holders  (which  is  not  proved),  and, 
second,  the  effecting  of  the  result  contemplated  by  the 
section,  /,  c,  a  lull  acquittance  and  discharge  mutually 
between  insurer  and  insured.  If  a  case  were  presented 
where  the  funds  in  the  hands  of  the  receiver  were  suf- 
ficient to  return  to  all  jmlicy-holders  the  full  amount 
of  unearned  premiums,  as  determined  by  the  tables, 
there  might  be  no  good  reason  why  a  clause  (originally 
designed  to  apply  to  fire  insurance  companies)  might 
not  be  properly  applied  to  a  life  company.  But  a  div- 
idend to  each  holder  of  such  engagement  does  nut  meet 
the  case.  There  must  be  full  payment,  or  the  end  of 
the  statute  fails.  Cessat  Tatio  cessat  lex,  and  if  the 
facts  in  the  case  make  the  application  of  section  TH  im- 
possible, the  holders  of  such  engagements  cannot  claim 
the  benefit  of  a  preference  which  would  result  from 
holding  the  receiver  to  be  their  trustee  for  such  portion 
of  their  unearned  premiums  as  he  may  have  in  his 
hands.  He  must  have  the  whole,  or  section  70  is  nut 
available  for  his  or  their  relief. 

"  The  section  was  not  primarily  intended  to  afford 
a  principle  upon  which  the  amount  of  claim  should  be 
fixed.  It  directs  a  mode  of  administration  on  tlie  part 
of  the  receiver,  which,  being  adopted  by  consent  and 
agreement  of  the  parties,  without  regard  to  judicial  pro- 
<»edings,  a  certain  desirable  end  could  be  attained.  It 
is  only  in  this  view  that  the  principle  adopted  by  the 
general  term,  resjiecting  the  applicability  of  this  section 
to  life  insurance,  can  be  adopted  without  producing 
-  the  result  of  excluding  death  claimants  and  creditors 
from  any  share  whatever  in  the  assets  of  this  compa- 
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ny.     Such  a  result  would  controvert  all  the  equitiesi 
and — 

"I,  therefore,  find  and  decide  that  the  holders  of 
policies  upon  lives  in  being,  otherwise  called  holders  of 
subsisting  and  outstanding  engagements,  are  not  en- 
titled to  the  preference  claimed  (See  Matter  of  Croton 
Ins.  Co.,  3  Barb,  C/i.  643 ;  Leroy  v.  Globe  Ins.  Co.,  3 
Bdw,  Ck.  673). 

*'This  ruling  covers  the  case  of  pqlicies  paid  up  io 
full,  as  well  as  others,  and  also  those  where  premiams 
were  to  be  i^aid  in  cash,  as  well  as  those  upon  which 
part  cash  and  part  notes  were,  by  the  terms  of  the  pol- 
icy, receivable  for  premiums. 

^*' fiecond.  Another  claim  for  priority,  to  be  con- 
sidered, is  that  of  matured  liabilities  upon  life  insurance 
policies  including  the  claims  of  geneiul  creditors  for 
sui)plies  furnished,  services  rendered,  &c. 

'•  No  argument  was  presented  to  medistinctly  claim- 
ing that  a  general  creditor,  as  such,  is  to  be  preferred  to 
the  holders  of  outstanding  and  unexpired  policies  of 
insurance,  upon  which  the  current  premiums  have  been 
duly  i^aid,  but  the  contention  was  that  the  holder  of  a 
policy  which  had  become  payable  by  reason  of  the 
death  of  the  person  whose  life  was  insured  by  it,  was 
to  l)e  preferred  to  all  holders  of  policies  ux)on  which 
premiums  had  been  regularly  paid,  and  the  policies  in 
full  force  as  subsisting  engagements  of  the  company, 
and  the  assured  were  still  alive.    This  claim  for  pref- 
erence is  urged  on  the  ground  that  the  former  is  a 
creditor,  the  latter  is  not.    To  put  the  proposition  con- 
versely, all  creditors  of  the  corporation  are  to  be  paid  in 
the  order  prescribed  by  statute.     The  holders  of  poli- 
cies where  no  death  loss  has  occurred  are  not  creditora 

"A  very  careful  consideration  of  this  subject  lias 
led  me  to  the  c(mclusion  that  I  am  not  called  upon  Uk 
express  my  individual  judgment  upon  it,  owing  t^ 
prior  proceedings  and  decisions  in  the  present  caa% 
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e  petitioD  of  Mrs.  Miller  (11  IIuti,  88),  urging  her 
im  for  preference  in  distribution  as  a  death  loss,  pre- 
ited  the  qneation  distinctly  to  the  special  and  the 
aeral  terms,  aad  the  claim  for  preference  was  denied. 
.e  court  of  appeals  dismissed  the  appeal  as  outside 
jurisdiction,  but,  in  its  opinion,  left  the  decision  of 
3  general  term  in  full  force,  as  a  binding  authority  in 
3  case  upon  the  points  considered.  The  decision  of 
r.  Justice  Daniels  most,  therefore,  be  followed  by 
iy  and  I  interpret  it  as  establishing  three  principles 
r  my  guidance  in  determining  the  details  of  a  final 
itribation  of  the  assets  of  this  corporation  :  J'Vrst. 
lat  section  75  of  the  statute  is  applicable  to  life 
mrance  as  well  as  to  fire  insurance  corporations. 
cond.  That  death  claims  and  general  creditors  are 
titled  to  no  preference  ;  and,  Tkird.  That  holders  of 
.expired  policies  are  entitled  to  the  status  of  credit- 
}  in  such  distribution,  section  75  of  the  statute  fnr- 
jhing  an  equitable  and  proper  rule  to  follow  in  deter- 
.ning  the  amount  upon  which,  as  snch  creditors, 
ey  are  severally  entitled  to  dividends  from  the 
jeiver. 

*'  In  obedience  to  the  rules  thus  laid  down,  a  com- 
itation  of  the  variou.'?  amounts  due  to  the  holders  of 
ring  policies,  where  no  default  regarding  payment  of 
■emiums  had  occurred,  based  upon  the  principle  sug- 
Mted  in  section  75,  towtt:  that  the  amount  of  un- 
imed premiums  upon  each  policy,  at  the  date  of  the 
linding-op  order,  is  the  measure  of  the  liability  of  the 
»mpany  in  each  case,  has  been  made  by  Samuel  11. 
ftmd,  Esq.,  a  competent  actuary,  and  such  compnta- 
titffls  appear  upon  the  schedule  adjacent  to  the  names 
ot  the  respective  claimants.  The  basis  of  this  calcula- 
^is  the  American  Experiencs  Table  of  mortality, 
■"^the  rate  ot  interest  that  rftcognized  in  the  insurance 
'•^  of  this  State,  viz. :  four  and  one-half  per  centum. 
"There  is  much  force  in  the  suggestion  that  these 
Vra.  VIL-14 
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tables  were  made  the  subject  of  statutory  provisions  * 
for  an  altogether  different  purpose  *;  but  admitting,  asl  ■ 
am  directed  to  do  by  the  decision  of  the  court,  that  the  • 
amount  of  unearned  premiums  must  determine  the  ; 
amount  to  be  credited  the  individual  claimant,  it  ia^  .\ 
perhai)s,  sufficient  to  say  that  no  suggestion  has  beea  j 
made  why  any  other  table  or  any  other  rate  of  interest 
than  the  ones  having  a  statutory  recognition  should  be 
adopted. 

"The  schedule  annexed  also  contains  the  names  of 
holders  of  death  claims  and  other  general  ci*editorS| 
with  the  face  value  of  their  respective  claims,  entitled 
to  particii)ate  in  a  dividend,  under  thei*ules  respecting  j 
presentation  to  and  allowance  by  the  receiver,  before  ! 
mentioned. 

"  Third,  A  claim  for  preference  is  urged  respect*   ' 
ing  the  following  policies : 

"Policy  No.  48,813,   upon  the  life  of  Thomas  J.    : 
Lockwood,  deceased.    . 

"Policy  No.  10,950,  upon  the  life  of  Magdalina 
Prom,  deceased. 

"  The  ground  for  such  claim  being,  that  the  person 
assured  in  each  of  these  policies  died,  and  the  i^olicies 
thereupon  matured,  and  the  whole  amount  for  which 
the  deceased  life  was  insured  became  payable  at  a 
period  subsecxuent  to  the  decree  of  the  dissolution,  and 
during  the  period  for  which  the  company  had  received 
the  current  premiums.  It  is  urged  that  the  claimants 
under  these  policies  should  be  i>laced  on  the  footing  of 
death  claims  before  a  dissolution,  upon  the  amount  as- 
sured, and  not  upon  the  estimated  value  of  unearned 
premiums  paid  l>j'  the  assured. 

"It  is  strenuously  contended  that  equitable  prin- 
ciples will  not  permit  a  person  to  receive  a  dividend 
upon  the  full  amount  insured  when  death  occurred  the 
13th  of  December,  1870,  while  the  beneficiary  under  a 
policy    maturing  by  death  on  the  15th    should    be 
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^afiowed  only  the  pittance  which  results  from  a  divi- 
'dend  on  unearned  premiums.  Sucli  an  argument 
savors  rather  of  sentiment  than  law,  and  mijjht  be 
answered  by  saying  that  a  single  day  of  life  ]i:is  been 
counted  of  mnc'li  more  value  than  the  difference  be- 
tween the  sums  allotted  in  the  two  eases  snpiK)S(?d. 
But  the  iiractical  answer  to  the  snggestton  is  the  abso- 
lute necessity  of  fixing  a  definite  time  bj'  which  all 
reckonings  must  be  guided.  A  movable  date  produces 
iDJnstice  and  confusion.  If  a  deatli  occurs  during  any 
part  of  the  period  of  the  sixteen  months  allowed  the 
^receiver  for  a  reduction  of  the  assets  of  the  corporation 
to  money,  and  the  payment  of  the  two  dividends,  the 
claimant,  under  the  policy,  has  an  equal  riglit  with 
those  whose  right  accrues  upon  the  fii'st  day  after  the 
receiver's  appointment.  The  interest  of  the  gieat  body 
of  non-matured  policy-holders  is  served  by  designating 
as  early  a  day  as  possible  npon  wliicli  values  are  to  be 
fixed.  The  less  the  period  during  which  the  risk  is 
carried,  the  greater  the  amount  of  unearned  pi'emium 
restored.  In  the  absence  of  express  statutory  regula- 
tion, it  st-enis  i>roper  to  bring  the  rights  of  all  parties 
to  a  measure  of  time  determined  by  the  date  when  the 
court  intervened,  stopped  the  busfini'ss  of  the  concern, 
dissolved  it,  and  appropriated  it.s  assets  for  equal  dis- 
tribution among  those  interested. 

"I  therefore  find  that  the  policies  mentioned  under 
tbis  head  are  to  be  classed  among  non-matured  jwilicy 
claims,  and  the  amounts  due  upon  tliem  are  accordingly 
computed  upon  the  same  basis. 

*^  Fovrth.  A  claim  for  priority  is  nrgod  in  the  rase 
of  policy  Xo.  7.977,  on  the  life  of  Aai-on  S.  Lippencott, 
who  died  snlwequent  to  the  appointment  of  l  he  receiver, 
and  after  the  time  when  a  renewal  premium  became 
dne,  which  reniains  unpaid.  The  policy  was  in  full 
force  at  the  date  of  the  receiver's  appointment,  and  I 
am  of  opinion,  fop  reasons  above  stated,  that  the  claim 
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is  valid  to  the  amount  due  upon  it  as  an  unmatorai. 
policy. 

^' I^i/lh.  Another  claim  is  that  some  advantage 
priority  should  be  allowed  to  the  holders  of  what 
termed  unmatured  endowment  policies,  in  which  tbij 
sum  insured  was  contracted  to  be  paid  absolutely 
some  specified  age,  to  the  person  assured,  or  oil 
beneficiary,  and  before  the  specified  age  was  reachc 
if  death  occurred. 

''It  is  impossible  to  distinguish  this  class  of  caaaij 
from  ordinary  unmatured  policy  claims.     The  rate 
premium  in  the  cases  is  increased  by  reason  of  the  il 
creased  risk  involved  in  the  absolute  payment  at 
fixed  age,  should  the  assured  rea^h  it ;  but  except 
increase  of  premium,  the  endowment  element  adds 
new  feature,  and  those  claims  ai-e  therefore  valued  hj\ 
the  actuary  upon  the  same  principle,  and  appear  in  tllj 
schedule  as  unmatured  policy  claims.      Endo^ 
claims  maturing  before  the  appointment  of  the  recdf 
are  allowed  as  debts  of  the  corporation  for  the  amonny 
which,  by  the  terms  of  the  engagement,  it  undertook  H] 

pay. 

"  SixtJi.  Another  class  of  claims  urged  as  presentifljj 
exceptional  features  is  that  of  the  annuitants.  In  tlWi 
case,  all  payments  to  the  company  have  been  completed; 
the  undertaking  is  to  pay  a  specified  sum  per  annua'i 
during  the  life  of  the  annuitant.  A  form  of  the  bond 
given  by  the  corporation  in  such  cases  is  attached  t» 
this  report. 

'*  In  reference  to  this  class  of  claimants,  I  donotaoi 
that  the  decision  of  the  general  term  in  this  case  givei 
any  rule  for  my  guidance.  There  is  no  applicabUitf 
in  section  75  of  the  statute,  certainly.  Each  of  tli 
claimants  has  paid  a  gross  sum,  under  the  engage^ 
ment  of  the  company  to  return  annually  a  certain  sum 
during  the  life  of  the  beneficiary;  the  transaction  ii 
not  insurance,  and  the  payment  is  not  premiam.    Tbi 
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mpany  has  failed,  and  broken  its  engagement ;  the 
jared  jMirties  are  entitled  to  damages.  The  measure 
!  these  damages  mast  be  determined  upon  legal  prin- 
iples,  and  are  not  difficult  of  assessment.  The  rules 
f  the  supreme  court  provide  for  cases  of  this  kind, 
nd,  in  my  judgment,  should  be  adopted  in  determin- 
ng  the  amount  of  the  claim.  If  the  question  were 
before  a  jury,  the  company  having  negligently  or  will- 
hilly  refused  to  carry  out  the  contract,  I  apprehend 
ttte  court  would  not  recur  to  any  branch  of  the  insur- 
lifioe  law,  or  any  learning  upon  the  subject  of  reserve 
Mines  or  unearned  premiums,  for  aid  in  determining 
9hfi  measure  of  damages,  but  would  be  directed  by  its 
ftmn  rales  in  fixing  the  amount  to  be  awarded  (Schell  v. 
ffbmh,  56  IT.  T.  692). 

'  "Computations  based  upon  the  age  of  the  respective 
tittmaitants  at  the  time  of  the  appointment  of  the 
iieodver  have  been  accordingly  made,  upon  the  basis  of 
ilke  Northampton  Tables,  with  interest  at  six  per  cent., 
ttd  appear  with  the  names  of  the  annuitants  who  have 
9R)Ted  their  claims,  in  the  schedule  attached. 

"The  order  under  which  the  present  inquiry  is 
Siooeeding  requires  the  referee  to  report  what  dispo- 
iidon  shall  be  made  of  any  and  all  premium  notes  in 
•lie  hands  of  the  receiver.  The  face  of  these  notes,  as 
^ypears  by  the  receiver's  testimony,  is  $881,883.41. 

"  It  also  appears  that  there  are  notes  in  his  hands 
to  a  considerable  number  which  were  filled  up  and 
nedited  to  the  policy-holder  as  payment  or  part  pay- 
kient  of  premium,  which  were  never  signed,  and  remain 
inerely  as  memoranda  of  a  loan  allowed  the  policy- 
k>Ider  by  custom  of  the  company.  The  usual  form  of 
tote  is  as  follows : 

''* New  York,  187  . 

••  *  Twelve  months  after  date,  for  value  received, 
roniise  to  pay  the  Security  Life  Insurance  and  Annuity 
>znpany  of  New  York,  or  order,  doUara. 
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In  ca»e  of  the  deatL  of  ,  insured  ia  Fol 

No.        ,  the  amount  of  this  note  to  be  deducted  I 
the  amount  of  the  said  policy  or  canceled  by  profits.  1 

"  '  [Interest  ou  this  note  payable  UDiiuully  in  odTancc]  ' 

"The  proper  disposition  of  this  question  affecta I 
interests  of  every  creditor  of  the  company,  and  islj 
great  importance.     It  is  urged,  on  one  side,  that  I 
notes  are  not  simply  a  contract  between  the  t 
and    the   assured  ;   that  every  policy-holder 
interest    in  the  contract;    and  that,    being 
primanly  as  a  security  for  the  payment  of  loasea,  I 
should  be  collected  by  the  receiver,  if  possible,  and  4 
the  law  should  aid  such  collection  by  decreeing  1" 
there  were  any  unpaid  losses  of  the  company,  thel 
That  tlie  maker  of  the  note  held  an  unmatnred  ] 
npon  his  life  should  not  prevent  a  judgment  I 
him  for  the  face  of  the  note.     In  other  words,  so  1 
as  there  are  unpaid  losses  due  to  persons  insaied| 
the  company,  and  the  maker  of  the  note  holds  \ 
liquidated  claim  against  it,  there  should  be  no  i 
of  a  liability  which  is  unmatured  and  contingent, 
numerous  decisions  of  the  courts  respecting  { 
notes  in  lire  insurance  cases,  where  losses  hod  I 
-whelmed  the  companies,  and  receivers  have  beena 
ized  to  prosecute  and  collect  premium  notes,  are  t 
in  support  of  this  view.    The  decisions  cited  are  d 
less  correct  law,  and  should  be  followed.     The  | 
silion,  however,  for  a  wholesale  collection  of  1 
notes  by  suit,  or  an  attempt  at  it,  is  simply  a  s 
in  another  form  of  the  proposition  that  the  holders  ^ 
open  and  subsisting  engagements  are  not  crediton4 
the  coiporation,  and  have  no  standing  as  claimaals  || 
the  funds  in  the  receiver's  hands.     As  I  am  obliged,'! 
before  stated,  to  bold  the  converse  of  this  propi 
the    theory  thus  presented  respecting  the 
notes  must  be  abandoned, 

"  A  second  proposition  has  been  ingeniously  j 
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feo  wit :  that  the  amouat  of  these  notes  in  the  hands  of 
tlie  receiver  should  be  set  off  against  the  dividend  to 
be  declared  in  favor  of  each  claimant  and  creditor,  and 
not  against  the  face  of  the  creditor's  claim.  It  is 
argued  that  this  produces  more  equitable  results  than 
any  other  method,  as  between  those  policy- hoi dt-rs 
vrho  liave  paid  their  pi-eraiuras  in  cash  wholly  and  those 
who  have  given  notes.  It  is  a  matter  of  easy  calcula- 
tion to  prove  that  a  person  insuring  in  this  company  at 
a  given  time  for  a  given  amount,  and  paying  one-half 
cash,  and  one-half  notes  fur  i^remiums,  has  an  advantago 
|n  the  distribution  of  the  assets  over  a  person  insuring 
at  the  same  time  and  for  the  same  amount,  and  paying 
all  cash.  The  reserved  values  or  unearned  premium 
adopted  as  the  basis  of  distribution  is  the  same  ni  Ituth 
cases.  Thfl  cash  dividend  to  the  one  is  twice  as  great 
as  to  the  other,  but  the  cash  loss  by  the  failure  of  the 
company  many  times  as  great.  It  is  claimed  tliat  this 
inequality  may  be  avoided  by  treating  the  notes  as 
cash  assets,  and  their  return  to  the  maker  in  payment 
of  dividends  as  a  cash  payment.  It  is,  perhaps, 
unnecessary,  by  comparative  mathematical  calculations 
to  prove  that  by  adopting  this  principle,  it  can  be 
shown  that  as  between  the  two  classes  mentioned  less 
inequality  of  loss  would  result,  inasmuch  as  the  matter 
seems  to  be  provided  for  upon  a  different  principle,  by 
the  statute,  as  judicially  interpreted. 

*' Receivers  of  insolvent  corporations  are  clothed 
■with  all  the  authority  vested  by  statute  in  trustees  of 
insolvent  debtors  (2  Ji.  S.  403,  ^§  68,  70,  72,  74).  This 
authority  comprises  the  power  to  set  off  ci-edils  or 
debits,  and  pay  the  proportion  or  receive  the  balance 
due  in  case  mutual  debts  have  subsisted  between  the 
debtor  and  any  other  person.  By  the  terms  of  the 
premium  notes  received  by  the  Security  Company,  it 
was  expressly  provided  that,  interest  being  paid  on  the 
face  of  the  note,  the  payment  of  its  face  value  should 
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be  made  oat  of  the  amount  due  the  holder  of  the  policy 
when  it  matured.  The  giving  of  notes  was  part  and 
parcel  of  the  continuing  contract  for  insurance.  The 
subject  matter  and  consideration  of  both  the  policy 
and  the  notes  is  the  same.  The  obligation  of  the 
maker  to  x)ay  the  note  and  of  the  company  to  pay  the 
policy,  is  reciprocal.  It  is  difficult  to  see  what  element 
is  wanting  to  make  the  contract  mutual  in  the  ordinary 
statutory  sense  of  the  woixl.  The  decisions  support 
this  interpretation.  In  Osgood  v.  Degroot  (36  iT.  T. 
348),  a  loss  not  adjusted  was  set  off  against  a  premium 
note,  to  recover  judgment  upOn  which  the  suit  was 
brought. 

"Mr.  Justice  Van  Hoesen,  in  Masters  v.  Eclectic 
Ins.  Co.  (not  reported),  signed  a  decree  providing  *  that 
all  holders  of  policies  have  claims  against  the  fund  for 
the  amount  of  the  respective  valuations  of  the  policies, 
less  the  amount  due  from  such  policy-holders  by  reason 
of  loans,  or  otherwise,  the  balance  so  due  to  be  adjusted 
pursuant  to  the  statutes  of  mutual  credits/  citing  the 
provisions  of  law  above  referred  to. 

'^  1  believe,  therefore,  that  these  statutes  and  decis-  i 
ions  authorize  the  judgment,  that  the  amounts  due 
upon  premium  notes  and  for  loans  to  policy-holders, 
and  deferred  premiums  at  the  date  of  the  appointment 
of  the  receiver,  with  the  interest  thereon,  are  to  be 
deemed  and  held  a  credit  in  favor  of  the  corporation, 
to  be  set  off  in  each  case  against  the  sum  due  the  policy- 
holder, under  the  valuations  of  the  policy  made  by  the 
actuary,  and  that  the  jjroper  sum  upon  which  a  divi- 
dend is  to  be  declared  is  the  difference  between  said 
amounts. 

"The  appropriate  column  ui)on  the  schedule  of 
claims  allowed  contains  the  amount  opposite  the  name 
of  each  creditor  and  claimant  of  the  proper  set-off  in 
each  case. 

' '  Certain  policies  of  this  company  were,  by  their 
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terms,  made  upon  a  gold  basis,  both  as  to  payment  of 
premiums  and  amonnt  assured.  The  law  recognizes 
the  validity  of  a  special  contract  of  this  character,  and 
the  distribution  under  these  proceedings  should  effect- 
uate it.  Such  policies  ai^  designated  as  gold  x>oIicies 
upon  the  schedule,  and  dividends  due  upon  such  poli- 
cies must  be  paid  in  gold. 

**  As  to  the  amount  of  the  dividend  to  be 
declared,  It  appears  there  are  of  claim- 
ants,       7,045 

Amount  of  allowed  claims,       .        .       $2,132,811.44 
Amount  in  receiver's  hands,  .        .        .    $175,000.00 

*'  It  is  proper  to  recognize  the  fact  that  no  imme- 
diate  distribution  will  occur  in  consequence  of  this 
rejiort.      The  questions  decided  are  too  numerous  and 
intricate,  and  the  views  of  eminent  counsel  too  diverse, 
to    make  a  paj'ment  proper  before  sucli  time  as  the 
court  of  last  resort  shall  have  settled  the  principles 
'which  should  govern  each  case.    The  expenses  incur- 
red, chargeable  to  the  estate,  will  outrun  the  natural 
accumulation  of  the  money  in  the  receivers  hands. 
In  view  of  this  fact  I  decide  that  a  dividend  of  seven 
(T)  per  cent,  upon  the  amount  of  each  claim  allowed,  is 
the  proper  order  in  the  premises." 

2^7ie  Supreme  Courts  at  both  special  and  general 
terms,   confirmed  this  report  on  the  oi)inion  of  the 


II.   K.  Y.  Court  of  Appeals,  October,  1879. 

Appeals  were  taken  by  the  following  parties  to  the 
court  of  apiveals : 

1.  By  Rebecca  L.  Miller  and  others,  who  wore 
owners  of  claims  against  the  company  for  policies 
^v'hich  had  become  matured  by  the  death  of  the  life 
insured,  prior  to  the  dissolution  of  the  company,  and 
the  appointment  of  the  receiver. 


ABBOTTS    KEW    CASES. 


People  F.  Security  Life  Ins.,  &c.  Co. 


The  appellaDt,  Hebecca  L.  Miller  was,  apon  her  own 
petitirin  to  the  supreme  court,  made  a  party  to  the 
proteediiiys  on  Ler  own  behalf,  as  well  as  on  behalf  of 
all  other  pei'sona  interested  in  the  distribution,  simi- 
larly situated  with  her.  Shortly  thereafter  she  pe- 
titioned tlie  court  for  payment  in  full  of  these  claims; 
her  jietition  was  denied  ;  the  denial  was  affirmed  at  the 
general  term  (11  Ilun,  i>7j,  and  the  uppeal  therefrom 
to  the  court  of  ajipeals  dismissed  (71  2V.  Y.  222).  She 
claimed,  before  the  referee,  that  she  and  her  associates, 
and  all  other  creditors  of  the  comijany,  were  entitled 
to  lie  jiaid  in  full  their  respective  demands,  before  any 
part  of  the  proceeds  could  be  distributed  among  the 
policy-liolders  whose  claims  had  not  become  due  by 
death  or  the  lapse  of  time.  Also,  that  the  notes  which 
bad  been  given  for  itremiums  were  assets  in  the  hands 
of  the  jeceiver,  and  should  be  collected, 

2.  liy  D.  13,  (jilliland,  administrator  of  Thomas  J. 
Lockwood,  who,  on  March  27,  1875,  being  then  forly- 
four  years  of  age,  had  taken  out  an  ordinary  life  i)u]icy 
on  his  life  for  $y,00(f,  payable  ninety  days  after  satisfiic- 
tory  iiroof  of  his  death.  The  premiums  on  his  polity 
were  payable  annually  on  March  27,  in  each  year.  He 
died  March  15,  1877,  his  premium  having  been  paid  up 
lo  his  death,  and  his  administrator  Hied  proof  of  the 
death  with  the  receiver,  May  23,  1877.  He  claimed 
that  hi;  was  entitled  to  jirove  a  claim  for  $3,000,  the 
face  of  IJie  policy,  against  the  company,  but  the 
referee  denied  this  chum,  and  allowed  him  to  prove 
only  for  the  unearned  jiremium,  i.  e.,  the  i-eserve  value 
of  the  policy, 

3.  By  Louis  Kyler  and  William  Roone,  holders  of 
current  policies. 

4.  By  Kebecca  C.  Hart,  holder  of  a  paid-up  policy 
for  82,0(H1,  she  having  elected,  tinder  the  Hevised 
Statutes,  part  III.,  c,  8,  tit.  4,  §  76(2  I^dm.  431),  to 
cancel  and  discharge  her  policy,  and  faaving  demanded 
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of  the  receiver  to  refnnd  her  aacli  proportion  of  the 
pFeinium  paid  thereon  as  the  time  unexpired  of  tlie 
risk  bore  to  the  whole  thereof.  She  claimed  tlmt  lier 
policy  could  not  have  been  valued  or  required  to  sliare 
ia  the  distribution  at  all,  except  by  her  con.sent.  That 
it  was  an  open  and  subsisting  engagement,  within  the 
meauiDg  of  section  75  {supra),  in  the  nature  of  insur- 
ance, as  to  which  she  was  entitled  to  have  rep:iid  her  in 
full  the  unearned  portion  of  the  premium  luiid  upon 
her  policy,  at  her  election,  or  to  have  the  receiver  set 
apart  and.  I'etuin  or  pay  into  court  this  unearned 
portion,  to  accumulate  until  the  policy  matured  by  the 
death  of  the  assured,  and  that,  having  elected  to  cancel 
her  policy,  she  was  entitled  to  this  unearned  portion  in 
full  or  pro  rata  with  those  of  her  class  (paid-up)  only. 

ITarnilton  Cole,  for  receiver.— Death  claims  are  not 
entitled  to  priority  in  payment  (Matter  of  Security 
Ltife,  &c.  Co.,  11  Hun,  96 ;  Lowne  v.  American  Fire 
Ins.  Co.,  6  Paige,  482;  De  Peyster  v.  American  Fire 
Ins.  Co.,  Jd.  486).  The  holders  of  unmatured  policies 
are  creditors,  not  co-partners  (Fisher  o.  Hope  Mut.  Ins, 
Co.,  09  N.  Y.  161;  Baldwin  o.  Burrows,  47  /(/.  190; 
Ogden  V.  Astor,  4  Sand/.  311 ;  Patterson  v.  Blanchard, 
6  -ZV.  Y.  186).  The  premium  notes  are  to  be  set  off 
against  the  claims  of  the  policy  holders  who  have 
made  them  (3  Ji.  8.  6  ed.  p.  41  ;  Osgood  v.  De  Gioot, 
30  iV.  r.  348).  Holders  of  policies  in  force  at  tlie  lime 
of  dissolution  are  not  entitled  to  payment  of  ri'turned 
premiums beforeother  claims  are  paid.  If  secti«m  90  of 
3  Revised  Statutes,  6  ed.  p.  78.'),  applies,  and  the  assent 
of  the  policy-holders  is  shown,  it  seems  difficult  to  see 
how  their  right  to  priority  can  be  avoided  (Matter  of 
Croton  Ins.  Co.,  3  Barb.  Oh.  043 ;  Levy  o.  Globe  Ins. 
Co.,  2  JSdio.  Ch.  673).  But  section  90  never  was  in- 
tended to  cover  life  insarance  companies  at  all. 

Jtobert  Semdl  {Seatll  &  Pierce,  attorneys),  for  ap- 
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pellant  Rebecca  L.  Miller,  and  others. — The  policy- 
holders were  partners  {In  re  Overend,  GrissiPs  case, 
L.  li.  1  r//.  028;  Kean  v.  Johnson,  1  StockL  401; 
Coll  If  cr  on  Partn.  041  ;  Hoyle  v,  P.  &  N.  R.  R  Co., 
f)4  k.  r.  314;  Kohler  v.  Black  River  Co.,  2  Blacky 
71;");  Angell  <£•  Ames  on  Corp.  §§41,  591  ;  JBiSsetion 
Partn.  248:  Slor?/  on  Partn.  §§  107,  109,  254,  255: 
Oakley  r.  Aspinwall,  2  Sandf.  7 ;  Penny  v.  Black,  9 
Bosw.  310 ;  Manhattan  Brass  Co.  c.  Sears,  45  N.  T. 
797 ;  Ontario  Bank  v.  Ilennessy,  48  Id.  545 ;  BuIIard 
r.  Kenny,  10  Cah  60  ;  Schimpf  v.  Lehigh  T.  Co.,  7 
Ins,  L.  J.  065  ;  In  re  European  Co.,  5  Blgelow  Im. 
Bep.  718  ;  Xew  York  Life  Ins.  Co.  e.  Statham,  5  las. 
Laic  J.  868 ;  Mygatt  r.  Xew  York  Pro.  Co.,  21  N.  7. 
61).  A  policy-holder  is  not  a  ci'editor  (King  v.  Accuma- 
lative  Life  Ins.  Co.,  3  C.  B.  X.  S.  151  ;  S.  C,  5  Bigelow 
Ins.  Hep.  6:i5  ;  Belknap  o.  North  America  Life  Ins. 
11  Ilun,  282;  Day  v.  Connecticut  Life,  19  Alb.  L. 
J.  105).  A  member  of  a  corporation  may  sue  it  for 
a  c:iu.se  of  action  not  arising  out  of  his  membership, 
but  not  for  something  connected  with  the  very  contract 
which  makes  him  a  member  (Hill  v.  Manchester  W.,  5 
A.  d-  D.  806 ;  Culburton  v.  H.  Company,  4  McLane^ 
544).  A  policy-holder  is  authorized  to  sue  by  the 
statute.  The  provisions  of  the  Revised  Statutes, 
which  allow  receivers  to  return  a  proportionate  part 
of  premiums  paid,  do  not  apply  to  life  insurance  (Xew 
York  Life  Ins.  Co.  r.  Statham,  5  Ins.  L.  J.  866; 
McKenty  v.  Universal  Life,  4  Bigeloio  Ins.  Rep.  153; 
Rawls  V.  American  Ins.  Co.,  27  iT.  Y.  282).  The 
receiver  should  recover  from  the  policy-holders  such 
amount  of  the  premium  notes  as  will  be  necessary  to 
pay  all  losses  (Osgood  v.  Ogden,  4  Jibh.  Ct.  App.  Bee. 
425  ;  Cony  land  r.  X.  C.  Co.,  Phillips  Eq.  [iV.  G]  341 ; 
In  re  Atlantic  M.  L.  L  Co.,  10  Alb.  L.  J.  453; 
Farmers'  Bank  t.  Maxwell,  32  N.  Y.  579  ;  Hope  M. 
Ins.  Co.  V.  Perkins,  2  Abb.  Ct.  App.  Bee.  383;  How 
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r.  Allen,  1  Sandf.  171 ;  Brouwer  t).  Appleby,  1  /rf. 
158 ;  Desraimes  v.  Merchants'  Co.,  1  N.  Y.  371 ;  Bangs 
V.  Grey,  12  76?.  477  ;  White  v.  Havens,  6  Abb.  Ct.  App. 
Dec.  582  ;  Cooper  v.  Shaver,  41  Barb.  151  ;  Jackson  v, 
Roberts,  31  N,  Y.  304 ;  Howland  v.  Meyer,  3  Id.  290 ; 
Broivn  V.  Crooke,  4  /(i.  51 ;  Cruikshank  v.  Brouwer, 
11  Barh.  228 ;  Lawrence  ^.  Nelson,  21  N.  Y.  158 ;  S. 
C,  4  Bosto,  240).  The  history  of  legislation,  on  the 
subject  of  *'  mutual"  insurance  companies,  is  very  sug- 
gestive (Z..  1849,  c.  308  ;  ii.  1836,  c.  42 ;  L,  18:J8,  c. 
217  ;  L.  1840,  c.  262 ;  L.  1842,  c.  246 ;  White  v. 
Haiglit,  IQ  N.  Y.  321). 

JTorace  W,  JFowler,  for  appellant  Gilliland. — There 

are  no  statutory  provisions  regulating  the  distribution 

of    the  assets  of  an  insolvent  life  insurance  company 

amongst  the  holders  of  unregistered  policies  (Stout  v. 

Cbapman,  5  Hun^  222).    The  money  in  hands  of  the 

receiver  should  be  divided  amongst  the  creditors  in 

proportion  to  their  respective  demands  (3  B.  S.  6  ed. 

p.    755).     The  i-elation  between  the  policy-holders  and 

tlie    company  is  that  of  debtor  and  creditor  {fn  re 

Miller,  11  Hun,  98 ;  Cohen  v.  New  York  Mutual  Life 

Ins.  Co.,  60  JV.    Y.  625).     A  policy  of  life  insurance  is 

a  mere  contract  to  pay  a  certain  sum  of  money  on  the 

death  of  a  person,  in  consideration  of  the  due  payment 

of   a  certain  annuity  for  his  life  (Dalby  v.  India,  &c. 

Assurance  Soc,  15  C.  B.  365  ;  S.  C,  2  Sniilfi  Lead. 

Cfas,    330).    The  policy-holder  should  prove  for   the 

value  of  the  reversion,  less  the  value  of  the  annuity 

(Beirs  case,  L.  B.  9  JEq.  706 ;  Holdrich's  case,  L.  B. 

14    Id.   72) ;  congress  has   prescribed  a  like  rule  in 

bankruptcy  ( U.  S.  B.  S.  §  5068).     If  the  demand  of 

the  policy-holders  against  an  insolvent  life  insurance 

company  is  one  for  damages,  policies  maturing  by 

death  before  the  distribution  should  receive  a  dividend 

on  their  face  values  (Shaw  v.  Republic  Life  Ins.  Co.,  69 
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N.  Y.  280  ;  Frost  v.  Kniglit,  L.  R.  7  Bxch.  112  ;  Roper 
t,  Johnson.  L,  li,  8  C.  P.  167).  In  determining  the 
value  of  a  claim,  the  court  is  not  confined  to  facts 
Jcaown  at  the  date  of  the  receivers  appointnient  (Hold- 
rich's  case,  svpra;  Wilcox  v,  Plummer,  4  Pet.  172, 
182 ;  t:iedgio.  on  Dam.  118,  121,  122). 

Raphael  J.  Moses ^  Jr.^  for  api)ellants  Kyler  and 
Iloone,  holders  of  current  policies,  and  of  Rebecca  C. 
Ilart,  holder  of  a  paid-up  unmatured  policy. — Where 
a  scheme  contemplating  the  mutual  payments  and 
benefits  in  the  nature  of  insurance  has  to  be  abandoned, 
equity  allows,  as  claims  against  the  fund  on  hand,  the 
unearned  portion  of  the  premium  paid  (Widows' 
Fund  Assoc,  17  Ves.  17;  Pearce  v.  Riper,  Id.  1;  Beau- 
mont r.  Meredithe,  3  Vesey  &  B.  181  ;  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  [3  Ofio;\  24  ;  Fisher 
V.  Hop:^  Mut.  Life  Ins.  Co.,  09  iV.  Y.  161 ;  Stevenson  ». 
Snow,  8  i}ar?\  12^7).  Such  policy-holders  are  entitled 
to  a  i)osition  as  creditors  for  the  reserve  unearned 
(Bell's  case,  7  Brj.  709;  Lancaster's  case,  Cairns 
Dec.  p.  II.  81;  Walberg's  case,  79;  Illness  Ins. 
Slats.  70,  i$  17,  also  p.  86,  §  28 ;  Statutes  of  Conn.  p. 
104,  ^i^  32,  33  ;  Stats,  of  Iowa,  p.  211,  §  58  ;  Stats,  of 
JIIiss.  p.  473,  §  17 ;  L.  1869,  c.  902 ;  L.  1879,  c.  161 ; 
Leroy  r.  (ilobe  Ins.  Co.,  2  ISdM.  Ch.  673,  674;  Croton 
Ins.  Co.,  3  Barh.  Ch.  643).  I  claim  a  preference  in 
behalf  of  the  holder  of  a  paid-up  unmatured  policy, 
solely  upon  a  construction  of  the  provisions  of  the 
statute,  and  refer  to  R.  S.^  part  III.,  c.  8,  tit.  4,  art.  3, 
§§  70,  75,  77,  79,  82  and  89. 

Williani  Barnes  {Barnes  &  Hanx>ver^  attorneys), 
for  poli(?y-holders  supporting  order. — Policy-holders 
and  creditors  who  did  not  make  any  claim  within  the 
advertised  period  of  six  months,  should  be  excluded 
(Harmony  Fire,  &c.  Ins.  Co.,  45  N.  Y.  313,  317;  S. 
C,  9  Abb.  Pr.    N.  S.  349,  350,    358\   2  R.   S.  460). 
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The  premium  notes  slionld  be  offset, /to  fmiUi,  niiJiirifit; 

flif  valiips  of  the  note  policies  or  other  chlilll.'^  jiiiuinst 

t\in  compnny  (3  R.    S.  p.  47,   S  36;    Matter  of   (.iliibe 

his.    Co.,    2   jSt/lo.  C/t.    GT;"*,   G2ii).      The   provisions   of 

the  Revised  Statutes,  allowing  receivers  of  unexjiired 

pnlici'-s     to    cancel  the  same  by    refuntling   the  pro 

ratti    i)art    of    the  unearned  preniittm,    &:r,,    wns  n(»t 

designed,     to    inclnde  the  bnsiness  of   lild    inwiiranre 

companies    (Le  Roy  r.    Globe  Ins.  Co.,  S  Edn:.  t'li. 

673  :   Matter  of  Croton  Ins.  Co.,  ;J  Harb.  f.7/.  t)4-2  ;  11 

Jimi.  90  ;    2  -ff.  t?.  4~f),  §  75  and  note ;  L.  ]S21,  e.  148  ; 

X.  1817,   c.   146  ;  L.  1S14,  c.  172  ;  L.  \K\Q,  <■.  :}).     Death 

claims    arising  after  the  di-ssolution  of  the  corporation 

are  not-  entitled  to  dividends  on  tlie  fnll  face  of  the 

policies,  but  merely  on  their  net  value  when  the  exint- 

ence  of  the  corporation  was  terminated  by  the  decree 

of  tlie  court.     Death  claims  should  not  have  ]ui()rity 

over  other  debts  and  liubilitiea  (2  R.  S.  [Kdiii.  t'd.|  Ai^-^. 

%  :J7  ;     Iff.  480,  ^  48  ;  Id.  492,  §.:;  72,  7:1,  74,  7.^.  77,  7H,  7il  : 

'2  Ji.   .S^,  40.  47,  §^  .'J2-:!0 ;  Lowne  v.  American  Fire  Ins. 

Co.,  C    I^oiffe,  482,  485  ;  De  Poysler  /•.  American  Fire 

Ins.  Co. ,  -A/.  480  ;  Morgan  v.  New  York  &  .Mbaiiy  li.  II. 

Corp. ,  !*•  -^''-  290).     Provisions  on  this  subject  in  oth>'r 

States  and  countries  Ultnes  Ins.  Laws,  104,  ^  li-i ;  10 

j\s-sT<rftJicc.  M((!/.:iQr);  \i~)  and  30  Vict.  c.   41j.     Knlo 

for   valuing  a  life  jwlicy  (/d.  /  Analogous  provisions, 

2  Jf.   '*>'•    [K<lm.  ed.]89,  gS  27,  28;   U.  X  R.  K  ji  .'iinij. 

J\.Ti     incorporated    life    insurance  company  is    not    a 

l>artner&hip,  and  when  it  has  policy-holders  in  diJFer- 

ent      States,    is    not    dissolved    by    war  between    the 

States  (Cohen  fl.  New  York  Mat.  Life  Ins.  Co.,  ;"iij  N. 

y.    OlO  ;  Mutual  Benefit  Life  Ins.  Co.   >k  Ilillyard,    0 

Vrofim  [iV.  J.\  444).     The  supreme  court  of  the  Lfntted 

Statea  have  recognized  the  equitable  values  of  jwilicies 

as    claims,   and  the  holdera  thereof  as  creditors  (New 

'X^ork  Lif«  Ins.  Co.  ».  Statham,  93  U.  8.  [}i  0Uo\  24 ; 

New  York  Life  Ins.  Co.  d.  Seyms,  3  N.  Y.  Weekly 
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Diff.  373 ;  S.  C,  Ins.  L.  J.;  Manhattan  Xiife  Ins.  Ga 

V.  Buck,  Id. ;  L.  1869,  c.  902,  §  8). 

Earl,  J. — The  defendant  was  dissolved  and  s 
receiver  was  appointed  of  its  assets,  under  section  17 ot 
the  act,  chapter  463  of  the  Laws  of  1853.  It  was  orgaJL- 
ized  under  the  same  act,  and  by  section  11  of  the  act  it 
was  made  subject  to  all  the  provisions  of  the  Revised 
Statutes  in  relation  to  corporations,  so  far  as  the  same 
were  applicable,  except  as  otherwise  specially  provided 
in  the  act.  No  provision  was  made  in  the  act  rege- 
lating the  conduct  of  the  receiver  in  such  a  case,  or  the 
distribution  of  the  assets,  or  any  of  the  proceedings 
subsequent  to  the  appointment  of  the  receiver.  All  of 
such  matters  were  left  to  be  regulated  by  the  provisions 
of  the  Revised  Statutes  and  the  j^ractice  of  courts  of 
equity,  and  to  those  provisions  and  that  practice  we 
must  look,  so  far  as  needful,  for  the  solution  of  the 
questions  presented  for  our  consideration. 

1.  The  supreme  court,  at  special  term,  upon  tie 
application  of  the  receiver,  made  an  order  for  the  pub- 
lication of  notices  to  creditors  to  exhibit  their  claimSi 
as  required  by  the  Revised  Statutes  (2  H.  S.  467,  §  56), 
and  the  notice  was  duly  published.  The  referee  held, 
that  claims  not  exhibited  within  the  time  mentioned  in 
the  notice  were  precluded  from  sharing  in  the  asseiSi 
and  this  holding  was  confirmed  at  both  the  special 
term,  and,  as  I  understand  its  order,  the  general  term. 
I  entertain  no  doubt  that  this  is  right,  for  the  reason 
stated  in  the  opinion  of  the  referee  (Matter  of  Harmony 
F.  &  M.  Ins.  Co.,  45  i\\  Y.  310). 

2.  It  is  claimed,  upon  the  part  of  some  of  the  hold- 
ers of  unmatured  policies,  that  they  are  entitled  to 
have  refunded  to  them  a  pro  rata  portion  of  the  pre- 
miums paid  by  them,  before  the  payment,  out  of  the 
assets,  of  any  other  creditors,  and  this  claim  is  based 
upon  the  following  provisions  of  the  Revised  Statutes 
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H.  S,  470,  §  76):  "If  there  shall  be  any  open  and 
ibsisting  engagements  or  contracts  of  such  corporation, 
bich  are  in  the  nature  of  insurances  or  contingent 
Qgagements  of  any  kind,  the  receiver  may,  with  the 
onsent  of  the  party  holding  such  engagements,  cancel 
md  discharge  the  same,  by  refunding  to  such  party  the 
^miam  or  consideration  paid  thereon  by  such  corpo- 
nitioD,  or  80  much  thereof  as  shall  be  in  the  same 
iroportion  to  the  time  which  shall  remain  of  any  risk 
MDmed  by  such  engagement  as  the  whole  premium 
Vtte  to  the  whole  term  of  such  risk,  and  upon  such 
Wioimt  being  paid  by  such  receiver  to  the  person  hold- 
ing or  being  the  legal  owner  of  such  engagement,  it 
iball  be  deemed  canceled  and  discharged  as  against 
Wch  receivers."  Section  77:  ''The  receivers  shall 
Irtain,  out  of  the  moneys  in  their  hands,  a  sufficient 
ttnoant  to  pay  the  sums  which  they  are  hereinbefore 
•uthorized  to  pay,  for  the  purpose  of  canceling  and 
iiacharging  any  open  or  subsisting  engagements." 

This  claim  has  been  disallowed  by  the  court  below, 
ttid,  we  think,  properly. 

By  the  act  of  1853,  the  corporations  organized 
toder  it  were  made  subject  to  such  provisions  of  the 
Bevised  Statutes  as  were  applicable,  and  the  sections 
■bove  cited  are  not  applicable  to  life  insurance  compa- 
■&S.  They  can  apply  only  to  fire  and  marine  or  other 
(■Frances  having  a  definite  term  to  run.  In  the  case 
of  a  fanning  or  unmatured  life  policy,  the  time  which 
•hall  remain  of  the  risk  cannot  be  known.  If  these 
Actions  apply,  then  the  unjust  result  will  follow  that 
ttemore  one  has  paid  upon  one  of  the  policies,  the 
tas  he  will  receive ;  and  the  one  who  has  paid  the 
bast,  and  has  the  longest  expectation  of  life,  will  re- 
flrfre  the  most.  These  sections  are  applicable  only  to 
ises  where  the  insurance  is  an  indemnity  for  some 
srtain  time  against  some  risk  ;  and  in  such  cases  the 
oonnt  paid  for  the  indemnity  may  be  apportioned. 

Vol.  VIL— 15 
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If  the  risk  bas  been  carried  balf  of  the  time,  balf  <A 
the  premium  bas  been  earned,  and  the  nearer  the  lidE 
bas  been  carried  to  the  end  of  the  time,  the  more  of 
the  premium  bas  been  earned ;  the  less  valuable  the 
policy  bas  become  to  the  assured,  and  under  thesi 
sections,  therefore,  less  would  have  to  be  refunded* 
But  life  insurance  is  not  an  indemnity  against  any  riski 
but  an  absolute  engagement  to  pay  a  sum  certain  it  j 
the  end  of  a  definite  or  indefinite  time.     In  such  caMi  ^ 
the  policy  becomes  more  valuable  as  its  end  is  ap^ 
proached,  and  any  such  settlement  as  could  be  mtdl 
under  these  sections  would  be  quite  absurd. 

But  the  claim  is  made,  on  the  part  of  some  of  tin 
appellants,  that  the  holders  of  unmatured  policies  flU 
not  creditors,  but  partners  in  the  company,  and  thil 
they  are  therefore  not  entitled  to  share  in  the  asseti 

ft. 

until  after  payment  of  the  death  claims  of  other  cred- 
itors. The  argument  that  they  are  to  be  treated  li 
partners  is  quite  ingenious,  but,  I  think,  clearly bd* 
sound.  The  statute  of  1853,  to  which  this  company 
owed  its  creation,  made  it  a  corporation.  It  hadi 
capital  stock  of  $110,000,  divided  into  shares,  vhick 
was  contributed,  not  by  policy-holders,  but  by  tlii 
stockholders.  Its  business  was  managed  by  directoB 
chosen  by  the  stockholders.  No  policy-holder,  unM 
a  stockholder,  had  any  voice  in  any  way  in  the  election 
of  its  officers  or  the  management  of  its  busine» 
Every  policy-holder  in  such  company  enters  into  w 
gagements  with  the  company,  and  not  with  anyotW 
policy-holder.  He  pays  the  premiums  upon  his  policfi 
not  to  make  a  fund  to  insure  others,  but  solely  M* 
consideration  of  his  own  insurance.  The  compuiy 
receives  the  money  as  its  own,  and  holds  it  as  itaowiH 
and  may  do  with  it  what  it  w^ill,  except  as  it  is  W 
strained  by  some  statute.  It  is  wholly  immateriBl  to 
the  assured  what  the  company  does  with  the  moneji 
provided  it  remains  solvent  until  the  maturity  d  to 
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f.  It  is  true  that  the  company  relies  upon  all  the 
iums  TpsAA  to  cany  on  its  business,  and  that  it 
L  not  discharge  its  obligations  out  of  its  capital 
J.  The  law  requires  that  it  shall  keep  and  have, 
[  times,  assets,  invested  in  a  certain  way,  sufficient 
leet  all  its  liabilities — that  is,  that  it  shall  keep 
int.  But  they  who  pay  their  money  for  insurance 
10  more  jointly  interested,  or  in  any  sense  partners, 
the  depositors  in  a  bank.  The  depositors*  swell 
issets  of  the  bank  and  also  its  liabilities,  and  they 
a  common  interest  that  the  bank  shall  keep  its 
s  so  as  to  be  able  to  discharge  its  liabilities,  and 
is  all.  It  is  true  that  when  sach  a  company  in- 
I  one,  it  takes  into  account  the  fact  that  it  has 
red  and  is  to  insure  many  others,  and  that  fact  has 
iring  upon  the  amount  of  premiums  charged,  but 
)remium  is,  after  all,  solely  for  the  particular  insur- 
.  The  fund  produced  by  the  payment  of  all  the 
uums  does  not  in  any  sense  belong  to  the  policy- 
ers,  but  belongs  exclusively  to  the  company,  and 
policy-holders  are  interested  in  it  in  the  same  way 
that  th^  creditors  of  any  other  corporation  are 
rested  in  its  funds. 

.Tiere  is  nothing  in  the  statute  of  1853  which  makes 
policy-holders  members  of  the  company.  Section 
f  that  act  provides  that  the  company  may  sue  any 
ts  "members  or  stockholders,"  and  that  any  of 
"members  or  stockholders"  may  sue  it.  The 
is  '* members  and  stockholders"  Jiere  mean  the 
e  person.  Every  member  of  such  a  company  is  a 
kholder,  and  every  stockholder  a  member.  The 
dsion  is  wholly  unnecessary,  and  has  no  signili- 
36.  It  is  a  superfluous  i)rovi8ion,  frequently  found 
Imilar  statutes. 

Phere  is  a  provision  in  the  charter  of  this  company 

the  stockholders  may  receive  a  semi-annual  divi- 

lof  not  exceeding  three  and  one-half  per  cent.,  and 
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that,  at  intervals  of  three  years,  the  net  profits^  after 
paying  such  dividends,  shall  be  paid,  twenty  per  cent 
to  the  stockholders,  and  eighty  i)er  cent,  to  the  polity? 
holders.  It  is  claimed  that  this  sharing  in  the  {iroffii 
makes  the  policy-holders  partners.  These  profits  w«j 
not  to  be  paid  to  them  as  the  income  of  any  businen 
which  they  were  carrying  on  or  in  which  they  weif 
interested.  They  were  the  profits  of  the  comimnyitj 
its  business.  The  policy-holders  could  make  no  pn^{ 
They  could  never  receive  back  more  than  they  pai^, 
and  never  as  much,  interest  upon  their  x>ayments  hwog 
taken  into  account,  and  hence  any  dividend  to  tlmJ 
under  this  charter  could  in  no  proper  sense  be  caltedj" 
as  to  them,  profits.  As  to  the  company,  they  might  bf 
profits  earned  by  good  management  and  too  hiige  ph 
niiums,  profits  earned  solely  out  of  the  stockholdeni 
These  so-called  profits,  when  divided,  would  be  mmplj 
an  equitable  adjustment  of  premiums  paid.  If  sw* 
profits  should  exist,  they  would  show  that  thec» 
pany  had  been  exacting  more  premiums  than  were  josi 
and  fair,  and  the  excess  was  to  be  refunded  in  thii 
mode. 

This  novel  claim  of  partnership  is  not  sustained  bf 
any  authority,  and  even  in  the  case  of  a  mutual  lifc 
insurance  company  was  repudiated  by  Judge  Allk^i 
in  his  opinion  in  Cohen  v.  New  York  Mutual  life 
Ins.  Co.  (50  iV^.  T.  610). 

But  the  further  claim  is  made  that  these  policy- 
holders, although  not  partners,  are  not  creditors,  and 
ns  such  entitled  to  share  in  the  assets  of  the  company 
on  a  footing  of  equality  with  other  creditors,  and  tMl 
claim  must  now  be  sorpewhat  examined. 

It  is  true  that  there  is  no  provision  in  the  poUcf 
that  any  portion  of  the  premiums  shall  be  refunded. 
There  is  an  agreement  on  the  part  of  the  company  that| 
upon  the  payment  of  the  annual  premiums,  it  will  p^ 
the  stipulated  amount  at  death. 
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There  is  also  the  agreement  necessarily  implied 
,  it  will  receive  the  annual  premiums  and  carry  the 
iranoe  to  its  term.  The  annual  premium  is  not 
I  solely  for  an  insurance  for  the  year  in  which  it  is 
1,  but,  as  stated  by  Mr.  Justice  Bradley,  in  New 
rk  life  Ins.  Co.  v.  Statham  (93  U.  S.  24),  each  pre- 
un  is  i)art  consideration  of  the  entire  insurance  for 
;  or,  as  stated  by  Mr.  Justice  Strong  in  the  same 
e,  the  assured,  by  paying  the  first  premium,  obtains 
insurance  for  one  year,  together  with  a  right  to 
^ethe  insurance  continued  from  year  to  year,  during 
life,  upon  payment  of  the  same  annual  premium, 
laid  in  advance.  Whichever  of  these  be  the  true 
ory,  the  agreement  is  necessarily  implied  that  the 
apany  will  receive  the  premiums  and  keep  the  policy 
life ;  and  this  is  not  all.  The  company  is  the  crea- 
e  of  statute,  and  its  mode  of  acting  for  the  protec- 
1  of  the  policy-holders,  is  regulated  by  statute. 
m  the  nature  of  the  case,  the  agreement  must  also 
implied  that  it  will  obey  the  statute,  the  law  of  its 
ation  and  of  its  existence  ;  that  it  will  do  its  busi- 
)8  as  required  by  the  statute  ;  that  it  will  properly 
3pand  invest  its  funds,  and  be  in  a  condition,  at  all 
lesj  as  the  statute  requires,  to  discharge  all  its  lia- 
ities.  Therefore,  when  it  violates  the  law — fails  to 
>p  on  hand  funds  required  by  law,  and  becomes 
olvent,  discontinues  business,  makes  it  impossible 
the  assured  to  pay  premiums,  and  fails  to  carry  the 
licies — it  has  broken  its  engagements  with  its  policy- 
ders,  and  becomes  liable  to  them  on  account  of  such 
ach.  The  policy-holders  then  have  a  claim  for 
oages,  just  as  they  would  have  if,  while  doing  busi- 
5,  it  had,  without  just  cause,  refused  to  receive  the 
ment  of  premiums,  and  to  continue  the  policies  in 
;  and  to  this  efifect  have,  I  believe,  uniformly  been 
decisions  (New  York  Life  Ins.  Co.  v.  Statham, 
ra;  Fischer  v.  Hope  Mut.  Life  Ins.  Co.,  69  N.  Y. 
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161 ;  Bell's  case,  L.  Ji.  9  Bq.  706 ;  Cook's  case,  J 
703  ;  Holdich's  case,  L.  Ji.  14  Eg.  72). 

These  policy-holders  are,  therefore,  in  the  sai 
position  as  any  other  persons  would  be,  who  held  n 
ning  contracts  of  value  with  the  comx^ny,  which 
had  broken — claimants  for  damages.  "^ 

What  is  the  damage  sustained  by  each  of  the 
policy-holders  ?  Clearly  the  value  of  the  policy  wM 
has  been  destroyed.  When  such  value  has  been  asof 
tained,  the  true  measure  of  damage  has  been  arrive 
at.  But  the  difficulty  is  to  determine  the  value.  ! 
any  given  case  the  precise  value  cannot  be  ascertaine 

If  the  time  of  death  were  certain,  and  the  rate 
interest  determined,  there  would  be  no  difficult 
Then  the  present  value  of  the  amount  to  be  paid 
death,  diminished  by  the  amount  of  t;he  present  vali 
of  all  the  premiums  to  be  paid,  would  give  the  vala 
But  the  time  of  death  is  uncertain,  and  hence  tl 
present  value  of  a  running  policy  must  always  1 
somewhat  speculative  and  uncertain.  Yet,  as  in  i 
cases  of  difficulty,  the  courts  charged  with  the  duty  i 
ascertaining  value,  must  take  the  best  light  the  natuj 
of  the  case  admits. 

To  persons  of  a  certain  age  there  is  an  average  ei 
pectancy  of  life,  and  this  is  shown  in  certain  tabic 
used  in  the  business  of  life  insurance,  showing  th 
expectancy  of  life  for  persons  of  all  ages. 

These  tables  are  built  upon  long  and  varied  experi- 
ence, and  are  deemed  sufficiently  reliable,  in  tk 
absence  of  a  better  basis,  for  the  guidance  of  thecoarta^ 
of  public  officers  and  of  insurers.  One  of  such  tahfei 
is  annexed  to  the  act,  chapter  623  of  the  Laws  of  1888^ 
and  that  is  the  table  used  by  the  referee  in  this  cm^. 
As  before  stated,  the  annual  premiums  are  not  coMwi* 
eration  of  assui-ance  for  the  year  in  which  theyto 
paid  ;  for  they  are  equal  in  amount,  whereas  themk 
in  the  early  years  of  life  is  much  less  than  in  the  litot 
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Therefore,  during  the  early  years  the  assured  has  paid 
more  than  sufficient  to  carry  the  risk  during  those 
I,  and  this  excess  is  to  aid  in  carrying  the  risk 
the  later  years,   when  the  annual  premiums 
^roald  be  insufficient  for  such  years.    This  excess  is 
c»dled  the  equitable  value  of  the  policy,  and  goes  to 
make  up  what  is  called  the  reserve  fund.    This  reserve, 
together  with  the  same  annual  premiums,  ought  to  be 
sufficient  to  enable  the  assured  to  obtain  a  policy  for 
the    remainder  of  his  life  for  the  same  amount  in 
another  solvent  company,  and  hence  may  be  taken  as 
the  measure  of  present  value,  assuming  that  there  has 
l>een  no  change  in  the  value  of  his  life  since  his  assur- 
ance,  except  that  caused  by  the  efflux  of  time.    But 
the  health  of  a  policy-holder  may,  since  his  insurance, 
have  become  so  impaired  that  his  life  is  not  now  rein- 
aurable,  and  hence,  in  his  particular  case,  the  value  to 
be  arrived  at  upon  this  basis  would  not  be  the  measure 
of  his  damage.    But  yet  I  am  inclined  to  think  that 
even  in  such  cases  the  basis  would  have  to  be  generally 
adhered  to,  for  the  reasons  stated  by  Lord  Cairxs,  in 
Ixincaster's  case,  to  be  found  in  a  note  to  Holdich's 
case,  above  cited,  because  it  would  be  wholly  impmcti- 
cable,  in  the  cases  of  thousands  of  policy-holders,  to 
determine  the  state  of  health  for  reinsurance  of  each 
policy-bolder,  compared  with  his  state  of  health  at  the 
date  of  his  policy.    The  inquiry  would  be  so  much  a 
matter  of  speculation  and  uncertainty,  and  would  lead 
to  so  much  litigation,  delay  and  expense,  that  it  would 
he  practically  impossible,  it  seems  to  me,  to  administer 
the  assets  of  an  insolvent  company  in  that  way.    But 
^kat  the  general  rule  in  such  a  case  should  be  it  is  not 
injportant  to  determine  now,  as  all  these  lives  must  be 
•turned  to  be  in  a  normal  state,  as  there  is  no  proof  as 
^  the  precise  state  of  any  one.     As  I  understand  it, 
^^0  referee  in  this  case  adopted  the  basis  mentioned, 
^th  the  aid  of  the  table  above  referred  to,  in  estimat- 
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ing  the  value  of  the  running  policies  at  the  date  of  the 
dissolution  of  the  company ;  and  in  this  I  cannot  pe^ 
ceive,  from  any  evidence  in  the  case  or  any  information 
furnished  by  the  briefs  of  learned  counsel,  that  any 
error  was  committed ;  and  I  tlierefore  conclude  that 
these  policy-holders  are  creditors  of  the  company  for 
the  present  value  of  their  policies  as  thus  estimated. 

3.  The  receiver  holds  a  large  amount  of  premiam 
notes,  given  by  policy-holders  in  part  payment  of  pre- 
miums ;  and  the  referee  held  that  the  amounts  due 
ui)on  such  notes  should  be  offset  against  the  value  of 
the  X)olicies,  and  that  the  dividend  should  be  declared 
and  paid  upon  the  balance.  In  this  there  was  no 
error.  A  policy-holder  who  has  given  such  a  note  is  a 
creditor  only  for  the  balance,  after  deducting  such  note 
from  the  amount  due  him  for  the  value  of  his  policy; 
and  in  holding  that  the  dividend  was  to  be  made  upon 
such  balance,  the  referee  has  followed  the  rule  laid 
down  in  the  statutes  and  the  decisions  {2Ii.  S.  47,  §36; 
Id,  464,  §  42,  and  Id.  469,  §  68  ;  Matter  of  Globe  Ins. 
Co.,  2  Bdio.  C/i.  625;  Osgood  v.  De  Groot,  HGN.Y. 
348). 

4.  Our  attention  is  called  to  the  case  of  an  unma- 
tured paid-up  policy,  and  the  claim  is  made  thatifi 
should  be  treated  differently  from  unmatured  policies 
upon  which  annual  premiums  are  payable.  But  there 
can  be  no  difference.  The  value  of  such  a  policy  must 
be  computed  in  the  same  way  as  the  others.  It  is  the 
balance  of  the  premiums,  ascertained  by  th^  rules  used 
in  such  cases,  necessary  to[carry  the  policy  to  maturity, 
or,  in  other  words,  the  unearned  premium,  which  is 
called  the  reserve. 

5.  There  are  several  annuitants  of  this  company- 
persons  to  whom  the  company,  for  gross  sums  paid, 
agree  to  pay  certain  sums  annually  during  life — and 
the  referee  held  that  these  persons  were  entitled  to 
receive  the  present  values  of  their  annuities,  compated 
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upon  the  basis  of  the  Northampton  Tables,  with  interest 
at  six  per  cent.     It  is  claimed  on  behalf  of  some  of  the 
appellants  that  in  this  there  was  error.     I  can  perceive 
none.      These  are  not  cases  of  insurance,  and  they  are 
not  to  be   governed  by  any  of  the  rules  applicable  to 
life  insurance.     They  are  cases  simply  where,  for  a 
gross   8 unci  i>aid,  the  company  become  bound  to  pay 
!  certain   sums  annually  during  the  lives  of  the  annuit- 
ants.     It  has  been  the  uniform  rule  of  the  courts  in  this 
State  to  use  these  tables  to  ascertain  the  present  value, 
and    to    capitalize  such  annual  payments   (Schell  v. 
Plumb,  55  iV.  Y.  592 ;  Rule  76  of  the  Supreme  Court). 
6.    The  claim  is  made  that  the  death  claims  which 
matared  before  the  dissolution  of  the  company  should 
be  pa.id  before  the  claims  of  holders  of  unmatured  poli- 
cies ;   and  I   think  this  claim  was  properly  disallowed 
by  tbe  referee.    Upon  the  assumption  which  we  have 
sbo'wii    to   be  a  proper  one — that  the  holders  of  such 
policies   are  creditors  of  the  company — this  claim  has 
no  basis    to  rest  on.     No  decision  has  ever  been  made, 
that    I    can  find,  giving  the  preference  claimed.    The 
deatb  claimants  have  no  lien,  legal  or  equitable,  upon 
llx^  funds  of  the  company,  and  without  such  lien  they 
can  bave  no  preference. 

It  is  the  rule  of  the  statute,  as  well  as  of  equity, 
tbat  all  the  creditors  of  such  a  corporation,  when  it 
becomes  insolvent,  shall  share  in  its  assets  in  propor- 
tion to  tbeir  claims  (2  li.  8.  47,  §  36  ;  Id.  466,  §48  ;  Jd. 
4*71  §  '7^)-  '^^  ^^^^  ^^^^  ^^®  claim  is  matured  gives  it 
^^  preference  over  others  not  matured.  There  is 
nothing  ill  the  nature  of  life  insurance  that  gives  the 
oref^rence.  One  who  has  paid  his  money  to  carry  his 
r>oIi<?y  ^^  maturity  has  no  better  right  or  greater  equity 
bban  another  who  has  paid  his  money  to  carry  a  policy 
tov*rard  maturity. 

Th^  bolder  of  a  running  policy  has  paid  his  money, 
aot  to  mak«  a  fund  to  pay  death  claims,  but  for  insur- 
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ance  upon  his  own  life.  He  expects  the  benefit  of  the 
money  he  has  paid,  either  by  receiving  the  amount  ia-. 
sured  at  the  maturity  of  his  policy,  or  damages  for  the 
breach,  if  the  company  fails  to  caiTy  his  i>olicy  to 
maturity.  To  the  extent  of  such  damages  he  is  on  dm 
same  footing,  legal  and  equitable,  with  every  other 
creditor.  The  opinion  of  Chancellor  Ruxyox  in  the 
case  of  Vannatta  o.  New  Jersey  Mut.  Life  Ins.  Co.,  with 
a  copy  of  which  we  have  been  furnished,  is  not  ia 
point,  as  that  was  a  mutual  company  in  the  charter  of 
which  the  holders  of  running  policies  were  liable  to 
assessment  to  pay  death  losses. 

7.  This  company  was  dissolved  and  a  receiver  ap: 
pointed  December  14,  1870.  Thomas  J.  Liockwood, 
holding  a  life  policy  upon  which  the  premiums  had 
been  paid  to  March  27,  1877,  died  March  15,  The 
appellant  Gilliland  was  appointed  his  administrator, 
and  served  upon  the  receiver  proof  of  his  death,  May 
23,  1877 — long  before  the  expiration  of  the  time  under 
the  i)ublished  notice  for  the  presentation  of  claims. 
The  referee  allowed  him  only  the  reserve  value  of  his 
policy  at  the  date  of  the  dissolution  of  the  company, 
computed  in  the  same  way  as  the  values  of  runniag 
policies  were  computed,  disregarding  entii*ely  the  fact  of 
the  subsequent  death  of  the  assured.  In  this  I  think 
he  erred.  The  claimant  was  entitled  to  be  allowed  as 
his  damages  the  value  of  this  i^olicy.  Thei'e  is  no 
statute  regulating  how  such  value  as  between  the  re- 
ceiver and  the  claimant  shall  be  determined.  The 
rules  by  which  the  referee  determined  the  values  of 
running  policies  will  not  in  all  cases  do  justice.  In 
some  cases  they  may  give  a  claimant  more  damage 
than  he  has  sustained,  and  .in  other  cases  less.  In 
their  geneml  applications,  however,  they  will  work  out 
results  sufficiently  accurate  for  judicial  action.  In 
general,  they  furnish  the  only  practical  basis  of  compu- 
tation, and  hence  are  sanctioned.    But  these  rules. 


\ 


ABBOTT'S    NEW   CASES.  236 

People  9.  Security  Life  Ins.,  &c,  Co. 

adopted  from  the  necessity  of  the  case,  should  not  be 
used  where,  upon  facts  existing,  the  precise  value  of  a 
I>olicy  may  be  easily  ascertained.  Their  use  is  not 
then  justified  by  any  necessity  or  consideration  of  con- 
Tenience.  Here  the  whole  premium  had  been  paid,  and 
at  the  time  when  the  claim  was  presented,  the  precise 
Talue  of  the  policy  at  the  time  of  the  dissolution  could 
easily  be  shown.  It  was  free  from  uncertainty  or 
apecnlation.  The  amount  insured  was  payable  ninety 
4ays  after  the  proofs  of  death,  and  the  present  value 
of  that  sum  on  the  14th  day  of  December  was  the  value 
of  the  policy,  and  that  value  could  be  ascertained  like 
the  present  value  of  any  certain  sum  of  money  payable 
at  a  definite  future  day.  There  can  be  no  embarrass- 
ment in  allowing  the  values  of  such  policies  to  be  com- 
puted in  this  way  where  the  death  occurs,  and  the 
proofs  of  death  are  furnished  at  any  time  before  the 
expiration  of  the  time  for  presenting  claims.  This 
mode  of  computation  is  sustained  by  Bell's  case  and 
Holdich^s  case,  above  cited. 

I  have  now  considered  all  the  allegations  of  error 
brought  to  our  attention  by  the  various  appeals,  and 
my  conclusion  is  that  the  order  appealed  from  should 
be  affirmed,  except  as  to  the  appellant  Gilliland,  and 
that  as  to  him  it  should  be  modified  to  confoim  to  the 
views  above  expressed. 

Costs  in  this  court  must  be  allowed  to  the  receiver 
and  to  the  appellant  Gilliland,  to  be  paid  out  of  the 
but  to  none  of  the  other  parties. 


AH  concurred,  except  Andrews,  J.,  absent. 
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WESTFALL  v.  HINTZE. 

If.  Y.  Supreme  Courts  Second  Department ;  SpeeUil 

Term,  1878. 

False  Representation  by  Mortgagor. — ^Equitt  of  Wife. — Sub- 
rogation. 

Phiintifis,  deceived  by  a  mortgagor's  false  representation  that  he  WM 
unmarried,  lent  him  money  on  mortgage,  and  with  it  paid  off  and 
satisfied  a  prior  mortgage,  and  taxes,  &c.  Held^  that  the  wife  bemf 
innocent,  her  inchoate  right  of  dower  was  superior  to  the  eqai^ 

of  the  plaintiff.* 

Trial  by  the  court. 

This  action  was  brought  by  Diedrich  Westfall  and 
another  against  Henry  C.  Hintze,  Mary  Hintze  and 
others,  to  foreclose  a  mortgage  on  real  propertj\ 

The  defendant,   Henry    C.   Hintze,   in    1867,   had 
become  seized  of  the  premises  described  in  the  com- 
plaint,  subject  to  a  mortgage  of   $4,000,   which  he 
assumed  to  pay.     He  was  then  unmarried.     In  1873,  he 
married  the  defendant,  Mary  Hintze  ;  and  in  1876,  said 
Henry  C.  Hintze  applied  to  tlie  plaintiffs  for  a  loan,  on 
mortgage,  of  §i5,000  upon  said  premises,  to  settle  said 
existing  mortgage  of  $4,000,  then  under  foreclosnre^ 
and  ])ay  off  accumulated  taxes  and  assessments  on  the 
property,  he  representing  himself  to  plaintiffs  as  an 
unmarried  man.    The  fact  was  that,  at  this  time,  his 
wife  was  not  living  with  him,  but  with  her  parentSi 
having  left  him  on  account  of  harsh  treatment,  andsh® 
was  entirely  unaware  of  the  doings  and  dealings  by 
and    between    her   husband,   Henry   C.   Hintze,  atid 
plaintiffs,  in  1876. 

Believing  Hintze  to  be  unmarried,  plaintiffs  ro»^^ 
the  loan,  they,  instead  of  paying  the  85,000  over     to 

*  Compare  Snelling  «.  Mclntyre,  6  JM.  Neva  Cob.  469.    See  ^XflOi 
Qagc  r.  Ward,  25  Me  101. 
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Hintze,  asing  the  whole  sum  to  settle  the  foreclosure 
suit  and  pay  the  costs  thereof,  and  the  taxes  and  as- 
aessments  on  the  property;  taking,  simultaneously 
therewith,  a  new  bond  and  mortgage  for  $5,000,  from 
Hintze,  executed  by  him  alone,  and  a  satisfaction -piece 
from  the  holder  of  such  previous  mortgage  of  $4,000, 
^rhich  satisfaction- piece  and  new  mortgage  plaintiffs 
thereupon  had  duly  recorded. 

The  plaintiffs  now  sue  to  foreclose  said  mortgage  of 

$6,000,  they  in  their  complaint  setting  up  the  misrepre- 

Bentation  of  the  said  Henry  C.  Hintze,  and  asking  that 

their  said  mortgage  be  declared  a  lien  superior  to  the 

right  of  inchoate  dower  of  the  defendant,  Mary  Hintze. 

The  answer  of  said  Mary  Hintze  claimed  that  her 

inchoate  dower  is  prior  and  paramount  to  plaintiff's 

mortgage,  and  judgment  is  demanded  accordingly. 

Bamum  &Rebhann^  for  the  plaintiffs,  contended : — 
X  That,  under  Dillon  ti.  Byrne  (5  Gal.  455),  the  hus- 
hand's  seizin  being,  at  the  time  plaintiffs  made  the 
loan,  itself  subject  to  the  lien  of  the  old  mortgage,  he, 
•B  mortgagor,  should,  on  the  payment  of  the  money  by 
■plaiDtiffs  directly  to  the  former  mortgagee,  be  con- 
sMered  a  mere  conduit  to  pass  such  former  mortgagee's 
^htstothe  plaintiffs — the  same  as  a  wife's  dower  is 
•'Object  to  a  mortgage  for  part  of  the  purchase-money, 
ftough  given  after  the  receipt  of   the  deed  of  the 
Itemises  (Warner  v.  Van  Alstyne,  3  Paige,  513). 

IL  The  mortgage  and  tax  liens,  ahead  of  the  dower, 
''^^^^  removed  by  plaintiffs  by  reason  of  the  husband's 
^'^Jse  representations,  and  therefore  plaintiffs'  lien 
^ould  be  declared  superior  to  the  inchoate  dower. 

-Nehrhas  &  Pitshke^  for  defendant,  Mary  Hintze, 
apposed  :— I.  While  Mary  Hintze  was  perfectly  inno- 
^*^tin  the  matter,  plaintiffs  were  negligent  at  the  time 
®f  loaning  their  money.  As  that  was  at  their  option, 
^^y  should  rather  have  taken  an  assignment  of  the 
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earlier  mortgage  ;  it  was  no  fault  of  Mary  Hintze  that 
they  did  not,  and  non  constat  that  they  conld  have  got 
an  assignment  from  the  holder  thereof,  as  this  would 
include  an  unpleasant,  continuing  liability  on  his  part 
upon  his  implied  warranty  of  title  (Led^dch  v,  McKim, 
63  X.  Y,  312).     Merely  paying  off  and  settling  certain 
charges  on  another's  land  does  not  confer  a  claim 
therefor   upon    such    other's   interest    in    said  land 
(Wilkes  T.  Harper,  1  N.  Y.  686,  690). 

II.  Plaintiffs,  being  strangers,  were  unable,  as  irt 
all  know,  to  force  the  former  mortgagee  to  givetothea 
an  assignment  of  his  mortgage,  on  delivering  him  tin 
money ;  what  he  would  be  obliged  to  give  them  wil 
simply  a  satisfaction-piece,  and  our  position,  therefore^ 
is  like  the  case  of  second  lien  on  the  property  becomliig 
the  first  by  the  satisfaction  of  the  preceding  lienby* 
person  not  then  entitled  to  an  assignment  from  theredp- 
ient  of  the  moneys.  The  dower  right  of  Mary  Hintteis 
a  legal  incumbrance  ( Willard  Real  Est.  61),  and  vas 
on  this  property  continuously  since  her  marriage 
(xMills  V.  Van  Voorhis,  20  N.  Y.  412). 

III.  Plaintiffs  cannot  be  subrogated  to  the  placed 
the  previous  mortgage,  as  they  did  not  possess,  before 
disbursing  their  money,  any  subsisting  rights  in  the 
premises,  as  a  support  for  their  payments,  and  to  which 
the  subrogated  interests  might  be  tacked ;  for  it  isoniy 
''  when  the  one,  advancing  money  to  settle  the  indebt- 
edness of  another,  stands  in  the  position  of  surety,  ot 
makes  the  payment  improve  or  protect  his  own  rights 
in  the  land  (/.  ^.,  either  as  owner  or  then  lienor),  that 
equity  will  substitute  him  in  the  place  of  the  creditor 
who  received  the  money  ;  a  stranger  to  the  land  jwyioS 
the  money  must,  to  keep  the  security  on  foot,  make  a 
special  agreement  therefor  with  the  holder  of  sacb 
security,"  which  contract  cannot  now  be  invented  by 
the  court,  as  against  another  legal  lienor  (Richmond  »• 
Marston,15//fdJ.  134), where  subrogation  unto  therighW 
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e  execution  creditor  receiving  the  moneys  bidden, 
Lenied  to  purchaser  at  a  sheriffs  sale,  void  for  some 
t  defect  (Shinn  v.  Budd,  14  N.  J.  Eq.  234 ;  Sanford 
3  Liftan,  3  Paige^  117  ;  Oliver  tJ.  Bragg,  15  La.  Ann. 
Plaintiffs  must  be  deemed  to  have  paid  over  the 
ey,  for  and  on  account  of  Mr.  Hintze,  the  primary 
tor  on  the  canceled  mortgage  (Virginia  v.  Chesa- 
te,  &c.  Canal  Co.,  32  3Id.  646,  547),  and  in  that 
ect,  nothing  conld  prevent  the  extinguishment  of 
ih  incumbrance,  as  against  those  next  entitled  to  a 
rtion  of  mortgagor's  estate  {^2  Md.  supra).  What 
untiffs  did  was,  as  strangers,  to  settle  Mr.  Hintze's 
bt  for  him ;  that  he  invited  them  in  a  fraudulent 
ly  to  do  so  would  simply  allow  them  (if  they  are  dis- 
fntented)  to  reclaim  the  money  from  Mr.  Hintze  by 
tion,  but  it  would  not  give  them  the  former  mort- 
ge,  for  that  would  be  aflSrming  the  transaction  (See 
lurch  V.  Molloy,  70  N.  T.  63). 
IV.  Mary  Hintze  had  no  intimation  of  the  plaintiffs' 
ings,  and  Cook  v.  Banker  (50  N.  Y.  655)  is  a  clear 
thority  against  plaintiffs  upon  the  facts  herein— to 
t:  That  the  expenditure  of  money  by  them  as 
)rtgagees  on  the  premises  in  suit  (such  as  redeeming 
>ni  paramount  tax  sales,  paramount  foreclosures,  and 
B  like),  without  at  least  the  implied  sanction  of  the 
e  who  had  a  prior  interest  in  the  land  (viz.,  Mary 
intze,  as  holder  of  an  inchoate  dower)  does  not  give 
te  plaintiffs  any  right  that  will  override  that  cf 
ihers'  {L  e.y  Mary  Hintze' s)  priority  of  lien. '  Mary 
Bntze's  lien  on  the  property  must,  therefore,  be 
*clared  superior  to  the  lien  of  plaintiffs  thereon. 

Pratt,  J. — The  lien  of  the  mortgage  in  suit  is  not 
-0  be  held  superior  to  the  inchoate  right  of  dower  of 
'ho  defendant  Mary  Hintze.  Said  Mary  Hintze,  the 
^^  had  no  knowledge  of  the  bond  and  mortgage  in 
^^  nor  of  the  circumstances  under  which  they  were 


KEEP    V.    KEEP. 
Clti/  Court  of  Brooldim;  General  Term^  May^  1879. 

Fraudulent  Conveyance. — Considekation. — Husbajto  aso)  Wif& 

— Marriage. 

The  conveyance,  by  a  man  to  a  woman,  of  his -property,  in  consideit- 
tion  of  her  marrying  him,  with  her  knowledge  that  the  propertj 
remaining  in  his  hands  is  not  sufficient  to  satisfy  the  claims  of  hi 
creditors,  is  void  as  ng;iinst  them.* 

It  is  not  ii  sufBcientconsidoiatiou  to  sustain  such  a  conveyance ag«iiMt 
creditors,  thut  she  gave  up  u  profitable  business  to  marry  tht 
grantor. 

Such  a  conveyance,  made  before  marriage,  upon  a  mere  oral  pronuM 
to  marry,  is  void  under  the  statute. 
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given,  nor  did  she  execute  either;  and  she  never  re- 
leased her  right  of  dower  in  the  premises. 

This  is  a  hard  ease  for  the  plaintiffs  ;  but  I  know  of 
no  principle  that  will  deprive  the  wife  of  dower,  under 
a  state  of  facts  like  the  present.  There  must  be  judg- 
ment for  the  said  defendant,  Mary  Hintze,  and  the 
complaint  is  dismissed  as  to  her,  but  without  cost& 
Plaintiffs  are  only  entitled  to  the  usual  decree  of  fore- 
closure ns  against  all  the  defendants  except  Maiy 
Hintze,  with  costs  to  be  taxed,  and  judgment  oJF 
deficiency  (if  any  there  be)  against  Henry  C.  Hintze. 

Judgment  was  thereupon  rendered,  declaring  the 
lien  of  plaintiffs'  mortgage  on  the  premises  to  be  sub- 
ject to  the  inchoate  right  of  dower  of  Mary  Hintsdi 
and  dismissing  the  complaint  as  to  her  on  the  merits, 
the  foreclosure  to  i)roceed  as  against  the  other  defend- 
ants only. 


f' 


'*'  As  to  conveyance  after  marriage,  through  iictitions  third  penoo 
si-'c  David  v.  Williamsburgh  City  Fire  Ins.  Co.,  p.  47  of  this  ▼olomti 
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■gsinst  creditors,  as  creating  a  trust  for  his  onn  benefit.* 

Appeal  by  defeDdanta  from  a  judgment,  and  from 
mn  order  denying  a  motion  for  a  new  trial. 

This  action  waa  brought  by  S.  Hopkins  Keep, 
against  Lester  Keep  and  Caroline  J.  Yeomans  Keep,  in 
the  nature  of  a  creditor's  suit  (on  a  judgment  for 
(2,446.12,  obtained  in  the  supreme  court  June  18, 1878, 
against  Lester  Keep),  to  set  aside  the  conveyance  of  a 
honse  and  lot  in  the  city  of  Brooklyn,  by  the  latter  to 
the  other  defendant. 

Letter  Keep  was  a  physician,  and  resided  in  his 
own  house  at  the  northeast  comer  of  Gates  and  Vau- 
derbilt  aveaaes,  in  the  city  of  Brooklyn. 

In  1866  the  plaintiff,  one  of  his  sons,  commenced 
practice  as  a  physician,  and  resided  with  hia  father, 
who,  in  1872,  owing  to  feeble  health  and  advanced  age, 
almost  entirely  ceased  from  business,  and  his  son  paid 
nearly  all  the  honisehold  exx>en9es.  This  he  claimed  tu 
hare  done  under  an  oral  agreement  between  himself 
and  his  father  and  mother,  that  after  their  death  he 
was  to  be  owner  of  the  house,  with  the  privilege  of 
occnpjing  it  in  the  meantime.  In  March,  1875,  his 
mother  died,  and  thereafter  he  claimed  that  his  father 
entered  into  a  more  definite  arrangement  with  him,  by 
which  he  was  to  occupy  and  use  the  house,  pay  all 
expenses  thereof,  including  taxes,  assessments,  insur- 
ance, repairs  and  current  household  expenses  during 
his  father's  life,  and  provide  him  with  a  home  therein 
without  exiwnse,  in  consideration  whereof  his  father 
agreed  to  give  him  the  house  at  his  death,  and  to 
devise  it  to  him  by  will. 

Under  this  arrangement- he  paid  out  for  his  father 
Iai:ge  sums  of  money,  and  in  addition  to  that,  in  April, 

*  See  In  rw  Cornwall,  D  Olalehf.  114;  and  LivingBton  e.  Oordon, 
PL  SS  of  tbi«  Yolmne,  and  caaea  in  note  at  p.  68. 
Vol.  Vn.— 16 
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ISTn,  8525  for  funeral  expenses  of  his  mother,  for 
which  his  fatlier  gave  him  his  note,  and  also  in 
October,  187G,  and  January,  1877,  he  paid  a  certain 
person,  for  his  father,  §1,146.50,  for  which  he  promised 
to  give  his  note,  but  never  did. 

On  March  27,  1877,  his  father  maiTied  Miss  Caroline 
J.  Yeomans,  a  physician  residing  and  practicing  her 
profession  in  the  city  of  New  York.     Some  time  in 
that  month,  but  before  his  marriage,  he  execnted  a 
deed  to  her  of  his  residence  in  Brooklyn,  bearing  date 
March  24,  1877,  but  not  recorded  until  December  8, 
1877.    He  also  transferred  to  her  about  the  same  time 
upwards  of  $4,500  which  he  had  in  savings  banks.    In 
1878  he  obtained  $500  on  a  chattel  mortgage  on  tds 
household  furniture,  to  his  wife's  brother-in-law,  and 
gave  lier  the  money.     He  claimed  that  the  considers 
ation  for  the  conveyance  of  the  house  and  giving  (be 
money  was  as  a  marriage  endowment  for  marrying  him, 
leaving  her  business  in  New  York  and  going  to  Brook- 
lyn and  taking  care  of  him.    That  he  had  promised  to 
give  her  all  he  possessed  if  she  would  marry  him.  She 
gave  him  no  money  or  property  for  it. 

A  few  months  after  the  marriage,  the  plaintiff 
brought  an  action  in  the  supreme  court  against  bis 
father,  to  recover  on  the  8525  note  and  the  §1,146.59 
which  he  had  paid  for  him.  This  action  was  sentto* 
referee.  While  this  action  was  pending,  and  in  Janu- 
ary, 1878,  the  plaintiff  having  discovered,  shortlf 
before,  the  conveyance  of  the  house  by  his  father,  to 
his  wife,  began  another  action  in  the  supreme  court, 
against  both,  to  have  the  amount  he  had  advance! 
under  his  agreement  with  his  father,  before  his  second 
marriage,  ascertained,  and  adjudged  a  lien  on  the  boose. 
This  case  Avas  sent  to  tlie  same  referee  as  the  other. 
Thereafter  the  following  stipulation  was  entered  into 
in  both  cases : 

"  Whereas,  the  above  actions  have  been  duly  rofet- 
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d  to  Eugene  H.  Pomeroy,  Esq.,  aa  referee,  to  hear 
id  determine  ail  the  issues  tlierein  involved. 

*'  And  whereas,  a  large  amount  of  evidence  has  been 
iken  before  said  referee,  during  the  trial  of  suid 
3tions.  Now,  therefore,  it  is  stipuiaied  and  agreed  by 
od  between  the  above  iiarties,  that  both  of  »aid  actions, 
rith  all  the  issues  therein  involved,  be  and  the  same 
.Te  hereby  submitted  to  said  referee  for  decision,  upon 
he  evidence  already  taken,  and  such  further  evidence 
tssaid  referee  shall  desire  to  take  ;  and  that  judgment 
may  be  entered  in  each  of  said  actions  njion  and  in 
■ecordance  with  the  report  of  said  referee,  and  with  a 
view  to  make  the  decision  of  sjiid  referee  linal  between 
flie  parties.  It  is  hereby  further  stipulated  and  agreed 
that  all  objections  and  exceptions  heretofore  taken 
during  the  trial  of  said  actions  lie,  and  the  same  hereby 
Me  waived  and  withdrawn,  and  that  the  judgment  to 
Iwentered  upon  said  reports  shall  be  linal  and  conclu- 
si^e  aixin  all  the  parties,  and  no  api)eal  Iw  taken  tliere- 
fawn ;  and  that  said  referee,  in  making  his  decision  and 
Wport,  shall  be  at  liberty  to  decide  the  questions 
involved  in  said  actions  in  such  manner  as  he  shall 
fleem  jnsf,  fair  and  equitable,  irrespective  of  the  legid 
rtglits  of  the  parties  to  the  controversy ;  and  tliat  the 
pleadings  in  said  actions  may  be  amended,  it  neces- 
•ary,  so  as  to  conform  to  said  reports  ;  and  it  is  further 
declared,  stipulated  and  agreed,  that  tlie  matters  and 
tilings,  and  causes  of  action  set  forth  in  the  pleadings 
Win  are  the  sole  and  only  causes  of  action  or  matters 
ot  diiFerence  in  any  manner  or  in  any  wise  existing 
)Klveen  the  {larties  plaintiff  and  defendant  to  the 
berein  alKjve-named  actions." 

This  stipulation  was  signed  by  all  the  parties  and 
t/ieir  attorneys.  The  referee  reported  in  the  first  action 
for  the  plaintiff  the  full  amount  claimed,  and  judg- 
ment was  entered  for  89,440.12. 

In  the  other  action  he  reported  that  the  amount 


244 


ABBOTT'S    NEW    CASES. 


Kecpr.  Keep. 


laid  out  and  expended  by  plaintiff  under  the  agrees 
nient,  after  allowing  all  proper  offsets,  was  ^,073.78| 
and  that  plaintiff  had  an  equitable  lien  on  said  honae 
for  that  sum,  enforceable  after  the  death  of  Lester  >| 
Keep,  with  costs  against  defendants  personally. 

From  these  decisions  the  defendants  appealed  to;j 
the  general  term.  The  plaintiff  moved  to  dismiss  thft 
appeal  on  the  ground  that  the  stipnlation  proTideil 
that  there  should  be  no  appeal  from  the  referee^ 
decision.  But  the  motion  was  denied  (See  16  jBifili 
141). 

Subsequently  defendants  moved  to  set  aside  till. 
judgment.  This  was  denied  at  s]jecial  term,  bat  the 
general  term  reversed  that  decision  in  part  by  holdiiy 
that  the  award  as  to  Mrs.  Keep  should  be  set  aaid^ 
but  affirming  the  judgment  against  Lester  Keep  (See 
17  Hun,  153). 

An  execution  issued  in  the  first  action  was  retomed 
wholly  unsatisfied,  and  tliQ  defendant  Lester  Keep,  it 
his  examination  in  supplementary  proceedings,  testi- 
fied he  had  given  to  his  wife  all  his  property,  and  wai 
unable  to  i)ay  the  judgment. 

Tlie  plaintiff  thereupon  filed  a  creditor's  bill  to  as) 
aside  the  conveyance  of  the  house,  with  a  view  to 
recover  the  amount  of  the  judgment. 

The  trial  was  had  in  October,  1878,  before  Hoi. 
Alkxandku  McCue.  In  his  findings  of  facts  he  staled 
that  at  the  time  of  the  delivery  of  the  deed  the  amomt 
of  the  indebtedness  then  existing  of  the  defendut 
Lester  Keep,  to  the  plaintiff,  greatly  exceeded  Ui9 
value  of  his  property  not  transferred  by  him  to  bii 
Avife,  all  of  wiiich  was  at  that  time  well  known  to  her, 
and  that  the  conveyance  was  made  by  him  to  her  with 
intent  to  hinder,  delay  and  defraud  the  plaintiff,  ani 
that  she  was  not  a  purchaser  in  good  faith,  but  todk 
the  conveyance  with  full  notice  of  the  frandalflit 
intent.    He  directed  judgment  la  fa?or  of  pliii^^*! 
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setting  aside  the  conre^auce  of  the  honse  as  frandu- 
lent. 

Thereafter  defendants  made  a  motion  for  a  new- 
trial  on  affidavits,  showing  that  the  general  term  of  the 
supreme  court  liad  vacated  and  set  aside  the  judgment 
entered  in  the  other  action. 

Tills  motion  was  denied,  it  appearing  that  the  plaint- 
iff had,  on  the  ttial  of  this  action,  waived  the  Iwnefit 
of  the  judgment  in  tliat  action,  so  far  as  it  was  evidence 
of  any  facts  material  to  the  issne  herein,  and  had 
proved  the  facts  hy  evidence  outside  of  the  judgment. 
The  defendants  apxwaled  from  the  judgment,  and  also 
from  the  order  denying  a  motion  foi-  a  new  trial. 

f .  «fc  D.  Mitchell,  for  defendants,  appellants.— 
There  conld  be  no  fraudulent  disposition  of  the  house- 
hold farniture,  for  it  was  exempt  from  execution 
(Youmans  t.  Boomhower,  3  N.  Y.  h'l/pcr.  Vt.  ^11. 
It  does  not  matter  whether  there  was  a  written  agree- 
ment drawn  up  between  the  parties  or  not,  containing 
the  terms  of  the  marriage  contract ;  it  was  executed 
before  the  marriage,  and  that  took  it  out  of  the 
statute  of  frauds  (Wood  v.  Jackson,  8  Wend.  9  ;  Stoirs 
r.  Arden,  1  Jo7tns.  C7t..  201 ;  Verplank  v.  Story,  Vi 
Johns.  l)5-2:  Starkey*.  Kelley,  GO  iY.  Y.  07C ;  Urane  c. 
Gonsh,  4  Md.  310 ;  Billsborow  v.  Titus,  15  Jloto.  I'r. 
9i> ;  Weller  t.  Wngland,  \1  Johnx.  H)ii).  Even  a  mere 
knowledge  of  inability  to  pay  debts  is  not  -suE- 
jlcient  to  invalidate  a  conveyance  (Ijocscliiglie  r. 
Bridge,  42  N.  Y.  420).  One  that  takes  pi-opi-rty  with 
knowledge  of  prior  equities,  under  a  bill  of  sale  or 
otlier  agreement,  is  not  to  be  considered  a  purchaser 
with  notice  that  the  seller  intended  to  defniuil  credit- 
ors. Snch  evidence  is  not  even  iiertinent  to  such  an 
issue.  The  intent  to  defeat  a  prior  purchaser  and  in- 
tent to  defraud  creditors  ai-e  entirely  two  diJferent 
things '  (Bargia  v.  Burgin,  1  Ired.  4^3,  and  our  own 
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Statutes  on  that  point;  Seward  v.  Jackson,  8  Ci 
406). 

Erastus  Neio^  for  plaintiff,  respondent. — Convc 
ances  to  binder  or  delay  creditors  are  void  (2  R 
Stats.  Edm.  Ed.  p.  142,  §§1,  5  ;  Young  v.  Hemai 
66  N,  Y.  382  ;  Goodrich  v.  Downs,  6  Hill,  438  ;  Mack 
V.  Cairns,  r>  Cow.  547 ;  affi'g  S.  C,  Ifop.  Ch.  424 ;  Grov 
D.  Wakeman,  11  Wend.  187;  Barney  r?.  Griffin, 
ComsL  365;  Nicholson  v.  Leavitt,  2  Seld.  610;  Du 
ham  V.  Waterman,  17  N.  Y.  9  ;  Freemfin  tj.  Pope,  J 
B,,  5  CJi.  Ap.  536  ;  Cole  v.  Tyler,  65  N.  Y.  77 ;  Reac 
V.  Livingston,  3  Johns.  Ch.  481 ;  Carpenter  v.  Koe,  1 
Id,  230 ;  Babcock  z.  Eckler,  24  Id.  623 ;  Dygert  i 
Remerschnider,  32  Id,  648  ;  Curtis  v.  Pox,  47  Id.  300 
Herrlich  v.  Brennan,  11  Hun,  195 ;  Williamson  r. 
Brown,  15  N.  Y.  354 ;  Union  Bank  v.  WaiTen,  12  Nm 
308  ;  Briggs  o.  Merrill,  58  Barb.  389  ;  Ward  v.  Hunt, 
38  Id.  302).  It  seems  quite  clear  from  the  evidenoa 
that  the  transfer  to  Mrs.  Keep  was  not  absolute,  bntia 
trust  for  the  benefit  of  both  defendants.  For  this 
reason  tlie  transfer  was  void  (2  Heo.  Stat.  Edm.  Ed. 
p.  140,  §  1 ;  Young  v.  Herrman,  06  JST.  Y.  375).  The 
effect  of  the  transfer  was  to  postpone  and  defeat 
altogether  the  collection  of  plaintiff's  claim,  and  to 
allow  the  debtor  to  have  the  beneficial  use  and  enjoy- 
ment of  the  property  transferred.  Although  manttg* 
is  a  valuable  consideration,  yet  the  alleged  agreemeak 
prior  to  the  marriage,  for  the  transfer  of  this  property 
in  considemtion  of  marriage,  not  being  in  writing,  *** 
void  (2  Rev.  Slat.  Edm.  Ed.  p.  140,  §  2 ;  Dygert  v.  Bern- 
erschneider,  32  N.  Y.  629 ;  Read  v.  Livingston,  3 
Johns.  Ch.  481 ;  Borst  v.  Gary,  16  Barb.  136;  Matter  of 
Willoughby,  11  Paige,  257 ;  Bump  on  Fraud.  Ca»»- 
291,  2  ed. ;  Battersby  v.  Famngton,  1  Swanst.  W*5 
Spurgeon  v.  Collier,  1  JEdio.  55 ;  Warden  v.  Jones, » 
De  Oex  &  Jones,  76).    The  motion  for  a  new  trial  vtf 
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properly  denied  (Church  c.  Kidd,  3  Ilun,  254  ;  Marvin 
©.  Marvin,  11  Abb.  Pr.  N.  S.  103 ;  Claik  ».  Urooks,  a 
Id.  38o  ;  5  Hun,  538 ;  Patterson  v.  Copeland,  43  lloic. 
Pt.  461 ;  Forrest  v.  Forrest,  35  N.  Y.  501 ;  Chipi)  r. 
FuUerton,  34  Id.  191 ;  2  Thomp.  <£  CooA-t,  52). 

Neilso:i,  Ch.  J.— It  appeared  on  the  trial,  that,  at 
tbe  time  the  defendant,  Lester  Keep,  transfen-ed  his 
property  to  the  other  defendant,  he  was  indebted  to 
the  plaintiff,  and  that  the  property  which  i-emained  in 
Ilis  liands  was  not  sufficient  to  satisfy  ttie  claims  of  liis 
creditor.  On  a  careful  examination  of  tlie  proofs,  I  am 
satisiied  that  the  fact  that  the  defendant,  Caroline,  had 
knowledge  of  those  matters,  was  correctly  found.  That 
finding  of  fact  is  important,  must  make  itself  felt  in 
OTery  possible  view  of  the  case.  If  the  deed  granting 
the  land  to  her  be  regarded  as  a  voluntary  conveyance, 
that  fact,  as  found,  would  be  a  fatal  objection  to  her 
title,  on  the  intervention  of  a  creditor  wliose  claims 
ensteil  at  the  time ;  nor  could  it,  if  fmudulent,  be  sup- 
ported even  as  against  subsequent  creditors.  As  Stoiiy 
Bys:  "  It  is  not  sufficient  that  it  be  upon  a  good  con- 
aderation  or  bona  fide.  It  must  be  both"  {t!(ori/ Eq. 
!353).  In  view  of  the  circumstances  of  llie  caine,  we 
Deed  not  consider  the  distinction  which  exists  between 
■  Tolnntary  conveyance  and  one  that  is  not ;  between  a 
merely  good  and  a  valuable  consideration  ;  nor  the  pnn- 
fiirleiipon  which  a  purchase,  made  in  good  faith,  of  one 
"isolTent  may  be,  and  often  is,  supported.  We  have 
Mther  to  consider  the  act  of  one  who  makes  himself  in- 
Ktl^ent  by  giving  away  his  property,  and  tiie  concur- 
rent  act  of  one  who  accepts  the  gifts  thus  misapplied. 
"  the  defendant,  Lester  Keep,  liad  applied  the  money 
'liich  he  had  in  the  bank,  and  that  raised  on  the  cliatlel 
mortijage,  to  the  jrayment  of  the  phiintiff,  the  (lonvey- 
f  ceof  bis  house  to  the  other  defendant,  on  her  becom- 
tog  his  wife,  would  have  been  more  equitable.    I  am 
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const  mi  ued  on  these  proofs  to  hold  that  there  wa3  no 
valid  considemtion  for  the  transfers  of  the  property. 
On  liis  examination  the  defendant,  Lester  Keep^ 
states  the  inducement  at  large ;  and  the  considerationB 
take  three  forms :  First,  the  leaving  of  a  profitable  busi- 
ness in  New  York  and  coming  over  to  Brooklyn.  It  is 
hardly  necessary  to  say  that  the  debtor  could  not,  to 
the  prejudice  of  his  creditor,  apply  any  of  his  proi)erty 
to  meet  such  a  sacrifice.  Secondly,  the  luarriage.  The 
deed  was  made  some  time  before  the  niamage,  and 
upon  a  mere  onil  promise  to  marry — a  form  of  contract 
which,  for  a  purpose  like  this,  is  void  under  the  stat- 
ute. The  case  is  not  to  be  confounded  with  those  when  \ 
a  contract  merely  executory  is  made  and  is  regarded  as  '• 
meritorious,  or  not  prohibited,  and  is  respected  when  • 
afterward  performed.  Tliirdly,  the  closing  element— 
the  coming  over  and  taking  care  of  himself.  That  is 
sul^ject  to  the  objection  which,  since  the  statutory 
revision  or  codilication  of  1830,  has  been  applied  freely 
where  a  grantor  or  assignor  of  property  has  sought  to 
create  a  trust  for  his  own  benelit.  Mr.  Keep  farther 
stales  that,  in  their  negotiation,  he  said  to  the  other 
defendant :  '^  I  told  her,  if  she  would  marry  me,  I 
would  give  her  all  I  possessed."  It  is  apparent  that 
purpose  was  carried  out.  She  had  the  land,  the  money 
in  bank,  and  that  raised  on  the  chattel  mortgage. 
There  can,  then,  be  no  doubt  that,  as  she  knew  he  did 
not  intend  to  pay  his  debts,  and  that  he  retained  no 
means  for  that  purpose.  I  am  of  opinion  that  the 
judgment  appealed  from  should  be  affirmed,  with 
costs. 

Heynolds,  J.,  concurred. 


BREIMAN    z.    PAASCH. 

Citi/  Court  of  Brooklyn ;  Special  Term,  July,  1879. 

Again,  September,  1879. 

Again,  General  Term,  November,  1879. 

BuBB-uiD  AKD  Wife Abrest.— Damaqeb  to  Wnrs  for  KsriciNa 

A  WAT  UUBBAND. 

A  nunied  woman  can  sue  and  be  sued  without  the  consent  of  her 
hnsbaiid,  and  vithout  hLt  bciog  a  party  to  tbe  record. 

An  action  is  maintainable  by  her  for  damages  against  any  one  for 
enticing  ber  husband  from  her. 

In  such  an  action  the  defendant  may  be  arrested,  nnder  tlic  prorisiona 
of  the  Code. 

I.  Special  Term,  July,  1879.  Motion  by  defend- 
ant, to  vacate  an  order  of  arrest. 

This  action  was  brought  by  Caroline  Breiman 
against  Catharine  Paasch,  to  recover  $20,000  damages 
for  enticing  her  husband  from  her. 

The  complaint  in  the  action  was  as  follows,  viz. : 

"  The  complaint  of  the  plaintiff  respectfully  shows 
to  thu  court, — 

"I.  That  the  parties  to  this  action  are  residents  of 
the  city  of  Brooklyn. 

"11.  That  the  plaintiff  is  now,  and  has  been  for 
twenty  years  last  past,  the  wife  of  one  Johaun  Julius 
Hermann  Breiman. 

"III.  That  in  the  month  of  October,  1.S77,  and 
more  particularly  on  the  14th,  15th  and  16lh  days  of 
said  month,  at  the  city  of  Poiighkeepsie,  county  of 
Dutchess,  State  of  New  York,  while  this  plaintiff  was 
living,  cohabiting  with,  and  being  supported  by  her 
husbanti,  the  said  Johann  Julius  Hermann  Breiman, 
in  said  city  and  county  afoi^said,  and  while  she  was 
living  with  him  happily  as  his  wedded  wife,  enjoying 
jiia  affection,  support,  protection  and  respect,  the  de- 
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fenclant,  well  knowing  said  Johann  Julius  Hermann 
Breiman  to  be  the  husband  of  the  plaintiff,  and 
wrongfully  contriving  and  intending  to  injure  thia 
plaintiir  and  deprive  her  of  her  said  husband's  comfort, 
protection,  society,  aid  and  support,  while  this  plaint- 
iff was  temporarily  absent  from  her  home  in  said  city, 
willfully,  wickedly,  and  maliciously  gained  the  affec- 
tion of  said  Breiman,  induced  him  to  have  carnal  in- 
tercourse with  her,  and  sought  to  persuade  and  entice 
him  by  offers  of  money,  a  comfortable  home,  and  other 
alluring  promises,  to  leave  this  plaintiff  without  sap- 
port  and  go  with  her,  the  defendant,  to  her  home  in 
the  city  of  Brooklyn. 

''IV.  That  thereafter  and  at  various  times,  at  the 
cities  aforesaid,  by  letters  and  otherwise,  between  the 
dates  beforementioned  and  the  14th  day  of  December, 
1877,  the  defendant  continuing  her  unlawful  inter- 
course with  the  said  Breiman,  and  inducements,  by 
offers  of  money  to  him  and  otherwise,  finallj%  on  or 
about  said  14th  day  of  December,  succeeded  in  will- 
fully, unlawfully  and  maliciously  enticing  the  said 
Joliaun  Julius  Hermann  Breiman  to  desert  plaintiff, 
and  leave  her  without  means  of  support  and  alone,  and 
go  with  the  said  defendant  to  the  city  of  Brooklyn, 
county  of  Kings,  State  aforesaid,  to  her  home  in  said 
city,  at  which  place  the  defendant  has  ever  since  de- 
tained and  harbored  the  said  Julius  Hermann  Breiman, 
against  the  will  of  plaintiff,  and  willfully  and  mali- 
ciously debauched  him,  and  is  now,  and  has  been  since 
said  14th  day  of  December,  1877,  living  with  him  in 
open  and  notorious  adultery,  without  the  privity  or 
consent  of  this  plaintiff,  and  in  opposition  to  her  most 
peaceable  efforts  to  gain  him  from  the  defendant's  in- 
fluence and  control. 

*'V.  That,  by  reason  of  the  premises,  the  said 
Johann  Julius  Hermann  Breiman  became  estranged 
from  plaintiff,  his  affections  and  regard  for  her  aniu- 
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hilated  and  destroyed,  and  plaintiff  has  been,  and  still 
is,  wrongfully  deprived  by  the  defendant  of  the  com- 
fort, society,  support  and  protection  of  her  said  hus- 
band, and  the  happiness  and  benefits  she  othenviso 
would  have  received  at  his  hands,  and  has  suffered 
great  distress  of  body,  mind  and  estate,  to  her  damage 
twenty  thousand  dollars. 

*'  Wherefore,  &c." 

An  order  of  arrest  having  been  procured  against 
the  defendant,  a  motion  was  made  by  her  counsel  to 
Tacate  it,  on  the  ground  that  the  action  was  iniprop* 
erly  brooght. 

The  following  opinion  was  filed,  denying  the  mo- 
tion. 

Neilson,  Ch.  J. — The  circumstances  of  this  case  are 
simple  and  significant.  It  appears  that  the  plaintiff 
was  living  in  harmony  with  her  husband,  enjoying  his 
protection  and  support,  and  that  the  defendant  enticed 
the  plaintiff's  husband  away,  and  caused  a  separation. 
For  that  alleged  willful,  malicions,  and  illegal  act,  the 
plaintiff  brings  the  action  to  recover  damages,  and  pro- 
cures an  order  of  arrest. 

On  this  application  to  set  aside  that  order  two  ques- 
tions are  presented:  First,  will  the  action  He  J  11  it 
will,  was  the  defendant  liable  to  arrest! 

We  have  in  this  State  no  precedent  for  an  action  of 
this  precise  character.  But  like  actions  have  received 
jadicial  sanction  elsewhere.  It  was  tlins  in  the  case  of 
Lynch  p.  Knight  (9  House  Lords  Cas.  577).  In  that  suit 
the  plaintiff  charged  that  her  husband  had  sent  her 
away  because  of  certain  words  spoken  of  her  by  the 
defendant.  No  improper  iict  had  been  imputed  to  her 
by  the  defendant,  and  the  words  spoken  were  too 
trivial  to  lead  to  a  separation.  The  deprivation  suffered 
by  her  was  impntable  to  the  whim  or  undue  sensitive- 
ness of  the  hosband  rather  than  to  the  malicious  pur* 
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pose  or  intent  of  the  defendant.  The  jadgment  was 
reversed  on  that  ground.  In  the  opiDion  of  the  late 
Lord  Campbell  it  is  said,  ^^  Although  this  is  a  case  of 
the  first  impression,  if  it  can  be  shown  that  there  is 
presented  to  us  a  concurrence  of  loss  and  injury  from 
the  act  complained  of,  we  are  bound  to  say  that  thia 
action  lies.  Nor  can  I  allow  that  the  loss  of  coi^ 
sorthciiiy  or  conjugal  society,  can  give  a  cause  of  action 
to  the  husband  alone  ;"  and  such  also  was  the  view  of 
Lord  Grat^ WORTH.  Some  of  the  members  of  the  coott 
thought  otherwise,  but  all  concurred  in  holding  that 
no  consequential  damages  could  have  arisen  from  the 
interference  of  the  defendant.  In  Westlake  v.  West- 
lake,  action  by  the  wife  against  her  father-in-law,  the 
supreme  court  of  Ohio  held  that  the  action  could  be 
maintained  for  the  loss  of  the  society  and  companion- 
ship of  the  husband.  The  opinion  of  Chief  Justice 
GiLMORE  is  elabomte,  a  learned  and  well-considered 
exposition,  in  which  a  majority  of  the  court  concurred.* 
That  decision  is  worthy  of  great  respect. 

But,  without  such  aid,  I  should  have  little  hesita- 
tion in  holding  that  the  plaintiff  is  entitled  to  the  relief 
sought.  This  is  a  special  action  on  the  case  for  a 
wrong ;  and  for  every  wrong  willfully,  or  even  negli- 
gently intiicted,  and  causing  loss  and  damage,  there  is 
a  remedy.  That  is  so  with  us,  even  if  the  party  injured 
be  a  married  Avoman.  Many  of  the  disabilities  imposed 
on  her  by  the  common  law  have  been  shaken  off,  and 
she  may  now  sue  and  be  sued  without  the  consent  of 
her  husband,  and  without  his  being  a  party  to  the 
record. 

It  is  said  that  the  cases  above  cited  were  mere 
actions  of  slander.  But  the  real  grievance  was  the 
separation  charged  to  have  been  caused  by  the  spoken 
words ;  and  in  the  Ohio  case  it  was  alleged  that  the 


♦  Reported  in  8  Cent.  L.  J.  473;  11)  Alb.  L.  /.  494. 
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efendant  had  arged  and  pei'suaded  his  son  to  send  his 
ife  away.  If  dlsinissing  the  wife,  as  in  that  c:i£<e  or 
1  this,  was  a  wrong  of  which  the  law  could  take  notice, 
a  against  the  pei-son  ofifering  the  husband  the  indiice- 
Bent,  it  ia  not  mateilal  by  what  evil  intliience  the  sepa- 
ntion  was  brought  about.  A  good  cuniplaint  might 
hlTe  been  fi-amed  without  stating  tiie  inducement, 
■omewhatas  a  caaseof  action  for  a  brulalassnnlt  might 
Iw  stated  without  alleging  what,  if  any,  weapon  was 
tted  by  the  defendant,  (t  would  be  strange  if  the 
woEg  here  charged  could  only  lise  to  the  dignity  of 
legal  recognition  as  an  incident  to  a  suit  for  slander ; 
if  this  plaintiff  could  have  a  right  of  action  against  the 
debodant  for  mem  negligence  in  crowding  her  off  a 
nilroad  car  and  causing  slight  personal  injury,  but  no 
right  of  action  for  willfully  and  maliciously  breaking 
ip  ber  home. 

It  is  no  answer  for  the  defendant  to  say  that  the 
pUintiff  could  seek  i-edress  ngainat  her  husband,  bring 
M  action  for  divorce,  and,  crying  for  bread,  possibly 
otHainan  order  that  he  pay  alimony.  It  would  be  a 
reproach  to  the  law,  alike  illogical  and  immoral,  if  such 
■  defense  could  prevail. 

I  am  of  opinion  that  an  order  of  arrest  in  such  a  case 
i*i  remedy  allowed  by  the  Code. 
The  motion  must  be  denied,  with  costs. 

n.  Special  Term,  September,  1879. 
Demnrrer  by  defendant  to  complaint. 
The  defendant  thereafter  demurred   to  the  com- 
plaint on  the  following  grounds  : 

1.  That  the  plaintiff  has  no  legal  capacity  to  sue, 
because  she  is  a  married  woman. 

2.  That  there  is  a  defect  of  parties  plaintiff,  because 
tbe  pUintifE  ia  a  married  woman,  and  her  hnsband 
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shonid  be  joiued  with  her  as  one  of  the  parties  plaiDtiS  j 
in  the  atlfon. 

3.  That  the  complaint  does  not  state  facts  snfTicieDt  1 
to  constitute  a  cause  of  action. 

Nicii,.sos.    Cii.    J,^[In    overruling    the    demnrrer, 
stated  tli;it  he  still  held  to  the  views  expressed  in  the  j 
opinion  on  the  motion  as  to  the  oinier  of  arrest,  2nd  j 
that  if  the  defendant  desired  to  be  heard  at  genenl  , 
terra,  a  stay  would  be  granted.] 


III.  General  Term,  November,  1879.  Appeal  by 
defendant  from  order  overruling  demurrer  to  com- 
plaint. 

Horace  Graves  {Graves  &  Kolowrat,  attorneys),  for 
defendant,  appellant.— There  is  no  canse  of  action 
(Van  Arnam  r.  Ayers,  67  Barb.  044  ;  Lynch  v.  Knight, 
9  Ilo.  Lords  Cas.  577).  The  law  does  not  recognize 
the  i>osaibiIity  of  the  seduction  of  a  man.  The  plaintiff 
sustains  no  injury.  The  husband  can  never  free  him- 
self from  the  obligation  to  support  his  wife.  Her  men- 
tal affliction  cannot  be  the  basis  of  damages  {Setfrjw.  on 
Dam.  075,  citing  cases  referred  to  in  8  Jur.  724,  and 
V)  L.  T.  N.  S.  291).  Tlie  loss  of  consortium  cannot  be 
the  basis  of  the  action,  unless  the  act  of  the  defendant 
is  ader[uate  to  produce  that  loss  (0  Ho.  Lords  Cas.  fiT7, 
."iiprii ;  \Vestlake  v.  Westlake,  a  recent  Ohio  case). 
Till'  husband  should  have  been  joined.  The  Code 
n'fcrs  only  to  actions  affecting  separate  property,  or  to 
1  hose  actions  in  which  the  statute,  independent  of  the 
(Jode,  has  given  her  a  cause  of  action  separate  from  her 
Jiuslrand  {Code  of  Civ.  Pro.  §  450). 

Jlfirabeaii  L.  Totalis,  for  plaintiff,  respondent. — 
Tli(3  plaintiff,  though  a  married  woman,  has  legal 
capacity  to  sue  {Code  of  Civ.  Pro.  §  4S0  ;  Barton  p. 
Beer,  35  Barb.  81).    Theaction  is  forapereonal  iDJary; 
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id  'or  injuries  to  her  person,  and  torts  commited 
r<i>jst  her,  a  married  woman  sues  alone,  without 
•r.^na:  her  husband  for  conformity.  The  common 
,v  rule  has  long  since  been  abrogated  (3  R.  .9.  0  ed.  p. 
1,  §  84  ;  Palmer  ».  Davis,  28  N.  Y.  242,  249 ;  Long- 
dyke  V.  Longendyfce,  44  Barb.  366 ;  Abbey  n.  Deyo, 
.  374,  378 ;  Ball  v.  Bnllard,  62  Id.  141 ;  Mann  v. 
trsh,  35  Jd.  68  ;  Westervelt  v.  Ackley,  2  I/im,  261). 
e  comjilaint  states  facts  sufficient  to  constitute  a 
ise  of  action  (Lynch  v.  Knight,  9  H.  L.  Cas.  077  ; 
irfe  V.  Harlan,  1  Cin.  i07iio\  418;  Westlake  v. 
astlake,  Ohio  Court  of  Appeals).  Actions  for  crim- 
.1  conversation  are  actions  for  injuries  to  the  per- 
i  (Temporary  Act,  subd.  9  ;  Relamater  v.  RusstOl,  4 
to.  Pr.  234  ;  2  Kent  Com.  129).  For  torts  and  in- 
ies  to  the  person,  married  women  sue  atone.  But 
3  action  is  not  for  criminal  conversation,  but  simply 

action  on  the  case,  per  quod  consoribini  ar/u'sit 
ses  cited  above).  Because  there  is  no  case  literally 
e  this  action  in  the  booksis  no  reason  why  it  iiliould 
i  Viw  allowed  (Paisley  v.  Freeman,  3  Term  R.  4;">).  It 
lot  new  in  principle.     It  is  only  new  in  instance,  so 

as  this  State  is  concerned.  The  only  question  is 
on  the  application  of  the  principle  established  since 
t7,  in  the  case  of  Winsmore  v.  Greenbanlv  (see  Bige- 
•j"  s  Leading  Cas.),  and  recognized  as  law.  AVitli  the 
vancing  state  of  society,  new  questions  aie  con- 
.ntly  arising  for  decision,  and  the  courts  adapt  the 
actice  and  course  of  proceeding  to  the  existing 
adit  ion  of  things,  instead  of  adhering  to  forms  and 
les  which  were  established  under  different  circum- 
intjes  ;  and  they  do  not  decline  the  enforcement  of 
jtits,  or  the  administration  of  justice,  because    there 

no  remedy  according  to  the  old  forms  or  rules  (Wal- 
ortU  V.  Holt,  4  Mylne  &  C.  635 ;  Osborn  v.  Gillet, 
..  .R.  8  Exch.  88,  87;  Broom  &  Hadley,  Notes  by 
VaUe,  48). 
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Reynolds  and  McGue,  J  J.,  affirmed  the  order 
overruling  the  demurrer,  upon  the  above  opinion  (A 
Neilson,  Ch.  J. 


DUPRE  V.   REIN. 
N.  Y.  Common  Pleas ;  Special  TenUy  1879. 

HUSBAND  AND  WlFE. — ARTICLES  OF  SEPARATION. — ^PARTIES. — ^PUUl^ 

iNG.— Trusts.— Code  of  Civ.  Pro.  §  449. 

An  action  against  a  husband,  to  enforce  articles  of  separatioD,  throngfc 
the  intervention  of  a  trustee,  should  be  brought  by  the  lattcff  who^ 
uuder  section  449  of  tlie  Code  of  Civil  Procedure,  is  a  trustee  of  aa 
express  trust.* 

In  articles  of  separation  between  husband  and  wife,  through  the  inter- 
vention of  a  trustee,  a  covenant,  on  the  part  of  the  husband,  to  pay 
a  stipulated  sum  for  lier  support,  and  that  of  her  trustee,  to  indem- 
nify the  husband  from  liability  for  her  debts,  are  not  iUegal  nor 
contrary  to  public  jyolicy. 

In  an  action  by  the  trustee  to  compel  the  husband  to  comply  with  the 
articles  of  separation,  it  is  not  enough  to  set  forth  the  Rgrecmcnt  u 
extchfo,  nnd  declare  a  breach  of  it  for  failure  to  pay  the  stipulatifd 
amount  for  tlie  wife's  support,  without  averring  that  the  separation 
had  actually  taken  place:  but  all  facts  byway  of  inducement  should 
be  pleaded  to  enable  tiie  court  to  decide  whether  or  not  a  pr/iM 
facie  case  is  jiresented. 

Such  a  contract  is  not  an  instrument  for  the  payment  of  money  only, 
within  the  meaning  of  section  534  of  the  Code  of  Civil  Procedure.t 

Demurrer  by  defendant,  to  complaint. 

This  action  was  brought  by  Ovide  Dupre,  as  trustee 
for  Clara  Rein,  against  Pliilip  Rein,  to  compel  the 
payment  of  the  amount  agreed  by  defendant,  in  articles 
of  sepamtion  between  himself  and  wife,  through  the 

*  As  to  the  construction  of  such  statute,  see  also  Chew  •.  Brama- 
gem,  13  Wall  497. 

t  See  also  Peyser  p.  HcCormack,  7  27ii/i,  800;  Woodruff  t».  Leoa- 
ard,  1  Id,  632. 
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Ltervention  of  the  plaintiff,  to  be  paid  for  lier  sup- 
Drt. 

The  complaint  averred  that,  on  September  21,  1874, 
le  defendant  and  Clara  Rein,  his  wife,  entered  into 
rticles  of  separation,  which  were  set  forth  in  full, 
bereby  the  defendant  agreed  with  Iter  and  Dnpre,  as 
3r  ti'dstee,  that  defendant  and  his  wife  should  lire 
iparate  and  apart,  and,  in  consideration  of  the  prem- 
es,  defendant,  among  other  things,  agreed  to  pay, 
r  cause  to  be  paid  to  the  plaintiff,  as  such  trustee, 
!5  per  week  for  the  support  and  maintenance  of  his 
Ife.  The  trustee  covenanted  and  agreed  with  the  de- 
indant  to  indemnify  and  bear  him  harmless  fiom  all 
ebts  of  said  wife,  contracted,  or  to  be  contracted,  by 
er  or  on  her  account.  Each  of  the  parties  were  bound, 
y  Tnutual  covenants,  to  carry  out  the  agreement.  It 
■as  further- averred  that,  although  demand  had  been 
lade  therefor,  only  three  weekly  installments  had 
een  paid,  and  that  there  was  due  to  the  plaintiff,  as 
och  trustee,  the  sum  of  $a,82.'i,  for  which  he  de- 
kanded  judgment,  with  interest  and  costs. 

The  defendant  demurred  on  the  following  grounds  : 

1st.   Defect  of  parties  plaintiff. 

2d.  That  the  complaint  did  not  state  facts  suffi- 
ient  txi  constitute  a  cause  of  action. 

Oeorge  E.  Home,  for  defendant  and  demurrer. 

X>upTe  &  Veitch,  for  plaintiff,  opposed. 

X«ABREMOiiE,  J. — [After  stating  the  facts.] — The  first 
-round  must  be  overruled.  The  contract  with  plaintiff 
ras  for  the  benefit  of  another.  This  constituted  him  a 
rostee  of  an  express  trust  {Code  Cio.  Pro.  §  449), 
le  alone  would  be  liable  to  the  husband  for  the  wife's 
»reach  of  covenants  {Bishop  on  Mar.  <fc  Dh.  %  047), 
jid  the  action  is  properly  brought  in  his  name  {Par- 
■071S  on  CotUt.  §  307  ;  Fenner  v.  Lewis,  10  Johns.  38  ; 
9'ichols   «.    Palmer,  5  Day  [Conn.]  47;   Goddard  v. 
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Beebe,  4  Greene  [lowa^^  350  ;  Dunning  v.  Williams,  96 
Conn.  220). 

The  second  ground  of  demurrer  puts  at  issue  boQi 
the  validity  of  the  agreement  and  the  sufficiency  of  the 
allegations  of  the  complaint. 

The  courts  have  never  recognized  nor  countenanced 
any  agieement  between  linsband  and  wife  that  se^% 
independent  of  the  stntute,  to  effect  a  practical  disao- 
lution  of  the  marriage  relation.  But  the  obligation  of 
the  husband  to  support,  and  the  trustee  to  indemnifyi 
as  provided  in  this  agreement,  has  been  repeatedly 
upheld  by  express  judicial  sanction,  when  there  has 
been  a  present  and  actual  separation. 

Lord  Brougham  recognized  this  doctrine  in  War- 
render  V.  Wari'ender  (2  Clark  cfc  F.  527),  and  other  Eng- 
lish authorities  maintain  it  (Elworthy  v.  Bird,  2Sim.S 
8.  372;  Wilson  v.  Wilson,  31  JSfiff.  Law  &  Eq.  2i\ 
1  //o.  Lords  Cas.  638  ;  5  Id.  40 ;  Jee  o.  Thurlow,  8 
Barn.  <6  Cress,  547  ;  Westmeath  t,  Salisbury,  6  Bligh^ 
N.  8.  339). 

In  Worrall  v.  Jacob  (5  Mcrio.  256),  the  master  of 
the  rolls  held  it  as  settled  law  that  the  courts  would 
enforce  such  an  agreement.  To  the  same  effect  iB 
Fletcher  p.  Fletcher  (2  Cox,  99).  In  Elworthy  o.  Bird, 
suj)raj  the  vice-chancellor  held  that,  as  the  agreement 
contained  an  engagement  on  the  part  of  the  trustees, 
to  indemnify  the  husband  from  his  wife's  debts,  in 
consideration  of  his  stipulation  to  pay  her  £50  a  year, 
the  court  would  enforce  the  stipulation. 

It  is  unnecessary  to  incumber  the  record  with  thi 
citation  of  authorities  in  the  different  States  which 
uphold  the  same-  theory.  It  will  best  serve  my  pur- 
pose to  refer  to  decisions  in  this  State,  in  support  of 
the  proposition  already  advanced :  Heyer  v.  Burger,  1 
I/off.  1 ;  Champlin  v.  Champlin,  Id.  65 ;  Carson  t. 
Murray,  3  Paige,  483 ;  Rodgers  v.  Rodgers,  4  Id.  616 ; 
Calkins  v.  Calkins,  22  Barh.  97 ;  Simmons  v.  McEIvaiOi 
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26  Id:  419  ;  Cropsey  ».  McKinney,  30  Barh.  47  ;  Wal- 
lace V.  Bassett,  41  Barh.  92 ;  Aoderson  o.  Anderaon,  1 
Sdvo.  C7i.  3S0. 

From  the  cases  cited  the  conclusion  follows  that;  in 
articles  of  separation  between  husband  and  wife, 
throngh  the  intervention  of  a  trustee,  the  covenant  on 
the  i>art  of  the  husband  to  pay  a.  stipulated  »uni 
for  her  support,  and  that  of  her  trustee  to  indemnify 
the  husband  from  liability  for  her  debts,  are  not  ille^^al 
or  contrary  to  public  policy.  The  remaining  question 
is,  the  sufficiency  of  the  allegations  of  the  conix)laint 
to  constitute  a  cause  of  action. 

The  plaintiff  has  treated  the  agreement  in  question 
as  an  instrument  for  the  payment  of  money  only 
(CorZe,  ii  fi34).  Upon  this  jjoint,  I  think,  he  has  inlsiip- 
prehended  the  spirit  and  intention  of  the  statute. 
The  contract  on  the  part  of  the  husband  to  pay  for 
the  supiwrt  of  his  wife  was  environed  by  conditions 
precedent  or  concunent,  which  constituted  the  consid- 
eration of  the  contract.  To  set  forth  an  agreement  of 
this  character,  in  extenso,  and  declare  a  breach  of  it 
for  faihire  to  pay,  is  not  good  pleading.  It  does  not 
appear  that  the  contemplated  separation  ever  took  i)lace 
(Carson  v.  Murray,  supra). 

As  the  law  only  tolerates  sucli  an  agreement  when 
it  can  be  enforced  by  a  third  person,  acting  in  behalf  of 
the  wife  (4  Paige,  filO),  all  facta  by  way  of  inducement 
should  be  pleaded  to  enable  the  court  to  decide 
■whether  or  not  a  prima  facie  case  is  presented.  Upon 
this  branch  of  the  demurrer  the  defendant  must  pre- 
vail* irith  leave  to  plaintiff  to  amend  his  complaint  on 
payment  of  costs.  Upon  the  other  issues  of  the  case 
the  demnrrer  is  overruled,  with  leave  to  the  defendant 
to  answer,  on  payment  of  costs. 
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urt  of  General  Sessions  of  the   County  of  j 

York;  Nocembcr,  1878. 


iBAKD    AND    WiFB.^WaRRAXT    AOAISHT    ESTATE     OF    i 

IIusBASD.— CosiMisaio.NitKa  OF  Charities  aso  Cdrrectiokl 

in  proof  that  n  huaband  has  abaadoDcd  his  nrifc  and  fstnilj,  ■ 
that  tlicj  arc  Ukfly  to  become  a  charge  upon  the  public  toim 

police  justice  may  isaun  a  VHrraiit  to  tlic  comniis 

ics  and  coTrcctioua,  directiag  them  to  seize  anj  monejof  the  1 
band  on  depuait  in  any  savings  hunk  within  the  county. 
cb  warrant  ahoiild  direct  thu  conimiiisi oners  to  make  an 
of  the  property  lolicn  l>y  Ihtm,  and  return  it,  with   thei 

gs,  to  the  next  CDUi't  cif  Hcssioea  of  tile  county. 

order  of  the  court  of  Bessions  confirming  the  warrant,  and  n 
ing  the  seizure  of  tlio  property,  may  direct  tlie  comraitsioDen  ^ 
pay  out  of  the  mouey  seized  a  s|M;citicd  sum  per  month  to  the  « 
for  tlic  miiintcnnncu  of  licrself  and  licr  children. 


Application  by  the  commigsioners  of  public  « 
63  and  corrections  for  conlirmation  of   warrant  I 
iLzure  of  personal  property  of   an  absconding  t 
ind. 

Tlu9  proceeding  was  instituted  nnder  1  12.  S.  OIS^J 
8,*  by  an  application  to  Police  Justice  MoROAVt  i 
Jefferson  Market  police  court,  by  Anielie  Bom 


The  Hcction  above  referred  to  is  as  follows: 
Wlicncvcr  the  father,  or  mother  being  a  widow  or  living  ■ 
her  husband,  Bhall  abscond  from  their  children,  or  ■  li 
his  wife,  leaving  any  of  them  chargeable,  or  likelj  to  t 
argesblc,  u|)Dn  the  public  for  their  support,  the  overseers  of  t1 

of  the  town  where  such  wife  or  children  may  be,  nwj  spplj  *l 
y  (wo  justices  of  the  peace  of  any  county  in  which  any  estata,  ■ 
personal,  of  the  aaid  father,  mother,  or  husband,  may  be  ritiiatBd,4 
'  a  warrant  to  seize  the  some.     Upon  due  proof  of  the  facts  sfoi^  I 
d,  the  said  justices  shoU  issnc  their  warrant,  authoriziDg  the  tui  | 
rseers  to  take  and  seize  the  goods,  chattels,  and  effecU,  thioga  (ft 
on,  and  the  lands  and  tenements  of  th«  penoa  ao  m 
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^ois,  for  a  warrant  to  seize  moneys  deposited  by  ber 
hnsband,  Maxime  Ernest  Bourgeois,  alias  Muxiine 
Bourgeois,  alias  Ernest  Bourgeois,  in  tbe  Bowery, 
Bleecker  street  and  Seamen's  Savings  Banks,  amount- 
ing In  all  to  $1,550,  on  tbe  ground  of  abandonment. 

The  husband  was  a  coolt  in  a  restaurant  in  New 
York,  city,  and,  about  six  montbs  before  this  appHca- 
tion,  went  to  France,  leaving  Lis  wife  aad  live  children 
destitute. 

The  warrant,  which  was  issued  upon  the  affidavit  of 
Mrs.  Bourgeois,  and  tbe  oral  evidence  of  herself  and 
her  daughter,  showing  the  abandonment,  and  her  des- 
titution and  that  of  lier  family,  was  as  follows  : 

**  City  and  County  of  New  York,  ss.  : 

**  To  the  commissioners  of  iiubHc  charities  and  cor- 
rection of  the  city  and  county  of  New  York  : 

"  It  appearing  to  me,  a  police  justice  of  the  city  of 
2Cew  York,  as  well  by  tbe  application  and  representa- 
tions to  me  made  by  the  commissioners  of  public  chari- 
ties and  corrections  of  the  city  and  county  of  New  York, 
as  upon  due  proof  of  the  facts  before  me  made,  that 
Maxime  Ernest  Bourgeois,  alias  Maxime  Bourgeois, 
alias  Ernest  Bourgeois,  late  of  the  city  and  county  of 
2f  ew  York,  has  absconded  from  his  wife  and  children, 
leaving  said  wife  and  children  likely  to  become  charge- 
able to  the  public  for  support ;  and  that  the  said  Max- 
ime Ernest  Boui;geois,  alias  Maxime  Bourgeois,  alias 
Ernest  Bonrgeois,  has  some  personal  estate,  in  said 
city  and  county  of  New  York,  whereby  the  public 
may  be  wholly  or  in  part  indemnified  again.st  said 
charge,  I  authorize  yon  to  take  and  seize  the  following 
personal  property  of  said  Maxime  Ernest  Bourgeois, 
aZias  Maxime  Bourgeois,  alias  Ernest  Bourgeois, 
■wherever  the  same  may  be  in  your  county,  to  wit : 
One  thoDsand  dollai-s  in  money  on  deposit  in  the  Bea- 
men's  Bank  for  Savings,  No.  74  Wall  street,  in  the  city 
of  New  York ;  five  hundred  dollars  in  money  on  de- 
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posit  in  the  Bowery  Savings  Bank,  No.  130  Bowery,  ia 
said  city,  and  tifty  dollars  in  money  on  deposit  in  th9 
Bank  for  Savings,  No.  67  Bleecker  street,  in  said  city, 
together  with  any  and  all  interest  which  has  or  may 
hereafter  accrue  thereon,  and  you  will  immediately 
thereupon  make  an  inventory  of  the  property  by  you 
taken,  and  return  the  same,  together  with  your  pro- 
ceedings, to  the  next  court  of  sessions  of  said  county. 
"Given  under  my  hand  and  seal,  at  the  city  of 
New  York,  this  17th  day  of  October,  1878. 

''B.  T.  MORGAN,       [l.s.] 
"  Police  Justice, 

*'N.  Y.  city." 

The  commissioners  made  the  following  inventory 
and  return  to  the  court  of  sessions,  viz. : 

[^Title  of  cause S\ 

*'To  the  court  of  sessions  of  the  county  of  New 
York: 

"We,  the  undersigned  commissioners  of  public 
charities  and  corrections,  of  the  city  and  county  of 
New  York,  return  as  follows  : 

''That  on  the  19th  day  of  October,  1878,  in  the 
said  city  and  county  of  New  York,  by  virtue  of  a 
warrant  issued  on  the  17th  day  of  October,  1878,  by 
his  Honor  B.  T.  Morgan,  a  police  justice  of  the  city  of 
New  York,  we  seized  certain  property  of  which  the  fol- 
lowing is  an  inventory,  to  wit :  One  thousand  dollars 
in  money  on  deposit  in  the  Seamen's  Bank  for  Sav- 
ings, No.  74  Wall  street,  in  said  city  ;  five  hundred 
dollars  in  money  on  deposit  in  the  Bowery  Savings 
Bank,  No.  130  Bowery,  in  said  city,  and  tifty  dollars 
in  money  on  deposit  in  the  Bank  for  Savings,  No.  67 
Bleecker  street,  in  said  city. 

"  All  of  which  is  herewith  respectfully  returned." 
[^DateJ]  [Signature  of  commissioners.] 

Thereupon  this  application  was  made  by  the  com- 
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missioners  for  a  confirmation  of  the  warrant,  and,  after 
examination  of  several  witnesses. 


Albert  W.  Van  Winkle,  for  the  commissioners  and 
the  application— Cited :  2  li.  S.  5  ed.  p.  837,  §  8  ;  Com- 
missioners^  Attachment,  2  Abb.  Pr.  83 ;  Peoj^le  ex  rel. 
Read  v.  Overseers  of  Poor  of  Triangle,  23  Barb.  230. 

Sutherland,  J.,  City  Judge,  granted  the  following 
order  : 

[At  the  court  of  general  sessions,  &c.  ] 
[  77itle  of  the  cause.  ] 

*'Th.e  application  of  the  commissioners  of   public 
cliarities  and  corrections,  of  the  city  and  county  of  New 
York,  for  the  confirmation  of  the  warrant  issued  herein 
by  the  Hon.  B.  T.  Mougax,  one  of  the  police  justices 
of  the  city  of  New  York,  on  the  17th  day  of  October, 
1878,  and  the  seizure  made  pursuant  thereto,  coming 
on  to  be  heard,  and  the  court,  for  the  purpose  of  in- 
quiring into  the  facts  and  circumstances  of  this  case, 
having  examined  and  taken  the  testimony  of  Amelie 
Bourgeois,   Bertha  S.  A.  Bourgeois,  John   Ach  and 
Patrick  Shortell,  and  it  appearing  thereby  that  Max- 
inae  Ernest  Bourgeois,  alias  Maxime  Bourgeois,  alias 
Elrnest  Bourgeois,  has  absconded  from  his  said  wife, 
Amelie  Bourgeois,  and   their  five  children,   to  wit : 
Sertha  S.  A.  Bourgeois,  Camille  A.  Bourgeois,  Jane 
P.    Bourgeois,   William  Bourgeois    and    Edward  M. 
Bonrgeois,  and  that  said  wife  and  children  are  now 
destitute  and  without  any  means    of   support,   and 
likely  to  become  chargeable  upon  the  public  for  their 
support,  and  that  said  husband  has  personal  estate  in 
the    city  and   county  of   New  York,   consisting   of 
money  on  deposit  as  follows  :  One  thousand  dollars  in 
The  Seamen's  Bank  for  Savings,'  five  hundred  dol- 
lars   in   *  The  Bowery  Savings  Bank,'   and  fifty  dol- 
lars in  '  The  Bank  for  Savings,'  and  it  further  appear- 
ing by  the  return  and  inventory  of  said  commissioners 
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that  said  personal  estate  has  been  seized  by  them,  aa 
directed  and  required  by  said  warrant. 

"Now,  on  reading  and  filing  the  said  warrant  of 
Police  Justice  B.  T.  Morgan,  and  a  copy  of  the  affida- 
vit on  which  tlie  same  was  issued,  and  the  inventory 
and  return  of  said  commissioners,  and  the  testimony 
and  proof  taken  on  said  examination  and  inquiry, 
and  on  motion  of  Albert  W.  Van  Winkle,  of  counBel 
for  said  commissioners : 

"  Ordered^  that  said  warmnt  and  seizure  be  and  the 
same  are  hereby  in  all  things  confirmed,  and  it  is 
further  ordered  that  said  commissioners  of  public 
charities  and  corrections,  of  the  city  and  county  of 
New  York,  pay  to  Amelie  Bourgeois  (from  the  said 
moneys  seized  by  said  commissioners  under  and  pur- 
suant to  said  warmnt),  the  monthly  sura  or  allowance 
of  fifty  dollars,  payable  each  and  every  month  after 
and  from  the  month  of  October,  1878,  and  continuing 
said  i)ayments  monthly,  until  the  further  order  or 
direction  of  the  court,  which  monthly  sum  or  allow- 
ance shall  be  applied  by  the  said  Amelie  Bourgeois 
towards  the  maintenance  of  herself  and  said  five 
children." 


DONNELLY  v.  SHAW. 

iV.    Y.  Supreme  Court y  First  Department ;   Special 

Term,  December,  1877. 

Bequkstuatiox. — Fraudulent  Conveyakces  to  Defeat  Alimoht. 

—Remedy. 

A  6C(iucstrator  of  the  personal  estate  and  rents  and  profits  of  reil 
estutc  of  a  defendant,  appointed  in  an  action  for  a  Umited  divorce, 
upon  the  defendant's  default  to  provide  an  allowance  of  alimonj 
made  by  the  court,  has  no  right,  by  virtue  of  his  appoiDtmcnt,  to 
maintain  an  action  in  his  own  name,  to  set  aside  conveyances  of 
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real  cuinte,  fraudulcntl;  made  by  tbe  defendant,  before  Gequeatra- 
tion  Teas  ordered. 
Any  proceeding,  to  call  io  question  the  validitj  of  the  coDvcyaucc, 
must  be  iu  the  original  action,  or  in  a  new  action,  in  tliu  nuine  of 
tbe  party  in  whose  interest  the  sequestration  wua  ordered.* 

Demnn'eT  to  complaint. 

Henry  D.  Donnelly,  as  sequestrator  of  tbe  property 
of  'William  West,  brought  this  action  against  Emma 
Ij.  Shaw  and  William  West,  to  set  aside  certain  alleged 
fraudulent  conveyances,  &c. 

The  gronnds  of  demurrer  are  that  the  plaintiff  has 
not  legal  capacity  to  sue,  and  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

John  McDonald  and  William  FiUlerlon  tor  the 
demurrer. 

^.  If.  Benn,  opposed. 

Vax  Vorst,  J. — The  power  of  the  court  to  order  a 
sequestration  of  the  property  of  a  husband,  upon  his 
neglect  or  refusal  to  give  security  for  the  iillowance 
made  to  his  wife  in  an  action  for  a  separation  or  lim- 
ited divorce,  or  upon  his  default  to  provide  sncli  allow- 
ance, is  conferred  by  statute.  Upon  such  neglect, 
refusal  or  default,  the  court  may  sequester  his  jiorsonal 
estate  and  the  rents  and  profits  of  his  real  estate,  and 
may  appoint  a  i-eceiver  thereof,  and  may  cause  such 
personal  estate  and  the  rents  and  prolits  of  such  real 
estate  to  be  applied  towards  such  allowance  as  to  the 
court  shall,  from  time  to  time,  seem  just  and  reasona- 
ble (2  Ji.  S.  148,  I  60).  In  the  action  broufiht  by  his 
wife  against  her  husband,  a  defendant  in  this  action, 
for  a  limited  divorce  for  ill-treatment,  a  judgment  was 
recovered  decreeing  a  separation,  and  requiring  him  to 
pay  her  :87,0U0a  year,  in  semi-annnal  installments,  for 

*  Soc  aiaa  Foster  s.  Towneliend,  3  AUb.  Jfeio  Cat.  Si3 ;  lilunkinsopp 
*.  BlonkiuMpPi  ViBeat.  686. 
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her  su])pc)rt  and  maintenance,  and  an  additional  sum 
of  S1,(»()0,  and  to  give  security  therefor.     Her  husband   ] 
has  wliolly  neglected  to  give  the  security  or  provide    i 
for  tht?  allowance,  and  has  absconded  and  gone  beyond    ] 
the  jurisdiction  of  the  court.     Upon  that  fact  apl)ea^ 
ing,  the  court  has  made  the  usual  order  of  sequestra- 
tion,  and  the  plaintiff    has  been  appointed   seques- 
trator. 

Before  the  order  of  sequestration,  but  after  the  com- 
mencenient  of  the  action  for  a  separation,  the  defend- 
ant, the  husband,  by  deed  executed  and  recorded,  has 
conveyed  away  all  his  real  estate,  of  large  value,  sev- 
eral hundred  thousand  dollars,  and  sold  and  disposed 
of  his  personal  proi)erty.    The  conveyances  of  the  real 
propei'ty  were  made  to  the  daughters  of  the  defendant, 
and  the  personal  property  was  also  convej-ed  to  them 
and  others.    The  conveyances  were  fraudulently  made, 
and  witli  the  intent  and  purpose  of  preventing  his  wife 
from  collecting  or  enforcing  any  order  or  judgment 
making  provision  for  her  support  in  her  action  against 
him.     The  daughtei's,  wiien  they  received  the  convey- 
ances and  transfers  of  the  property  fi*oni  the  father, 
knew  of  his  fraudulent  purpose,  and  accepted  the  con- 
veyancrs  and  transfer  with  the  like  fraudulent  purpose 
and  intent.     The  above  facts  appear  by  the  complaint 
in   the  action.     One  of  the  daughters,  who  receired 
conveyances  and  transfers  of  property,  real  and  per- 
sonal, is  a  defendant  in  this  action,  and  a  similar  action 
is  pending  against  another  daughter  and  her  father. 
When  the  sequestratcu*  came  to  exercise  the  functions 
of  his  office,  he  found  no  real  estate  the  rents  and 
profits  whereof  belonged  to  the  defendant,  and  no  jwr 
sonal    pro])erty    to  which   he  had   legal   title.    This 
action  is  brought  to  impeach  the  goodness  and  honesty 
of  the  conveyances  and  disposition  made  by  the  h«s- 
band  of  his  property,  real  and  personal.    They  we 
claimed  to  be  fraudulent,  and  for  the  purposes  of  tliU 
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Inqairy  must  be  deemed  to  be  of  that  chumcter.     The 
plaintiff  demands  that  the  conveyances  and  tmnsfers 
of  the  property,  real  and  personal,  may  be  declared 
ftaiidulent  and  void  as  against  the  judgment  recovered 
by  the  wife  in  her  action  against  her  husband,  and  an 
against  the  plaintiff,  and  that  the  property  be  lieldand 
adjudged  to  be  subject  to  and  held  ai)p]icable  to  the 
payment  of  the  judgment,  aad  that  the  phiintilF  as 
stsquestrator  be  allowed  to  take  possession  of  the  real 
estate,  and  to  collect  and  receive  the  I'ents  and  i>rol1ts 
thereof,  and  also  all  of  said  personal  property.     An 
accunnting  is  also  demanded  of  the  grantee  and  vendee 
of  tile  I'eal  and  personal  estate,  of  the  rents,  proUts  and 
proceeda  thereof.     The  rents  and  profits  of  the  real 
estate  follow  the  title.     By  the  conveyance  of  the  land 
to  tbe  daughter  the  father  is  divested  of  all  legal  and 
equitable  claim  to  tlie  same.     There  is  no  claim  or  pre- 
tense tliat  anything  was  reser\'ed  to  the  grantor  by  the 
conveyances.     By  the  order  appointing  him  seques- 
trator, the  phiiutiff  is  not  vested  with  nor  is  he  entitled 
to  a  conveyance  to  himself  of  the  real  estate  of  the 
busband,  the  defendant.     He  is  not  entitled  tu  receive 
the  rents  and  prolits  through  any  supposed   title  in 
liimself  to  the  land.     Bents  and  profits  of  real  estate 
have  beea  sequestered.     It  is  very  clear  that  ihe  rents 
and  pi-ofits  ioteoded  to  be  reached  are  those  tho  hus- 
band s-as  entitled  to  receive.     After  his  ai)poiiitnient, 
tile  sequestrator  could  collect  such  rents  and  prolits, 
iiutwid  of  the  husband,  and  the  husband's   tenants 
<»uld,  by  order  of  the  court,  be  obliged   to  attorn  to 
"iH  plaintitf.     But  having  parted  absolutely  with  his 
title  to  the  land,  the  rights  of  the  landlord,  legal  and 
*qoitable,  to  the  rents  was  ended.     The  proceeding  to 
'^Hester  the  rents  and  profits  was  not  intended  to 
^tnrb  title    to  the    land.      However  they  may  be 
^'Opeaclied  by  othera,  the  conveyances  by  the  detend- 
^  to  his  daughter  of  the  land  was  and  is  us  between 
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them  good  and  effectual  to  pass  the  title  and  carry 
over  tlie  rents  as  inseparable  therefrom.  Although 
fraudulently  made,  the  conveyances  could  not  be  ques- 
tioned at  the  suit  of  the  father  against  his  daughter 
{Siorf/  Eq,  Jur.  §  371).  As  against  a  creditor  the 
conveyances  may  be  fraudulent,  and  at  his  instance 
may  be  set  aside  ;  but  until  they  are  so  set  aside,  the 
legal  right  of  the  grantee  to  the  rents  and  profits  is 
complete.  Has  the  sequestrator,  by  virtue  of  his 
appointment,  any  right  to  maintain  an  action  to  annal 
these  conveyances  and  place  himself  in  an  attitude 
legally  to  collect  these  rents  ?  He  has  been  ordered  by 
this  court  to  bring  an  action  to  annul  the  conveyances. 
Does  this  order  vest  him  with  a  right  to  maintain  in 
his  own  name  this  action  ?    I  think  not. 

But  is  the  court  to  be  baffled  by  the  defendant,  and 
its  judgment  rendered  wholly  inoperative  by  his  con- 
trivances to  defeat  it  ?    Not  at  all. 

Foster  ^.  Townshend  (2  Abb.  New  C7as.  29-44)  in 
the  court  of  appeals,  decides  ''that  any  proceeding  to 
compel  the  application  of  the  rents  and  profits,  or  in 
any  way  to  compel  the  payment  of  the  alimony  from 
ihe  property,  must  be  had  by  the  party  in  whose  inter- 
est the  sequestration  was  ordered."  And  again,  at 
page  46,  it  is  said  "  that  when  an  adverse  claim  to  the 
rents  and  i)roIits  is  asserted,  the  i)laintiflF  in  the  action 
would  have  a  remedy  by  an  order  for  the  examination 
of  the  claimant  pro  interesse  suoy  and  such  proceed- 
ings thereon  as  would  lead  to  an  adjudication  of  the 
rights  of  the  parties."  Various  authorities  and  cases 
are  cited  by  the  learned  judge  delivering  the  opinion 
of  the  court  of  appeals,  sanctioning  such  a  proceeding 
and  practice.  The  learned  chief  justice  of  the  court 
of  common  pleas  examined  the  question  of  rights  and 
duties  of  the  person  appointed  by  the  conrt  to  make 
a  sequestration  effective,  in  the  case  of  Poster  i». 
Townshend,  when  it  was  in  his  court  (2  Abb.  New 
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,  33).  Hi9  opinion  covers  nearly  every  point 
ived..  He  says  "in  respect  to  the  real  estate  the 
t  ex:tendecl  only  to  possession,  the  legal  title 
lining  in  every  respect  as  before." 
[e  does  indeed  well  say  "that  a  fraudulent  aliena- 
of  tlie  profits  can  have  no  effect  upon  a  seqtiestra- 
"  but  he  aftei-wards  adds,  and  cites  authorities  in 
x>i"t  of  his  position,  that  "it  appears  now  to  be  set- 
that  the  parties  for  whose  benefit  the  sequestration 
been  ordered  may  require  the  party  claiming  an 
jTse  right  or  title  to  come  in  and  show  cause  why 
ilioiild  not  be  examined  ^ro  interesse  suo'"'  (ICm- 
gliatn  o.  Short,  3  Hare,  461).  I  know  of  no  rule 
cli  limits  proceedings  of  this  nature  in  the  original 
on  to  rights  acquired  by  others  after  the  sequestra- 
.  wns  ordered.  In  proceedings  thus  instituted  in 
action  an  issue  could  be  framed  and  submitted  to  a 
^,  to  try  and  determine  the  question  of  good  faith  of 

conveyances.  Such  course  is  suggested  in  one  or 
re  of  the  cases  to  which  reference  is  made  in  the 
nions  above  cited.  See  also  1  Iloffm.  Ch.  Pr. 
— IGO,  where  the  cases  on  this  subject  are  collated  in 

notes.  But  in  addition,  the  rights  of  the  plaintiff 
tlje  action  for  divorce  under  her  judgment  may  be 
ectly  secured  by  an  affirmative  proceeding  in  lier 
n  liame,  in  a  new  action  to  set  aside  as  fniudulent 
•  conveyances  and  transfers  made  by  her  husband. 
The  case  of  Blenkinsopp  v.  Blenkinsopp  {12  licav. 
S),  affirmed  on  appeal  (21  Law  J.  401),  is,  in  its 
jminent  features,  akin  to  the  one  under  eonsidera- 
n.  Conveyances  were  fraudulently  made  by  her 
shand  to  defeat  an  expected  judgment  for  alimony 
a,  allowances  for  support,  in  an  action  by  his  wife 
ainst  him.  Sequestration  had  also  been  ordered,  the 
.shand  having  absconded,  but  the  sequestrator  suc- 
aded  to  nothing  by  occasion  of  the  transfers,  but  the 
ie'  B  action  in  equity  was  upheld.    The  conveyances 
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were  set  aside,  and  satisfaction  for  alimony  in  arreat 
and  security  for  the  future  was  awarded  her  out  of 
the  property  (Taylor  v.  Wyld,  8  Beav.  159).  The 
real  interest  is  in  the  plaintiff  in  the  original  suit. 
The  wrong  done  is  against  her,  to  despoil  her  of  the 
fruits  of  her  judgment,  and  redress  should  be  sought 
in  her  name,  if  it  is  to  be  invoked  in  a  new  action. 

The  proceeding  above  indicated  in  the  original 
action  itself  for  a  summary  disposition  of  conflicting 
claims  and  interests  proceeds  ui)on  that  basis.  The 
sequestrator  does  not  represent  that  interest^  nor  can 
he  invoke  proceedings  to  redress  the  wrong.  With 
such  remedies  oi^en  to  the  wife,  the  aggrieved  l)arty, 
it  cannot  be  truthfully  said  that  she  is  without  the 
means  of  complete  redress,  nor  that  the  court  is  power- 
less to  aid  her.  The  case  of  Porter  v.  Williams  (5  Sd. 
142)  is  no  authority  in  support  of  this  action.  In  that 
case  the  receiver  was  appointed  in  proceedings  supple- 
mentary to  execution,  and  his  right  to  the  debtor's  real 
estate,  as  is  shown,  is  created  by  positive  law  applicable 
to  such  proceedings.  There  has  been  an  order  made 
enabling  the  sequestrator  to  sue.  The  order  is  not 
before  me.  But  I  do  not  understand  from  the  sub- 
stance set  forth  in  the  complaint  that  the  sequestrator 
was  directed  absolutely  to  sue  in  his  own  name.  Bat 
if  it  did,  I  think  the  question  as  to  his  right  and  ix)wer 
to  maintain  such  action  could  be  raised  on  this  dema^ 
rer.  I  think  the  demurrer  is  well  taken,  and  that  there 
should  be  judgment  for  the  defendants  therein,  bat 
without  costs. 

No  appeal  was  prosecuted. 
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HOOLEY  V.   GIEVE. 
IVeio  York  Common  Pleas ;  General  Term,  1877. 

IlECEn'EK.— Sheripf. 
Whore  the  sheriff  chtrocd  property  under  ud  atl:ichmpnt  am]  [<xcciilion 
levied  ni^aiiKt  G.,  and  tlic  rcci^ivcr  ut  tlic  <«t!i1u  n[  the  fmituT  ]):irl- 
ncT  Iff  ti.  (lemanilci]  it  us  part  of  the  c^tulc  which  li:iil  lin'ii  iikriI 
by  the  surviriu^  piutncr  in  tlie  lirni  husincsj^  it  ivbs  s(ii>iil»ti-d,  hy 
the  jKirti«9.  that  the  guoda  should  be  sold  hy  the  receiver,  uiid  Kufli- 
cirnt  n[  ihp  ])roi:ced3  to  ."uti^tfy  the  execution  nnd  KhcrilTa  fees 
eboulil  >>c  held  by  tlic  receiver  Aubjfct  to  the  lien  of  the  levy,  if 
such  were  shovn  to  f,\\it. 

Hehl,  1.  That,  under  the  circumBtoni-es.  the  levy  of  the  execu- 
tion guru  the  eiheriS  a  vnlid  lien,  which  he  could  havt-  enforced 
by  Mile, 

3.  Thiit  the  proceeds  id  the  receiver's  hands  represented  the  jjonds 
so  levied  on. 

3.  That  the  t^curt  might,  on  motion,  order  the  receiver  to  pay 
the  judgment. 

The  defendant  Gieve  was  a  member  of  the  lirni  of 
Abraliam  Hooley  &  Co.,  organized  in  the  year  IS.")!),  of 
which  "NVilliiira  Mackenzie  subsequently  beuann^  a  part- 
ner. Hooley  died  July  28,  187;!,  and  the  surviving 
partners  continued  thebusiness  until  January  1,  1874, 
■when  a  nt^w  lirm  of  Abraham  Gieve  &  Co.  was  formed, 
composed  of  the  aforenamed  surviving  partner.^  and 
Samuel  U.  Catts.  The  firm  last  named  was  dissolved 
on  January  1,  1877,  and  Gieve  continued  as  the  rejire- 
sentative  of  the  firm  in  liquidation.  Mackenzie  and 
Ciitts  remained  with  Gieve  after  this  upon  a  .stipulated 
compensation,  in  anticipation  of  profits  between  Jan- 
tiary  4  and  February  3,  1877.  Mackenzie  applied  to 
one  James  E.  Vail,  and  stated  that  A.  Gieve  &  Co.  dis- 
solved on  January  1 ;  and  that  Gieve  would  want  a  few 
goods  to  sort  np  his  stock.  Vail  furnished  the  goods 
leqnired,  charging  them  to  Abraham  Gieve  &  Co.,  as 
he  had   prerions  dealings  with  that.  firm.    No  new 
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account  was  opened  for  the  goods  thus  purchased ;  but 
Vail  was  advised  of  the  dissolution,  and  that  the  pur- 
chase was  for  Gieve  alone.  These  goods  were  put  in 
the  general  stock  by  Gieve,  and  the  proceeds  went  into 
the  general  assets.  Vail  sued  Gieve  in  the  marine 
court  for  the  goods  sold,  and  attached  the  stock  of 
goods  and  office  fixtures  at  No.  339  Broadway,  the 
I)lace  of  business  of  the  old  firm.  Judgment  was  ren- 
dered in  VaiFs  favor  for  $692.12,  execution  issued  and 
levy  made  on  the  property  in  question,  March  10. 
1877.  On  March  14,  1377,  Eugene  T.  Lynch  was 
appointed  receiver,  ^;c?7ieZ(?;i^^  lite^  of  the  trust  estate  of 
Abraham  Ilooley,  deceased,  which  had  been  used  by 
the  firm  of  Abraham  Gieve  &  Co.,  in  its  copartnership 
business.  The  sheriff  claimed  the  property  levied 
upon  by  virtue  of  his  execution,  and  the  receiver 
demanded  it  as  part  of  said  trust  estate.  It  was  finally 
stipulated  that  the  goods  in  dispute  should  be  sold  by 
the  receiver,  and  so  much  of  the  proceeds  as  would  be 
sufiicient  to  satisfy  the  sheriff's  execution  and  his  fees 
should  be  held  by  the  receiver,  subject  to  the  lien  of 
the  levy  by  the  sheriff,  if  such  were  shown  to  exist. 
The  property  was  sold  by  the  receiver,  and  netted 
§1,200.  Vail  applied  to  the  court  in  this  action  for  an 
order  directing  the  payment  of  his  judgment  out  of 
the  i^roceeds  of  the  sale,  and  from  the  order  adjudging 
such  payment  this  appeal  is  taken. 

StepJien  IL  OUn^  for  the  appellant. 

jR,  P,  Lee^  for  the  respondent. 

By  the  Court.— Lakuemore,  J.— [After  stating  the 
facts  as  above.] — The  goods  were  sold  to  Gieve  after 
the  dissolution  of  the  copartnership,  and  the  levy 
under  the  execution  gave  the  sheriff  a  valid  and  sub- 
sisting lien  which  he  could  have  enforced  by  a  sale. 
The  proceeds  of  the  sale  in  the  hands  of  the  receiver 
represented  the  goods  levied  upon  by  the  sheriff  as 


ABUorrs  N£vv  cases. 


Tubcl  t.  Bradley. 


the  individual  property  of  Gieve,  and  were  not  a  part 
of  the  assets  of  the  lirm  of  which  ijynch  vraa  appointed 
receiver.  So  far  as  this  transaction  is  concerned  tlif^re 
are  no  equities  disclosed  us  between  the  i^laintiir  in 
this  action  and  Lynch,  who  was  not  a  party  tu  it, 
which  should  prejudice  his  rights  to  collect  tlie  claim 
in  dispute. 

The  order  appealed  from  should  be  affirmed.* 


TARBEL  V.  BRADLEY. 

ir.    r.    Supreme  Court,  First  Department;  S/jecial 

Terra,  July,  1878. 

Partxerbbif. — Real  Estate.— BIorto age.— Rf.coii dink  Acts. 

Real  estate,  purchased  bj  a  copaitncrship,  and  paid  for  villi  cop»r)- 
oersliip  fund:!.  \n  pnrtacrBbip  property,  although  tbc  titin  b(;  taken 
sad  licld  in  the  name  of  odc  of  the  copartners,  iutUviduiiUv, 

|p  determining  this  question,  tlie  inteution  of  the  parties  ia  tu  be  con- 
■idcred,  but  such  intention  is  to  be  derived  from  tlieir  acts. 

For  the  purpose  of  paying  the  debts  of  tlie  lirm,  :ind  disc'linr<;ln^  the 
claims  snd  e<|uitic3  of  the  copartners,  between  themsclvc!!,  real 
estate  belonging  to  the  flmi  is  treated  in  eqnity  a»  penonnl  projirrty. 
and  tbuf,  aliliough  the  title  properly  stunda  in  tbc  name  iif  one  of 
tlis  partners  only,  he  holds  it  in  trust  for  the  linn. 

A  mortgugc,  executed  by  u  pnrlncr,  upon  all  his  right,  title,  and  in- 
tcreit,  individually,  and  as  a  member  of  a  copartnership,  in  and  to 
it*  real  estate,  and  other  property,  imposes  no  uct-ial  inn  upon  the 
property  of  the  linn. 

A  mortgage,  made  by  u  partner,  of  his  interest  in  real  estate  behmg- 
iDg  to  tlic  copartnership,  is  not  a  niovtj^ngu  of  tbc  property  itself, 
nor  of  so  undivided  part  thereof,  but  of  his  interest  in  the  copart- 
nership) after  its  debts  arc  paid  and  the  claims  of  the  partners 
between  tbcmsvlvcs  arc  adjusted. 

Tbe  existence  of  such  mortgage  eonnot  prevent  the  copartners  from 
diaposing  of  the  real  estate  to  the  legitimate  purposes  of  the  copart- 

•  On  appeal  to  the  court  of  appeals  tbis  deciaiou  vaa  tffirmed 
without  farther  opinion  (78  JT.  T.  099). 

Vol.  vn.-i8 


ABBOTTS    NEW    CASES. 


Turbcl  T.  Bradley. 


ucrship,  and  the  title  given  by  them  would  be  unnJfectcd  bytkt 
mortgn^;  tlicy  could  iilsn  dispose  of  it  for  the  purpoM  of  tdjiA 
iag  their  aHuira  with  creditors,  luid  with  each  other,  noEwiilutMi- ' 
ing  [lie  mortg^c. 

Wliun  a  (inrtnur,  in  contravention  of  the  articles  of  copunoentup.U 
ntortgngud  his  interest  in  the  partnership  property,  which  coBtM 
of  renl  and  personal  estate  (the  existence  of  the  mortgage  bciogB- 
known  to  liis  copartners),  and  after  the  tcrminatinn  of  the  npal- 
ncrship  they  rvdjaslcd  1  heir  affairs  with  each  other,  and  canTQ^ 
away  tlie  real  estiitc, — Held,  thut  the  real  nstntc  was  not  «DbJRl* 
the  lien  of  the  mortgagu  in  tlie  hands  of  the  purchasers. 

The  recording  of  the  morlgngc,  as  an  instrument  affecting  mi  otri^ 
was  not  a  notice  to  the  purchaser,*  as  the  mortgage  was  niit,inUt 
under  the  statute,  a  cunvcjiuicc  affecting  real  estate;  normttl 
filing  of  tlic  instrument,  as  acliattel  mortgage,  a  notice  to  tbep*' 
chaser,  OS  it  was  not  a  mortgage  of  "goods  and  chattels"  id'' 
the  statute. 

Trial  by  the  court.  # 

This  was  an  action  by  George  G.  Tarbel  agaiat 
Joseph  W.  Bradley  and  otiiers,  upon  a  mortgage  inii 
by  a  partner,  upon  his  interest  in  a  lirm. 

The  firm  of  Wests,  Bradley  &  Carey  was  a  limiwi 
partnership,  consisting  of  Joseph  I.  West,  James  tt 
West,  Joseph  W.  Bradley,  and  Alansen  Carey,  asp* 
eral  partners,  and  John  C.  Henderson  as  special  jw*" 
ner.  The  partnership  began  January  3,  1865,  andrt 
to  terminate  December,  1867.  The  business  was  Mii* 
facturiog  and  selling  hoop-skirts,  wire,  &c.,  &c 

By  the  articles  of  copartnership,  Bradley  agre* 
that  he  would  not,  during  the  continuance  of  4* 
copartnership,  without  the  written  consent  of  alltbi 
other  partners,  engage  in  any  business,  specolatioB* 
adventure  of  any  description,  on  piivate  acconit 
either  individually  or  jointly  with  any  other  personO 
persons,  or  transact  any  business  other  than  the  Rg>- 
lar  and  legitimate  business  of  the  copartnershipt  u^ 
would  not  contract  any  business  debt,  or 

*  See  Brawn  o,  Johnston,  p.  188  of  this  toI.,  uid  n 
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private  accoant,  without  such  written  consent.  By 
3  articles  it  was  also  agreed  that  neither  of  the  gen- 
al  partners  should  use  any  of  the  fiincls  or  i)roi)erry 
'.  the  firm  except  in  and  about  the  regular  businesij  of 
le  firm,  and  for  its  benefit ;  and  that  they  would  not, 
.uring  the  continuance  of  the  partnership,  either  in 
he  name  or  on  behalf  of  said  firm,  or  individually  or 
(rintly  with  others,  become  indorser  or  siii-ety  in  any 
BKimer  or  form,  for  any  other  person  or  persons,  with- 
nt  the  written  consent  of  all  the  partners,  geneml  and 
ipwial.  Bradley's  duty  in  the  copartnership  ^vas 
Mlesman.  He  luid  nothing  to  do  with  the  financial 
iffairs. 

Tlie  legal  title  to  the  real  estate,  in  the  possession 
and  occupation  of  the  copartnership,  stood  in  the  name 
i>f  Joseph  I.  West,  one  of  the  general  partners,  individ- 
ually. All  the  moneys  jxiid  upon  the  purchase  of  this 
property  were  copartnership  funds.  Insurance,  reiiairs 
and  all  cnrrent  charges  were  paid  by  the  firm,  and  all 
tnconie  from  rents  was  received  by  it. 

There  was  an  account  on  the  books  of  the  firm 
ratilted  "  Real  estate  account,"  and  all  payments 
made  by  the  firm  on  account  of  the  real  estate  were 
«wried  into  that  account. 

Bradley,  by  a  mortgage  which  bears  no  date,  but 
^  execution  of  which  is  acknowledged  on  October  1 1 , 
J887,  mortgaged  to  the  plaintiff,  for  the  expressed  con- 
rtderation  of  one  dollar,  all  his  right,  title  and  interest 
Individually,  and  as  a  member  of  the  firm  of  Wests, 
wadley  &,  Carey,  in  and  to  the  real  estate  of  the  firm, 
■Bd  all  other  property  of  the  firm  in  and  to  whicli  he 
"Bd  any  interest,  claim  or  demand,  to  secure  the  pay- 
lient,  by  the  East  Tennessee  Zinc  Company,  of  one 
bnndred  bonds,  for  Sl.OfX)  each,  as  also  the  interest 
hereon.  In  case  of  default  in  the  payment  by 
be  Zinc  ComxKtny,  of  the  principal  or  interest  of  the 
ynda,  as  they  shall  become  due,  the  mortgagee  was 
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authorized  to  proceed  according  to  law,  to  si 
whole  or  any  part  of  the  property,  real  aja/^oM 
and  afterpayment  of  tlie  bonds,  principal  and  intflv 
the  surplus  was  to  be  paid  to  Bradley. 

The  instrument  was  recorded  as  a  mortg^ 
October  15,  1867,  in  the  register's  office  in  thedt 
New  York,  in  the  Book  of  Mortgages j  and  was  oi 
same  day  filed  in  the  same  office. 

Bradley  was  at  the  time  of  the  execution  ol 
mortgage  the  president  and  a  trustee  of  the  East 
nessee  Zinc  Company,  which  was  organized  in  18 
work  zinc  mines  in  the  State  of  Tennessee.  The  p 
iff  took  fifty  bonds  of  the  company  of  $1,000 
He  received  a  trust  deed,  executed  by  the 
Company  upon  its  mines,  to  secure  payment  o 
entire  issue  of  bonds,  $150,000,  together  will 
mortgage  of  Bradley  on  his  interest  in  the  copa 
ship.  The  plaintiff  was  paid  the  interest  due  c 
bonds  in  January,  1868,  but  since  that  time  hasrec 
nothing  for  principal  or  interest.  The  principal  c 
bonds  became  due  January  1,  1869.  The  pis 
could,  by  the  terms  of  his  mortgage,  have  takei 
ceedings  to  enforce  the  same  in  July,  1868,  wlie 
default  occurred  in  the  payment  of  interest.  B 
proceedings  of  any  nature  had  been  taken,  by 
until  this  suit  was  commenced,  in  January, 
Neither  of  the  other  members  of  the  firm  of  V 
Bradley  &  Carey  knew  of  the  execution  of  the 
gage  by  Bradley  to  the  plaintiff,  until  this  actio 
commenced,  ten  years  after  the  mortgage  was  giv 

Soon  after  the  execution  of  the  mortgage,  the  i 
iff  called  at  the  manufactory  of  West,  Brad 
Carey,  and  saw  Mr.  Carey,  one  of  the  partn( 
whom  he  was  introduced,  and  then  first  saw  thd 
erty  of  the  copartnership,  but  he  did  not  disci 
Mr.  Carey  that  Bradley  had  mortgaged  his  inte 
him. 
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By  the  terms  of  the  copartnership  articles,  the  same 
ured  October  1,  1867. 

In  fact,  however,  the  basinesa  was  continaed  until 
braary  1,  1868. 

At  that  time  a  corporation  was  organized  under  the 
asnl  manafacturing  law  of  1848,  called  the  West, 
adley  and  Carey  Manufacturing  Company,  which 
rporation  purchased  from  the  partners  the  entire 
n  assets.  Each  of  the  partners,  except  Henderson, 
B  special  partner,  was  paid  for  his  interest  in  the 
in  of  West,  Bradley  &  Carey,  with  stock  in  the  cor- 
ntion,  issued  in  amounts  proportioned  to  his  inter- 
t  in  the  firm,  npon  a  final  account  and  adjustment  of 

affiiirs,  as  stated  between  (he  copartners  at  the  time. 

The  special  partner,  Henderson,  was  paid  his  share, 
50,000  in  cash,  by  the  corporation. 

The  amount  of  Bradley's  interest  upon  the  books 

the  firm,  upon  the  final  liquidation,  was  $97,497.79, 
r  which  he  was  paid  in  full,  with  full  paid-up  stock 

the  conjpany.  Bradley  had  at  no  time  informed  his 
partners  of  the  existence  of  the  mortgage.  He  has 
rpothecated  moat  of  his  stock  as  security  for  moneys 
irrowed  by  him,  and  is  now  insolvent. 

The  plaintiff  by  his  complaint  claims  that  his  mort- 
ige  is  a  subsisting  lien  upon  six  thirty-seconds  of  the 
•I  estate  and  pereonal  property  in  the  possession  of 
KWest,  Bradley  &  Carey  Maniifactiiring  Company, 
id  seeks  to  have  the  same  sold  iu  this  action,  and  his 
ntgnge  debt  paid  thereout,  and  that  the  defendants, 
<!lDdiog  all  the  partners  and  the  manufacturing  cor- 
!ktioD,  be  adjudged  to  pay  any  deficiency  which  may 
>aia  after  applying  the  proceeds  of  the  sale  to  the 
meat  of  the  mortgage  debt,  to  the  value  of  the 
re  of  Bradley,  being  six  thirty-seconds,  in  the  prop- 
disposed  of  by  them,  other  than  in  the  liquida- 

ot  the  copartnership  affairs. 
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William  O.   Choate  and  Lviher  Ji.   Marshy  fa 
plaintiff. 

Oeorge  C,  HoU  and  Stephen  P.  Nash,  for  defendania 

Van  Vorst,  J. — A  full  consideration  of  the  erh 
dence  justifies  the  conclusion,  that  the  real  estate  ooeo- 
pied  and  enjoyed  by  the  copartnership  of  West,  Bad- 
ley  &  Carey,  although  taken  and  standing  in  the  nans 
of  Joseph  I.  West,  one  of  the  partners,  was  in  IMj 
copartnership    property.      Copartnership   funds  hij 
been  used  to  pay  for  the  same.    All  the  expenses  iDct 
dent  to  its  ownership,  including  annual  taxes,  chaigM 
for  alterations,  improvements  and  repairs,  weie  piil 
with  partnership  moneys,  and  a  large  portion  of  th 
property  was  actually  occupied  by  the  firm  initsbi* 
ness  (Fairchild  v.   Fairchild,  64  N.  Y.  471 ;  Hoxieft 
Carr,  1  Sumn.  173,  188). 

It  is  true  that  the  intentions  of  parties,  at  thetiM 
of  the  purchase  and  payment,  is  to  be  considered,  W 
such  intention  must  be  derived  from  the  conduct  rf 
the  parties,  and  that  leads  to  the  conclusion  that  tte 
property  was  purchased  and  held  for  the  firm,ani 
formed  a  part  of  its  assets. 

It  is  also  true  that  the  special  jyartner,  Mr.  Hende^ 
son,  objected  to  the  holding  of  real  estate  by  thefirt^ 
but  it  does  not  appear  that  the  other  partners  wd® 
opposed  to  such  use  of  the  firm  funds,  and  the  objec- 
tion of  Mr.  Henderson  must  be  considered,  in  theligW 
of  all  the  facts,  and  the  action  of  the  partners,  as  no^ 
insisted  upon,  or  as  waived.    There  was  no  dissent 
from  its  appearing  on  the  books  of  the  concern  nnd^ 
the  appropriate  head  ''Real  Estate,''  where  all entri^ 
affecting  it  were  made.    It  is  also  true  that  the  mort- 
gages were  made  by  West,  individually,  but  thatfa^ 
is  not  sufficient  to  overcome  the  other  facts,  showiflf 
that  the  same  was  copartnership  property,  and  rep**" 
sented  moneys  of  the  fiiin  withdrawn  to  pay  for  it. 
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le  interest  on  these  mortgages  was  paid  by  the 
and  waa  charged  in  the  books  in  the  real  estate 
int. 

[  the  payments  had  been  made  on  account  of 
t,  they  would  have  been  charged  against  him. 
f  were  not  so  charged.  And  the  firm,  and  not 
it,  received  the  rents  of  such  portions  of  the  real 
te  as  were  not  actually  occupied  by  the  firm,  and, 
:  afterward  appears,  this  real  estate  was  in  the  end 
reyed  as  copartnership  property  by  the  direction  of 
parties. 

For  the  purpose  of  paying  the  debts  of  the  firm, 
.  adjusting  and  discharging  the  rights,  equities  and 
ma  of  the  copartners,  between  themselves,  i-eal 
ite  belonging  to  a  copartnersliip  is  treated  in  equity 
Misonal  property. 

And  as  between  the  parties  fo  this  action,  the  claim 
the  plaintifiF,  having  arisen  during  the  pendency  of 
copartnership,  and  before  an  adjustment  of  its 
urs  between  themselves,  the  real  estate  must  be 
isidered  as  personal  property. 

Heal  estate  purchased  for  partnership  purposes  ia 
aned  personal  property,  although  it  stands  in  the 
ue  of  one  of  the  partners  only  (Hoxie  v.  CaiT, 
m;  Galbraith  v.  Gedge,  16  B.  M.  633).  And  the 
rtDer  having  title  is  a  trustee  for  the  firm — holding 
!  property  as  personalty,  and  when  the  trust  is  dis- 
i^ed  by  payment  of  debts,  and  the  settlement  of 
'claims  of  the  partners  as  between  themselves,  the 
UBcter  of  realty  again  revives  (Buchan  v.  Sum- 
*.  2  Bath.  CJi.  165  ;  Falrchild  ».  Fairchild,  supra  ; 
Unmb  V.  Read,  24  N.  7".,  505). 
Although  Bradley,  by  the  terms  of  the  mortgage 
^r  consideration,  undertook  to  mortgage  all  his 
tit,  title  and  interest,  individually  and  as  a  member 
'^  firm,  in  and  to  the  real  estate  and  other  property 
Uis  firm,  yet  this  mortgage  in  fact  imposed  no 


280  ABBOTTS    NEW   CASES. 

Tarbcl  v.  Bradley. 

actual  lien  upon  the  property  of  the  firm.  The  corpus 
of  the  effects  is  joint  property ;  and  neither  jiartner 
has  separately  anything  in  this  corpus,  but  the  inter- 
est of  each  is  only  his  share  of  what  remains,  after  the 
debts  are  paid,  and  the  accounts  taken  (Menagh  v, 
Whitwell,  o2iV^.  r.J46-158). 

Purchasers  of  an  invidual  partner  can  only  take  his 
interest.  That  interest,  and  not  a  share  of  the  jjart- 
nership  property,  is  sold,  and  that  consists  only  of  the 
share  of  the  surplus,  which  shall  remain  after  the  pay- 
ment of  the  debts  and  settlement  of  the  accounts  of 
the  iirni  (Menagh  v.  Whitwell,  sitpra ;  Motse  «. 
Gleason,  04  JY.  Y.  204). 

A  mortgage  made  by  a  partner  of  his  interest  ia 
real  estate  belonging  to  the  copartnership,  is  not  a 
mortgage  of  the  property  itself,  nor  of  an  undivided 
I>art  thereof,  but  of  his  interest  in  the  copartnership 
after  its  debts  are  paid,  and  the  claims  and  liens  of  the 
partners  as  between  themselves  are  adjusted. 

It  is  not  until  that  interest  is  ascertained  definitely, 
and  set  apart  as  the  share  of  the  mortgagor,  that  the 
mortgage  is  available  against  any  specific  proj^erty. 

The  existence  of  this  mortgage,  although  it  had 
been  known  to  the  copartners  of  Bradley,  could  not 
have  prevented  the  partners  from  disposing  of  this 
real  estate  to  the  legitimate  purposes  of  the  partner- 
ship. 

In  closing  up  the  copartnership  affairs,  the  partners 
had  the  legal  right — the  mortgagee  could  not  have  pre- 
vented it— if  they  deemed  it  proper  to  do  so,  to  sell  the 
real  estate  for  money;  and  for  this  purpose  they  could 
have  given  a  good  title  unaffected  by  the  mortgage,  or 
they  could  have  exchanged  it  for  other  available  prop- 
erty; they  could  have  done  so  for  the  purpose  of  con- 
veniently adjusting  their  affaii's  with  creditors  and  each 
other,  and  for  the  purpose  of  winding  up  their  busi- 
ness. 
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I  do  not  understand  that  an  individual  partner  can, 
for  his  own  j^rivate  advantage,  enter  into  a  separate 
aiTangement  with  a  stmnger,  which  lie  studiously  con- 
ceals from  his  associates,  and  in  that  unusual  way  so 
burden  his  share  as  to  hamper  and  restrain  the  partner- 
ship from  disposing  of  the  joint  property,  and  winding 
tip  the  concern  in  a  manner  in  which  the  rights  of  all 
the  partners  will  be  adequately  protected. 

The  partnership  of  Wests,  Bradley  &  Carey  con- 
tinned  until  the  day  fixed  for  its  termination  by  its 
articles,  and  for  some  months  afterwards.  The  copart- 
ners of  Bradley  being  entirely  ignorant  of  the  exist- 
ence of  plaintiffs  mortgage. 

The  plaintiff,  having  given  the  partners  of  Bradley 
no  notice  of  his  claims,  under  the  mortgage,  j^laced 
them  under  no  duty  in  any  manner  to  guard  them. 

In  February,  18G8,  the  copartners  amicably  adjusted 
their  affaii-s,  and  the  value  of  the  share  of  each  of  the 
I)artners  in  the  assets  and  property,  after  an  allowance 
for  debts  and  liabilities  of  the  firm,  was  ascertained. 

The  valuation  of  the  property  and  the  adjustment 
of  the  shares  was  concurred  in  by  all  who  were  con- 
cerned in  those  questions,  the  i:)artners  themselves. 

Bradley's  share  was  ascertained  to  be  of  the  value 
of  $97,497.42. 

A  corporation  was  organized,  in  which  Bradley  and 
his  copartners,  toith  others^  were  concerned  and  inter- 
ested, under  the  name  of  the  West,  Bradley  and  Carey 
Manufacturing  Company,  and  all  the  property  and 
assets  of  the  late  firm  of  West,  Bradley  &  Cnrey, 
including  its  real  estate,  was  i)urchased  bj^  and  trans- 
ferred to  the  corporation.  In  payment  for  the  shares 
of  the  copartners  in  the  partnership  assets,  which  was 
taken  as  a  whole,  the  corporation  issued  to  them  shares 
of  its  capital  stock,  in  amounts  agreed  upon  at  par. 
The  special  partner,  Henderson,  received  the  value  of 
his  share  in  the  assets,  in  cash. 
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No  specilic  part  of  the  partnership  assets  had  been 
set  aside  to  represent  the  share  of  Bradley  ;  had  tbat 
been  done,  it  may  be  that  the  plaintifiTs  mortgage 
would  have  bound  it. 

The  adjustment  of  the  partners  determined  only  the 
value  of  his  undivided  share. 

The  power  of  the  copartners  to  make  the  sale  and 
transfer  to  tlie  corporation,  I  do  not  think  can  be  ques- 
tioned. The  whole  title  to  the  property  was  in  them, 
together  with  the  right  to  dispose  of  the  same,  as  they 
should  deem  best  for  the  preservation  of  their  inter- 
ests. I  am  not  sure  that  the  plaintiff,  had  he 
attempted  to  do  so,  could  have  at  the  time  interfered 
with  such  right  of  control  and  disposition  by  the 
copartn(?rs,  of  their  property.  But  he  did  not  inter- 
fere. In  so  far  as  his  interest  was  concerned,  I  should 
say  that  Bradley  represented  him,  and  that  he  is  con- 
cluded by  his  action.  He  suffered  him.  witliout  anv 
question,  not  only  to  take  part  in  the  adjustment  of 
the  respective  interests,  but  in  the  disposition  of  the 
property  itself. 

The  case  of  Kelly  v.  Hut  ton  (3  L,  R,  Ch.  App. 
704),  is  an  authority  for  the  conclusion  that  Bradley 
must  be  taken,  under  the  circumstances,  to  have  acted 
as  the  plaintiff's  agent. 

lie  received  from  the  corporation  the  value  of  his 
share  in  its  stock.  The  certificate  for  that  stock  was  a 
distinct  separation  of  his  interest  from  that  of  his  late 
copartners,  and  represented  it,  and  to  that  the  plaint- 
ilFs  mortgage  attached  in  his  hands,  and  could,  by 
timely  and  appropriate  action  on  the  plaintiff's  part, 
have  been  satisfied  therefrom. 

I  can  discover  nothing  from  anything  yet  apjiearing. 
wlii(;h  imposed  upon  the  corporation,  or  the  associates 
of  Bradley  in  his  late  firm,  any  duty  to  see  that  he 
applied  his  shares  of  stock  to  the  satisfaction  of  the 
plaintiff's  claim,  or  rendered  them  resi)onsible  for  his 
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conduct  with  respect  to  the  disposition  of  his  thai-es. 
That  was  a  matter  between  plaintiff  and  Bradley  him- 
self.  But  it  is  urged  by  the  learned  counsel  for  the 
plaiutiff,  that  the  record  and  iiling  of  the  niortj^age,  in 
Oi'tolier,  1867,  some  ten  j'eara  previous,  was  cunstrnolive 
notice  to  the  purchaser  of  the  plaintiJFs  claim,  under 
the  mortgage,  and  that  the  corporation  purchasing  was 
bound  to  make  searches  for  incuiiibrancos  nlfecting 
Bradley's  interest  before  taking  title,  and  that  the 
purchaser  took  the  proi»erty  subject  to  the  lien  of 
plaintiff's  mortgage,  and  that  the  lien  has  not  been 
dlschai;ged. 

The  conclusion  has  already  been  reached  that  the 
mortgage  imposed  no  lieu  upon  the  corpus  of  the 
copartnership  proiwrty.  If  that  be  true,  the  record 
and  filing  of  the  mortgage  could  not  create  a  Hen. 
These  acta  give  notice  of  a  lien  already  existing.  It 
was  this  corpus  of  the  copartnership  property  which 
was  purchased  by  the  corporation.  The  portion  of  it 
which  was  real  property  was,  as  already  stated,  con- 
verted into  personalty  for  copartnership  puri>08es. 
The  conveyance  of  the  realty  was  executed  by  the 
party  in  whom  the  legal  title  was  vested,  and  tiiat, 
nnder  the  case  of  Van  Brunt  v.  Applegate  (44  N.  Y. 
544),  must  be  considered  as  vesting  a  good  title,  unaf- 
fected by  the  equity  of  the  copartners  or  others. 

In  that  case  the  conveyance  was  made  by  one  part- 
ner -without  the  consent  of  the  other  partner,  while 
the  firm  was  insolvent,  and  for  the  purpose  of  giving  a 
preference ;  and  yet  the  equities  of  the  partner  not 
consenting,  and  creditors,  yielded  to  the  conveyance  of 
the  legal  title. 

But  was  the  recording  the  mortgage  as  an  instru- 
ment affecting  real  estate  a  notice  to  the  purcliasing 
corporation  t 

"  Every  conveyance  of  real  estate  within  this 
State  "  is  directed  to  be  "  recorded  in  the  proper  office 
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in  which  the  real  estate  is  situated,  and  if  not  so 
recorded  it  is  void  as  against  certain  persons"  (1  B.  & 
750,  §  1). 

The  term  ^'real  estate,"  as  used  in  the  statute,  is 
construed  as  co-extensive  in  meaning  with  lands,  tene- 
ments, and  hereditaments,  &c.,  &c.  (1  H,  S.  762,  §  70). 

The  term  '^conveyance"  embraces  every  instrument 
"by  which  any  estate  or  interest  in  real  estate  is 
created,  aliened,  mortgaged  or  assigned,  or  by  which 
the  title  to  any  real  estate  may  be  affected  in  law  or 
equity"  {Id,  §72). 

I  do  not  think  that  the  subject  of  the  mortgage  was 
real  estate — it  was  Bradley's  interest  in  the  copartner- 
ship property,  the  nature  and  extent  of  which  has 
been  already  delined.  Nor  was  the  instrument  itself  a 
conveyance  required  to  be  recorded  within  the  mean- 
ing of  the  recording  acts,  as  it  created  no  estate  or 
interest  in  real  estate,  nor  did  it  affect  the  title  thereof. 

I  do  not  think  it  can  be  satisfactorily  urged,  that 
notwithstanding  the  existence  of  this  mortgage  the 
co])artnevs  could  not  have  sold  this  real  estate  for  a 
valuable  consideration,  and  have  received  the  avails  of 
the  sale  to  the  use  of  the  copartnership,  and  that  the 
purchaser  would  have  taken  a  good  title  unaffected  by 
the  mortgage. 

Van  Brunt  c.  Applegate,  supra,  I  think  disposes 
of  that  question.  The  rights,  legal  and  equitable,  of  a 
non-consenting  i)artner  yielded  to  the  conveyance  of 
the  legal  title  by  his  associates,  and  the  most  that  the 
plaintiff  acquired  under  his  mortgage  was  the  right  and 
title  of  Bradley. 

I  am  referred  by  the  learned  counsel  of  the  plaintiff, 
to  the  case  of  Crane  p.  Turner  (7  Ili/n,  357  ;  S.  C,  on 
ai)peal,  07  iV.  Y.  437),  as  upholding  the  idea  that  the 
recording  of  the  mortgage  was  constructive  notice  to 
the  purchaser.  The  decision  of  that  c^se  in  the  court 
of  ai)peals  rests  upon  a  principle,  which  it  has  well  es- 
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tablished   in  several  cases,  and  the  justness  of  wliich 

cannot  be  questioned — that  the  assignee  of  a  mortgage 

takes  it  subject  to  the  equities  attending  its  execution 

— he  stands  in  the  place  of  the  mortgagee,  and  that  as 

the  mortgagee   knew  of  the  existence  of  the    prior 

mortgage,  liis  assignee  was  estopped  from  denying  it. 

The  fact   that  the  mortgagee  had  an  equitable  title 

only  Avhen  the  mortgage  was  made,  was  not  allowed  to 

affect  the  decision  of  the  case. 

Miller,  J.,  says:  "Even  if  the  title  was  not  the 
subject  of  a  mortgage,  the  assignor  who  made  it  was 
estopi->ed   from  denying  its  validity.'' 

Were  it  important  to  examine  that  case  as  to  the 
question,  ^'hether  the  recording  act  applied  to  the 
mortgage  of  an  equitable  title  to  land,  it  could  be 
clearly  distinguished  from  the  subject  of  the  mortgage 
under  consideration.  In  that  case  the  mortgagor  was 
in  jpossession  of  a  piece  of  land  in  his  own  right  under 
a  contract,  by  the  terras  of  which  he  was  to  succeed  to 
tlie  legal  title,  as  he  afterwards  did. 

That  was  in  no  tnie  sense  the  attitude  of  Bradley  to 
the  real  estate  in  question.  He  had  no  equitable  title  ; 
his  right  of  possession  he  enjoyed  only  in  common  with 
his  partners  ;  there  was  no  understanding  or  agreement 
that  he  would  be  at  any  time  entitled  to  the  legal  title, 
and  he  never  succeeded  to  it. 

T'or  these  reasons  I  conclude  that  the  record  of  the 
mortgage  was  not  constructive  notice  to  the  corpomtion 
purchasing  the  land. 

l&ov  is  the  plaintiff's  case  aided  by  the  filing  of  the 
instrument  as  a  chattel  mortgage. 

Bradley  did  not  undertake  to  mortgage  any  specific 
* '  goods  and  chattels.'"  He  had  none  to  mortgage.  He 
TOorfgaged  his  interest  in  the  copartnership  property. 
That  is  not  a  mortgage  of  goods  and  chattels.  To  ren- 
der the  Jilinffot  an  instrument  effective  as  a  notice,  it 
must  be  a  mortgage  of  "goods  and  chattels"   (2  Ji.  S, 
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136,  §  9  ;  Wood  v.  Lester,  29  Barb.  145  ;  Milleman  b. 
Hecht,  'M  Jd.  37 ;  Putnam  t.  Westcott,  19  Johns.  7i). 

The  act  of  Bradley  in  making  the  mortgage,  was, 
under    the    articles    of  partnership,    ontside    of   hia  ' 
powera.     lie  waa  prohibited  from  entering  into  an  en- 
gagement of  tile  nature  of  tlie  one  under  consident- 
tion,  wiiliout  the  consent  of  his  copartners. 

The  making  of  this  mortgage  was  a  breach  of  doty, 
of  express  obligation.  His  partners  were  not  bound  to 
suspect  that  he  would  violate  his  contract  with  them, 
or  involve  his  interest  by  mortgage.  They  were  not 
called  upon  iindei"  the  articles  of  partnership  to  seardl 
the  records,  to  ascertain  whether  he  had  broken  faith 
with  Ihem,  or  whether  equitable  rights  existed  in 
others,  through  such  action  on  his  part.  And,  as  to  th« 
pnrchusing  corponition,  it  had  notice  that  the  legal 
title  to  tlie  real  property  was  in  West  ;  and  whilst  il 
was  proper,  in  making  its  purchase,  to  search  for  in- 
cnnibmnceiy  again.st  those  in  whom  (he  legal  title  stood, 
I  do  not  Ihiiik  it  was  called  upon  to  seareh  whether 
either  partner  had  executed  an  instrument  of  the 
character  of  the  one  under  consideration,  prohibited 
by  the  copartnership  agreement.  Equitable  consid- 
erations arising  from  the  whole  case,  I  apprebend,  are 
greatly  in  the  defendant's  favor. 

The  iilainliff  never  disclosed  to  the  partners  of 
Bradley  the  fact  of  this  mortgage  until  the  commence- 
ment of  this  snit.  Once,  shortly  after  the  mortgage 
was  executed,  he  visited  the  place  of  business  of  the 
partncr,s,  and  was  introduced  to  one  of  them,  bot  after 
examining  the  property  he  walked  away,  without  dis- 
closing the  act  of  Bradley. 

a^Ioie  taking  this  mortgage,  prudence,  at  least, 
would  seem  to  indicate  that  he  should  have  informed 
himself  of  Bradley's  power  and  duty  under  the  copart- 
nership articles,  and  I  should  conclude  that  he  is 
"  chargeable  with  all  the  fact-s  which  by  inqnlrj  fae 
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c*onId  hare  ascertained"  (Stearns  v.  Gage,  6  Weekly 
Difj.  392,  McLLix,  J.). 

He  allowed  Bradley,  withoat  any  interference  on 
bis  pai-t,  to  participate  in  the  affairs  of  tlie  copartner- 
Bhip,  and  in  winding  it  up,  in  disposing  of  the  assets, 
and  in  receiving  his  share  of  tlie  proceeds. 

After  a  delay  of  ten  years  of  inaction,  Bradley  in 
the  meantime  having  parted  with  his  .stock  in  the  cor- 
poration and  become  inHolvent,  plaintiff  .seeks  to  make 
the  mortgage  a  lien  upon  the  property  in  tlie  hunds  of 
an  innocent  purchaser,  for  a  valuable  consideration, 
and.  in  effect  to  hold  Bradley's  partnera  liable  for  his 
share,  -which  he  long  since  received  and  appropriated 
as  he  has  thought  best.  With  diligence  tht*  plaintiff 
cotild  hare  protected  himself,  and  have  imposed  upon 
and  followed  the  stock  received  by  Bradley  with  the 
'burden  of  hia  mortgage. 

It  would  be  unjust  in  the  extreme  to  visit  upon  the 
corporation  and  Bradley's  partners,  innocent  parties, 
the  loss  of  the  plaintiff,  sustained  through  hi.'^  silence 
and  laches,  and  which  frankness  and  timely  action 
^vonld  have  avoided. 

The  conclusion  reached  is  that  thecomplaint  should 
be  dismissed,  with  costs. 

There  was  no  appeal. 

KOTE  ON  P.iRTSERSniP   KEALTY. 

Tho  leading  cases  in  this  State  on  partnership  ri-ult;  arc  Buthnn  e. 
Samner,  and  CoUumb  r.  Kcatl.  In  tUu  (ormcr  it  ntis  ticlil  by  Chan- 
cellor "Walworth: 

(Bucban  t.  Sumner,  2  Hvfh.  Ch.  185,  Cliiin.  1847),  that  rtul  estate 
Islcen  by  a  partnership  for  debts  due  to  i(,  or  purc^liased  for  [lartncr- 
sbip  US4.>,  is,  in  ctjiiitj,  chargeable  with  the  copartners! lip  ddtts.  and 
^vith  any  balance  which  maybe  due  from  one  copnrtncr  to  another, 
upon  winding  up  the  utTairs  of  the  Arm.  To  same  effect  vt  Stiiitli  v. 
T»rltOQ,  Id.  83a,  Supreme  Ct,  6p.  T.,  1850;  Buckley  p.  Buckley,  n 
Barb-  43.     Compare  Costao  r.  Clarke,  3  Edit.  438). 

But  u  betwcon  the  peraonal  rcprcsentativcB  and  hcirs-at-law  of 
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a  ilc'ceased  partner,  his  share  of  the  surplus  of  the  real  estate c( 
the  copartnership  is  treated  as  real  estate  (Buckley  r.  Buckley, 
abov(»). 

lu  Collumb  r.  Read,  24  JV.  F.  502  (Ct.  of  App.,  1862.  opiuion  by 
Dknio,  J.),  it  was  hold  that  where  hind  is  conveyed  to  twoormoie 
persons  by  u  (oininou  deed  of  conveyance,  they  become  tenauis  k 
common .  and  each  is  at  law  con.sidered  separately  seized  of  bia  in* 
dividual  share,  as  fully  as  though  they  derived  title  under  K'peiate 
conveyances  from  dilTerent  sources.  Hut  if  thoy  arc,  at  the  semi 
timo,  coi)artn<TS,  and  the  land  was  purchased  with  ]i)artnprship  fundi 
and  for  partnership  purposes,  it  is  deemed,  in  equity,  converted  into 
personalty,  and  is  administered  as  such  in  winding  up  the  firm  aSun. 
Hence  it  is  pro])e"ly  appropriated,  in  first  instance,  to  payment  of 
partnership  df.bts,  and  it  may  therefore  be  assigned  by  the  firm  for 
benefit  of  ])artnershi])  creditors.  Sec  also  Chamberlain  r.  Chambcrliin, 
44  Super.  O.  (J.  <f;  S.)  116. 

The  following;  authorities  will  afford  a  convenient  clue  to  the  rul- 
ings on  this  sultjeet  in  other  States. 

Dilworth  r.  Maytield,  30  Miss.  40(1858,  opinion  by  lUsDT,  J.). 
If  the  object  of  a  partnership  be  the  acquisition  of  land  only,  with 
notliing  to  indicate  an  intent  of  subsequent  disposition  or  use  M 
pnrtnei>]iip  stock,  exce])t  a  stipulation  to  share  losses  and  profits,  tiie 
land  a(<|iJ!red  I)y  the  firm  may  be  considered  as  real  estate;  and  OB 
the  dciith  of  one  of  the  partners  will  go  to  his  heirs,  and  not  to  his 
administrator.  So  held  of  a  partnership  for  purchasing  land  sold  for 
taxes. 

filiearer  r.  Paine,  91  Mas^.  (12  Allen),  289  (1860,  opinion  by 
Colt,  J.).  A.  and  B.  were  partners,  A.  carrying  on  the  busi- 
ness of  the  firm  in  Hoston,  and  B.  in  New  Orleans.  A.  took  in  C.  as 
a  i)artner  in  the  business  carried  on  in  Boston,  and  A.  and  B.  agreed, 
in  writing,  that  after  a  settlement  witii  C,  all  the  business  in  Bostoa 
fcshould  be  settled  by  articles  of  agreement  Ix'tween  A.  and  B.  Real 
estate  was  afterwards  acfpiired  by  A.  &  C.  in  Massachusetts  and  other 
States,  with  partnership  funds,  and  was  agreed  to  be  treated  as  par^ 
nership  ]iro|KMty.  A.  died.  IMd,  that  the  administratrix  of  hii 
estate  conld  not  msiintain  a  bill  in  equity  to  compel  C.  to  sell  hiss^ud 
real  estate  as  surviving  ])artuer,  and  to  account  to  her  directly  for  the 
proceeds;  but  that  B.,  as  a  surviving  partner  of  the  original  firm,  bad 
aright  to  insist  on  C.'s  accounting  with  him  therefor. 

In  the  same  controversy,  after  a  settlement  of  the  afiTairs  of  the 
subsidiary  partnership  had  been  had,  tiie  administratrix  filed  another 
bill  to  compel  the  conversion  and  division,  as  ])ersonaity,  of  the  real 
estate  and  of  bonds,  on  executory  contracts,  for  the  purchase,  by  the 
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partnership,  of  real  estate,  &c.,  remftiniag  after  the  Mttlemcnt,  in 
^bieh  case  the  fotloving  decUioo  nns  made: 

Shearer  «.  Shearer,  DB  itnu.  lOT  MtJGT,  bj  Wki.ls,  J.j.  In  set- 
tling the  alTaira  of  a  parliicrfihi|)  dUsolrud  by  death  of  unc  of  (lie  tirm, 
iia  real  estate  is  to  be  converted  into  persuDulty  only  wlicn  and  ku  far 
«•  necessary  to  pay  claims  aguinst  llic  [mrtni-rF-hip  n-hich  are  in  the 
■uttare  of  debt,  intluding  buiunci's  due  to  individual  pnrtni'n  fur 
fftTSOces  to  the  firm  or  payments  niude  in  its  bclialf.  and  cujiiiiil  fur- 
aisfaed  b;  a  partner  when  it  is  to  b':  reinid  in  i-pecific  hunisi  and  ihc 
marri^iog  partners  ma;  apply  partneri^liip  lundii  to  release  its  real 
astete  from  iDCumbranccs  wliicli  existed  at  the  time  of  the  puri'liase 
-  thereof  in  the  lifetiir.e  of  llic  deceased,  and  also  to  fullill  bimds  or 
contracts  then  entered  into  by  tlic  firm  for  llio  purchase  of  nul  e»lute ; 
and  equity  Tiill  not  iuterfere  to  eounternct  or  modify  the  o|irrnlion 
of  the  statutes  of  descent  or  dictribulion  od  the  cstutc  of  llic  dc<'cn>>ed 
rtm-rtnpr^  by  Converting  it  into  jwrsonalty,  and  dividing,  uh  sncli,  any 
■cal  estate  or  interest  therein,  nhlfh,  after  adjustment  of  tlie  purlner- 
■liip  afFiurs  on  tlic  foregoing  principles,  remains  to  be  divided  between 
Ilia  representatives  and  the  surviving  partners,  uor  will  interfere  at  all, 
except  so  f«r  Bsmiiybc  nccflful  to  secure  to  the  estate  of  the  dccensed, 
jyjl  to  the  surviving  partners  respectively,  their  nr'tuul  benrfii-iiil  inter- 
eats  in  siK'li  real  estate,  when  those  interests  do  nut  currciii>nud  with 
tbe  legal  title. 

Stroud  V.  titroud,  Phillipi  N.  C.  L.  525  (1868,  opinion  by  KEAnE, 
J,).  If  there  is  a  surplus  aCler  the  application  of  purtnership  real 
property  to  the  payment  of  partnership  debts,  it  retnius  it!"  charricter 
,j  real  property,  and  descends  to  the  lieir,  and  the  widow  takes  her 
doirer.  And  in  such  ease  n  widow  is  entitled  to  have  an  aerounl  of 
I  be  partnership  affairs,  if  necessary  for  the  {lurposc. 

Kelly  V.  Grcenlcat,  3  Story  C.  CI.  03  (Uirc.  Ct.  [Mass.]  1843, 
typinion  by  Stout,  J.).  In  this  ease,  a  bill  by  n  surviving  jmrtner 
affainBt  tbe  odminist rotor,  the  widow,  and  the  heirs  of  the  deceased 
partner,  ivbo  had  been  the  managing  partner,  the  bill  joining  also  as 
dcfco<3i>Dt9  persons  having  or  claiming  liens  on  the  real  property,  wun 
■aataiii''d,  to  reach  real  property  which  the  dcceusi'd  partner,  without 
knowledge  of  the  complainant,  liad  purchased  with  pitrtneri^hip  funds, 
MtkH  to  have  it  sold  and  the  proceeds  applied  first  to  the  disr]iur);e  of 
%\Yf  liena,  snd  then  to  the  discharge  of  a  debt  due  from  Ihc  deeeiised 
partner  to  the  partnership. 

Wilcox  r.  Wilcox,  13  AUtn  (ifau.)  SSa.     It  is  not  the  rule  that 

a  partner  liaa  a  right  to  have  the  real,  as  well  as  personal  properly 

■old,  in  tbe  shsence  of  unsatisfied  debts  and  unadjuslable  balances, 

■od  tbst  tbe  widow  aod  beira  acquire  no  beneficial  interest  in  the  real 
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estate.  If  there  arc  no  unaatbBcil  dcbta  and  balances,  tlie  hein  »• 
entitled  to  a  ])artrtioa.  and  the  executor  ot  the  partner  cannot  preTeit 
it  lij  selling  up  a  po:4sible  cliiim  in  llic  creditor  of  the  copartuen;  if 
iberc  an:  any,  lliey  are  to  aascrt  their  on-n  riglits. 

I'litnum  r.  Dobbins,  38  Jil.  3»4   (1865,  opiDion  by  Lavbekc^    . 
J..).     Where  two  partoera   take  real  estate  in  eatisfactioD  of  adebt    | 
tlie  deed  conveyiDg  to  Ihcm  jnintly,  each  takes  a  moict;  of  the  1^   J 
title;  but  if  it  appear  that  their  interests  in  the  parlncrjhip  w 
eijii^t.  Ihi'V  are  in  equity  treated  aa  owning  the  land  in  the  sai 
]K)rti()n  us  their  partnership  interest?,  and  a  conveyance  by  one  pvlae^ 
who  owned  more  than  a  lialf  sliare,  or  by  Ida  executor  under  a 
in  tlie  will,  gives  tlie  grantee  a  legal  title  to  one-half,  and  an  t 
blu  title  to  the  further  inttrest  of  such  partner. 

Wilcox  f.  Wilcox,  13  Allen  (Jfi«M.>  252  (1RG6,  opiaioB  If 
Wki.i.s,  J.).  The  real  estate  of  a  copartnership,  alchon<;h  parelwE' 
with  purtnerHhip  funds  and  licld  uud  used  for  purtnerMhip  purpon 
if  not  rcijuireil  for  the  payment  of  partnership  debt!)  or  the  adjasUnal 
of  bjitanees  bctwei^o  the  partners,  is  to  be  trettted  as  realtj  ia  th 
settlement  of  his  estate.  The  doctrine  of  cijuttablc  eonreniw,  ii 
these  cOM's,  in  limited  to  holding  the  property  liable  to  the  falGllMl 
of  all  coparlnenihip  operations,  before  it  ran  be  taken  as  a  part  of  tk 
separate  estate  of  the  individual  copiirtner.  The  etiuilics  nhidi  m  : 
raised  for  the  protection  of  the  co{iurtners  between  thciuselvcf,  iriof 
their  j<iint  creditors,  do  not  avail  between  the  heirs  and  thcinti' 
kill.  The  legal  estate  (Kifses  to  the  heirs,  subject  to  the  dontr.  Ttt 
lien  of  one  of  the  {lartncrs  on  the  real  estate  dues  not  coDliDne  >"* 
the  joint  debts  arc  paid,  and  all  balances  between  the  several  rapu*' 
ners  fidly  adjusted.  In  this  case,  the  court  reiiemted  the  dMiso"" 
4  and  5  Melf.,  as  the  statement  of  the  extent  and  limit  of  the  ttile- 

Hale  r.  PlumtT.  fl  Jml.  121  (IBM,  opinion  by  UooDKiSS,  JV  ^ 
Ihi're  is  nothing  to  show  that  the  ]>ar(nerH  have  impressed  oiill'^ 
real  estate  the  character  of  per.'itmni  pnii>erly,  nor  that  itisneces*'? 
to  pay  partneriship  debts,  it  is  to  be  regarded  as  real  propertj,  to'^ 
purpose  of  descent,  dower,  &c. 

(Joodbum  V.  Stevens.  S  Gil',  I  (ISIT,  (t.  of  App.,  oiMoiMilff 
Maktin,  J.).  Where  there  is  no  agreement  between  the  p-irineK.* 
pressed  or  implied,  iuiprcs-'ing  upon  the  land  the  churaetcr  of  pei# 
a!1y.  the  true  rule  is  tliat  tlic  iiitcre!>t  of  the  deceased  partner  in  ^ 
partnership  lands  is  to  be  treated  as  real  estate.  Tlio  doctrine  ol 
treating  it  as  personalty  stands  on  the  tnist  implied  from  the  rtl>^ 
of  partnership,  and  the  fact  that  the  estate  was  brought  into  the  Gib. 
or  pnrehased  with  the  funds  of  the  partnership,  for  the  c 
and  aceummodatieD  of  the  trade.     ''For  this  reason,  i 
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legal  title  may  regide,  the  estate  is  beld,  in  the  eje  of  h 
>qnitj,  for  the  use  of  the  partners  as  the  efiCHi  que  trust,  and 
ler  dies,  the  legal  estate  of  which  he  was  seized  as  a  tenant 
in,  pasEfs  to  his  heirs  or  devisees,  clotbcd  with  a  similur  trust 
if  the  surviviDg  partners,  until  the  purposes  for  which  it  wus 

hare  been  accomplished. 

iXiCn  all  the  claims  against  the  partnership  have  been  sal isGed, 
lersbip  account  adjusted,  and  the  object  of  thi;  trust  fulfilled, 

where  the  partners  have  not,  either  by  an  cjiprcss  or  implied 
at,  indicated  an  inteutioa  to  convert  their  lands  into  personal 
lo  valid  reason  can  be  assigned  why  the  real  estate  should 
reatcd,  in  a  court  of  equity,  as  at  law,  according  to  its  real 

ma  (Theoph.}  PartnerAip  (Boston,  188"),  S46.  The  author, 
oding  to  the  doctrine  of  a  lien  in  favor  of  creditors,  worked 
logh  the  partners,  says:  Among  the  piirpoBca  for  which  the 
>gDizes  a  partnershi])  as  a  legal,  though  not  an  iDC(ir]Mratcd 
'isihe  placing  of  its  rrlation  to  its  creditor?,  on  the  basis  of 
ling  its  own  debts,  and  having  its  own  creditors,  and  posscss- 
OKQ  prop«trty,  which  applies  to  the  payment  of  its  debts. 
lis  relation  is  exhausted,  or  after  liiis  work  is  done,  there  is  a 
on  of  thLi  body  into  its  elements."  Tlien  come  up  the  new 
>s  between  those  who  were  the  members  of  this  body,  and 
'bo  were  its  creditors.  If  the  joint  debts  have  been  so  paid  in 
we  are  no  joint  creditors;  and  they  who  were  partners  own  the 
iog  property,  free  from  all  incnmbranco,  except  each  other's 
and  tliey  share  the  remainder  between  them. 
igame  author  (p.  371),  after  very  clearly  explaining  tlic  reason 
different  English  rule,  declares  the  ndc  in  this  country  to  be, 
'ben  the  real  property  of  a  p.trtnership  has  fulUlled  all  its  func- 
)  assets  in  respect  of  tlic  partnership,  the  partners,  and  the 
ts,  and  is  no  longer  wanted  for  these,  it  may  now  become,  in 
iDds  who  have  the  legal  title,  real  estate,  and  subject  to  all 
ti  as  such,  "  because  the  same  persons  with  tis  lake  the  person- 
1  inherit  the  realty,  and  it  will  be  much  simpler  and  easier  for 
take  at  once  as  realty  that  which  is  reolty.  The  following, 
the  American  rule:  Itc-al  enlate,  purchased  and  lield  as  part- 
]iropcrty.  is  so  treated  in  etjuity,  and  subjected  to  all  the 
)  ot  partnership  properly.  If  there  be  death,  the  surviving 
whether  he  liold  the  whole  title,  or  hold  it  in  ])art,  or  hold 
it,  it  he  be  a  creditor  of  the  partnership,  has  the  same  rights 
le  real  estate,  and  only  the  same,  which  any  other  creditor 
;  ttiia   real  estate  goes  to  pay  the  debts  of  the  partoersbip, 
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and  only  ufter  t)ic;  nrc  paid  does  it.  or  wliat  is  left  of  it, 
|)roi)crt7  of  the  piirlnurB.  or  tlieir  rcprcscatatires,  free  from  all  cliiat; 
and  tlirn  it  is  divided  among  them  jiiEt  as  so  mncb  mnoc/ cipilal 
would  be.     But  it  then  bcromcs  at  once  real  CGlate,  or  ratber, 
iouidents  and  qnaliticitof  real  estate  revive.''     ,     , 

''Tlie  lieir  alwava  takes  the  real  estate  in  order  to  Kuppnrttbekpl 
title,  Hiid  IB  theu  licld  aa  trustee  for  all  those  puqwscs  to  nhicb 
luud  luunt  be  devoted  in  order  to  mukc  it  ettcctiultf  [ivtocistif 
property;  having,  however,  the  right  to  require  that  the  real  iirofwlf 
Rhall  not  be  sold  to  pay  debts  until  all  the  peraanal  propertjii«(- 
baiutted.  When  these  arc  all  fulfilled,  he  then  holdi  it  duthargiifM 
eltiim  prreitfly  a»  if  it  had  nntr  been  elheraUe.  11  laud  be  connfil 
to  partners  in  fact  as  partnership  property,  but  in  form  to  Una 
tenants  in  enmninn,  and  one  dies,  hia  heir  becomes  tenaut  in  coosti 
with  Uie  other  parlncrs." 

Dllnorth  r.  Mayfield,  30  Mil*.  40  0657,  opinion  byHin>T,l| 
Tlie  survivor  of  a  partnership  ivhicb  onncd  lauds  under  such  eiicO' 
stances  that  they  at  la iv  descended  subject  to  the  ci]uittblc  Wto  totlk 
benellt  of  creditors,  may  sustain  a  bill  agaiast  the  Iwirs  of  tbedMO*' 
member  iind  against  \\\*  adniinis'trator;  also,  to  have  nu  aceannitika 
of  the  partnership,  and  to  enforee  the  com plai aunt's  lien  on  the  Iw" 
for  amount  diie  him  for  advances,  and  to  charge  the  personal  cV 
of  tlic  deceased  partner  for  any  balance  that  might  renMio  tlttC^ 
haiisting  the  partnership  land.     The  heirs  are   ncccsjtary  pBTtBC*> 


because  an  ascertainment  of  the  iadcbtedness  to  the 
the  estate  of  the  deceased  partner  is  right,  &c. 


ADAMS    V.    ADAMS. 

N.    T.   Supreme  Court,  First  Department;  i 

Term,  October,  1879. 

Partsership. — Trademark,  — Isjunctios. — Firm  JSua. 

Where,  upon  tlic  dissolution  of  a  Arm,  all  the  property,  ukU  *^ 

good-will  of  the  copartnership  are  transferred,  for  a  valuable  eO"' 

sidcration,  to  one  of  the  partners  who  continuca  the  bu^nns,  b* 

may  thereafter  use  the  firm  name  and  trademarks,* 

*  For  the  stxtutes  regulating  continued  use  at  pnrtDorsfaip  auM 
after  disaolutiou  or  modiflcktioa  of  firm,  sea  L.  1833,  o.  181,  p.  Wtl 
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I  by  the  court. 

I  actioa  waa  bronght  by  Robert  Adams  agaiaat 
Idams,  for  an  injuactioa  restraining  tlie  defend- 
n  nsiog  the  firm  name. 

more  than  five  years  prior  to  March  4,  1879,  the 
[  and  defendant  were  partners  in  business  in 
ork  city  and  elsewhere,  under  the  firm  name  of 
'..  Adams. 

that  date  the  partnership  was  dissolved  by  an 
ent  in  writing,  duly  executed  by  plaintiff  and 
mt,  which  agreement,  among  other  things,  pro- 
hat  Henry  Adams  should  have  the  right  to  con- 
he  business  for  his  own  advantage  solely,  and 
e  plaintiff  should  transfer  and  convey  to  the 
intall  the  property  of  the  firm,  i)oth  real,  per- 
nd  mixed,  in  the  States  of  New  Jersey  and  else- 
together  with  all  chnses  In  action  and  rights  of 
ind,  and  also  all  book  accounts,  profits  and  bills 
3le,  and  assets  of  every  kind,  except  a  certain 
tlierein  excepted  ;  and  also  the  good-will  and 
9  of  the  firm,  so  that  it  should  helong  to  the 
int  exclusively.  After  the  dissolution  of  the 
ship  tlie  defendant  continued  the  business 
he  firm  name,  pursuant  to  2  2i.  S.  Q  ed.  p.  1158, 
g  the  continued  use  of  copartnership  names. 
es  II.  Rogers,  for  the  plaintiff. 

.  Henri/  Ar/ioux  {Arnoux,  Riicli,  &  Woodford, 
fs),  for  defendant. — The  good-will  of  a  firm  is 
if  the  assets,  and  to  be  considered  on  a  sale  of 
rtnership  business,  and    passes    by  such  sale 

!.  M7,  p.  502;  L.  1854,  c.  400,  p.  1084;  L.  180:1,  C.  144,  p. 
ding  the  act  of  1854;  see  also  Wood  v.  Eric  llttilwnj  Co.,  T'J 
,ifli'g  9  i/un,  048;  Bull's  llcnd  Bank  t.  McFi'Ctera,  41  Super. 
IL)2ia;  Qreenwoodr.  Brink,  lifun,  357;  &.  C,  ^ iSapm.  Ct. 
740;  Uenneqaia  v.  Butterfield,  43  Suptr.  Cl.  {/.  A  S.)  411; 
1.  Fftlcoaer,  44  Jd.  133. 
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{Story  on  Part.  %%  99,  100,  211  and  212;  Parso>ito» 
Part.  2G2,  444 ;  Uleo  &  Hall  Manuf.  Co.  r.  Hall,  61 
iV.  r.  a36 ;  Churton  v.  Douglass,  I  II.  Jl.  A  Johnt. 
Ch.  174 ;  Banks  n.  Wibsoa,  34  Bean.  566  ;  Biainger  t. 
Clark,  10  Abb.  Pr.  i\'.  ,9.  264;  S.  C.  60  Barb.  113). 
For  the  purpose  of  maiataiDing  the  business  and  car- 
rying it  on  successfully,  it  is  necessary  for  the  defend- 
ant to  have  all  the  labels,  trademarks,  and  other 
property  incident  to  the  business  of  the  lirni  as  it  bad 
been  established,  and  as  it  existed  at  the  time  of  the 
sale.  They  aie  a  valuable  part  of  the  business  assets, 
and  pass  by  a  sale  thereof  (Hall  v.  Barrows,  4  I)e  <Jex, 
J.  t£  S.  150:  Ciirniichel  ».  Latimer,  11  R.  I.  395;  8 
Pars,  on  Contr.  257;  Witthaus  r.  Mattfeldt,  44  Md. 
303).  Defendant  has  a  right  to  ase  the  lirm  name 
under  the  statute  {L.  1854,  p.  1084,  c.  400  ;  i.  1803,  p. 
227,  c.  144).  Whei-e  there  is  a  dissolution  and  do 
agi-eement  as  to  the  good-will,  an  injunction  cannot  be 
maintained  by  either  partner  against  the  other,  for 
using  the  partnership  name,  where  the  name  of  the 
partner  so  using  it  forms  a  part  of  the  name  used 
(Lathrop  v.  Lathrop,  47  How.  Pr.  532). 

Van  VonsT,  J. — The  case  does  not  justify  any 
interference  by  the  court,  with  the  defendant's  acts. 
The  copartnei'ship  existing  between  the  parties  has 
been  dissolved  by  mutual  consent. 

Ordinarily  the  lirm  name  does  not  survive  the  part- 
nership (Ijathrop  V.  Lathrop,  47  2Iow.  Pr.  fi32).  Bat 
in  tills  case,  all  the  projierty,  assets  and  good-will  o! 
the  late  copartners  were  transferred,  for  a  valuable 
consideration,  to  the  plaintiff. 

I  think  that  justified  the  use  bj'  him  of  the  late 
iirm  name,  and  trademarks,  as  he  has  done. 

Besides,  the  plaintiff  has  availed  himself  of  the 
provisions  of  the  statate,s,  by  making  and  publishing 
the  certificate  provided  for,  which  entitles  him  to  use 
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the  late  firm  name  (2  Ji.  S.  6  ed.  1158).     I  do  not  see 
how  the  plaintiff  can  reasonably  interfere. 

The  complaint  should  be  dismissed,  with  costs. 

Judgment  accordingly. 

There  was  no  appeal. 


WHITCOMB    B.    POVVLE. 
2f.   y.  Common  Pleas;  Special  Term,  January,  1879. 
■  pASTMEnsncF. — OejiEnAL  AsaiaMMEsr,— Hecbivbb.— Injukctios. 
Any  creditor  of  an  msolvent  limited  partnership,  olthougli  lie  lius  not 
proceeded  to  judgmtnt  anil  execution  itt  luw,  mu;  bring  :in  uction 
to  rcatrain    (he  insolTCnt  partners  frora  (]is])oaing  of  tlie  prupcrtj 
contrary  to  law,  and  for  the  api>ointmcnt  of  a.  receiver. 
A  general  creditor  mu;  at  least  prevuat  a  dissipation  of  the  coi>iirtncr- 

ship  US!Kt!l. 

A  TeTOCOition  bj  the  parties  to  a  general  assignment,  can  iii  no  ^aj 
prcjatlicc  or  impair  the  rights  of  creditors. 

Motion  by  defendants  to  remove  a  receiver  and 
Tacate  an  injunction. 

This  was  an  action,  by  Joshua  M.  "Whitconib  and 
others,  against  Jo.<3iah  P.  Fowle,  John  H.  Fo]k,  and 
William  A.  Brown,  Jr.,  to  set  aside  an  assignment  for 
the  beneflt  of  creditors,  &c. 

Prior  to  January  2,  1879,  a  limited  copartnership 
existed  under  the  firm  name  of  "  J.  P.  Fowle,"  of 
which  the  defendant,  Josinh  F.  Fowle,  was  the  general, 
and  the  defendant,  William  A.  Brown,  Jr.,  was  the 
special  partner.  On  the  day  last  mentioned,  the  said 
firm  made  an  assignment  for  the  benefit  of  its  creditors 
to  the  defendant,  John  H.  Folk,  in  which  the  nnioiint 
due  the  special  partner  was  made  a  preferred  claim. 
This  action  was  then  commenced  in  behalf  of  the 
plaintiff  and  other  creditors  who  might  come  in  and 
oontribate  to  the  expense  thereof,  to  have  the  assign- 
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merit  declared  null  and  void ;  that  a  receiver  of  the 
copartnershii)  property  be  appointed,  and  that  n 
injunction  issue,  restraining  any  disposition  of  sach 
jiroperty.  An  order  to  show  cause  as  to  the  appoint- 
ment of  a  receiver,  and  the  gmnting  of  an  injunction, 
was  made  January  7, 1879,  returnable  January  8, 1879, 
the  hearing  of  which  was  on  that  day  adjourned  to 
January  13, 1879,  with  the  direction  that  no  disposition 
of  the  i)roperty  by  sale  was  to  be  made  by  Folk,  the 
assignee. 

On  January  7, 1879,  Fowle  (as  appears  by  his  affida- 
vit) was  served  with  the  summons  and  complaint,  and 
the  order  to  show  cause  in  this  action.  On  January  9, 
1879,  with  the  consent  of  Brown,  Folk  re-assigned  the 
copartnership  property,  and  on  the  same  day  the  said 
firm,  with  Brown's  consent,  made  a  new  assignment  to 
Folk  for  the  benefit  of  its  creditors  geneiTiUy,  and  with- 
out preference.  Folk,  as  such  assignee,  subsequently 
filed  the  schedule  requii^ed  by  law,  and  executed  a  bond, 
which  was  duly  aj^proved. ' 

A  receiver  having  been  appointed,  this  motion  was 
made  by  the  defendants  for  his  removal  and  the  vaca- 
ting of  the  injunction. 

Jo7m  Uenry  Hull  (Childs  &  Ilully  attorneys), 
for  assignee,  Folk. — Although  the  first  assignment  was 
invalid,  the  second  was  good  (lionet?.  Woolsey,  2Edw, 
Ch.  289  ;  Mills  v.  Argsill,  0  Paige,  577  ;  Metcalf  v. 
Van  Brunt,  37  Barb.  621).  The  plaintiffs  are  not 
judgment  creditors,  and  therefore  cannot  attack  the 
assignment  (Southard  v.  Pinckney,  C  Abb,  JVew  Cos. 
190;  Miller  v.  Miller,  7  Hun,  2()8;  affi'g  1  Abb.  New 
Ca,s.  80 ;  Schnitzer  v.  Cohen,  7  Hun,  665 ;  Estes  «. 
Wilcox,  07  N.  Y.  264  ;  Spicer  v.  Ayres,  2  Supm.  Ct. 
[T,  &  C]  626  ;  Ballou  v.  Jones,  13  Hu?iy  629  ;  Geery  r. 
Geery,  63  N.  Y,  252 ;  Produce  Bank  n.  Morton,  67  Id. 
199  ;  see,  also,  Durrill  on  Assign.  3  ed.  §  503,  and 
cases  cited).    Levy  v.  Ley,  6  Abb.  Pr.  89,  Levy  v.  Ely, 
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IS  Jffote.  Pr.  395,  and  Lachaise  o.  Lord,  1  Abb.  Pr.  213 
■imply  decide  tliat  a  receiver  can  be  appointed  for  an 
insolvent  limited  copartnership.  If  the  assignment 
is  valid,  except  as  to  the  preference  of  the  special  part- 
ner, then  the  court  should  carry  it  out  so  far  us  regards 
its  valid  pi-ovisions,  and  ref  u^^e  to  do  so  as  to  the  invalid 
prefeivnce  (Kavanaiigh  v.  Beckwith,  44  liarb.  \Q~) ; 
BttrrilZ  on  Assign.  143).  In  some  cases  it  bus  heen 
lield  that  an  assignment  is  revocable  until  thei-e  waa  au 
express  acceptance  on  the  ]}art  of  the  creditors  (Gait  e. 
I>ibr«ll,  10  Ya-g.  {Ten-n.\  626;  Brevard  v.  Neelj%  2 
Sneefl  \_Tenn.'\  164;  Mill  n.  Harris,  3  Head  [Tcnu.] 
332;  Gibson  t.  Chedic,  1  Nev.  497;  McKinley  t. 
Conibe,  1  Mont.  105  ;  Pitts  ».  Viley,  4  Bibb,  440).  The 
assent  to  a  fmadulent  assignment  will  not  be  presumed 
(Asliley  c.  Robinson,  29  Ala.  112). 

JViii.  A.  Coo?:,  for  defendant,  Brown. 
2*.  <£•  D.  Mitfhdl,  for  phuntiffs.— This  action  was 
bronght  under  the  anthority  of  Jonea  p.  Lansing, 
7  J^aigiU  08:^-385;  Van  Alstyne  c.  C<K»k,  2.7  N.  Y. 
480  ;  iJevy  n.  Ely,  15  Uow.  Pr.  ;!95.  Brown  had  made 
himself  a  general  partner  under  3  li.  ti.  0  ed.  ll.-fT,  and 
could  not  take  a  dividend  on  his  alleged  claim.  A 
second  general  assignment  could  not  be  made  (Metcalf 
r.  Van  Brnnt,  37  Barb.  629,  and  cases  cited  ;  Townsend 
T.  Stearns,  32  iV.  Y.  209). 

L.KTiKEJioKE,  J. — [After  Stating  the  fact'i.J— If  this 
were  an  action  in  the  nature  of  a  creditors  bill,  tho 
plaintiffs  would  have  no  status  in  court  witliout 
nllej?iug  the  recovery  of  a  final  judgment  and  exi^cution 
issued  and  returned  thereon  (Geery  -o.  Gcery,  t5;i  iT.  )', 
S53,  and  cases  there  cited). 

Hut  1  do  not  understand  that  the  doctrine  laid  down 
in  Jontsa  v.  I^nsing  (7  Paige,  583),  has  been  disturbed 
or  disputed.  That  case  holds  that  when  a  limited  i«irt- 
nership  becomes  insolvent,  ita  assets  are  a  special  fund 


ABBOTTS    NEW    CASES. 


Whitcomb  o.  Fowle. 


for  the  piiyment  o[  its  debts  ratably  (except  those  dne 
to  the  Kpeciiil  partner),  and  any  creditor,  althoii;jb  be 
liave  not  prot'eeded  to  judgment  and  execution  at  law, 
may  lile  a  bill  in  equity  to  restrain  the  insolvent  part- 
ners from  disposing  of  the  property  contrary  to  law, 
and  for  the  appciintment  of  a  receiver.  Tliis  prai'ticB 
was  reviewed  and  approved  in  Van  Alstyne  v.  Cook(:S 
A'.  1'.  489). 

If  the  phiintiffs  have  asked  for  more  or  greater  reliel; 
Ilian  the  court  can  afford  them  on  a  final  judgment, 
that  is  no  ivason  why  the  court,  on  a  mere  motion, 
ehotild  try  issues  upon  the  determination  of  which 
they  may  be  entitled  to  some  relief.  If  as  general 
oreditoi-.^  they  cannot  (as  contended)  contest  the  validity 
of  tin?  assijinment,  yet,  as  general  creditors,  they  may 
have  tlu^  ri^ht  to  prevent  a  dissipation  of  the  cojart- 
ner.'^hip  assets. 

The  authorities  cited  by  the  counsel  for  the  defend- 
nnts  (.lli.ne  r.  Wonlsey,  9  Bdw.  Ch.  289;  Mills  P. 
Archill,  (i  PaUje,  577  ;  Metcalf  r.  Van  Brunt,  30  Barb. 
G'il)  esliililish  the  theory  that  as  between  the  parties  to 
it  the  a^si^^nnient  is  binding  and  revocable  at  their 
plcaaurc.  Hut  no  case  goe.'i  lo  the  extent  of  holding 
that  such  a  revopntion  conld  in  any  way  prejudice  or 
impair  lln'  rights  of  creditors.  In  the  case  under  con- 
sideralinri,  I  he  creditors  had  commenced  proceedings  to 
prniect  their  riglits  upon  a  statement  of  facts  which 
ehould  nut  i)e  decided  on  affidavits. 

Con^idfiing  the  hopeless  insolvency  of  the  firm. 
that  its  indebtedness  to  its  special  partner  would  al- 
most, if  not  entirely,  exhaust  its  assets,  the  peculiar  re- 
lations of  the  iissigiiee  and  the  special  partner,  and  also 
the  entire  merits  of  the  application  to  remove  the  receiver 
and  vacattf  the  injunction,  I  think  it  ahould  be  denied. 

Ordered  accordingly. 

There  was  no  appeal. 
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MEEKER   v.    WRIGHT. 
iV".  IT.  Court  of  Appeals  ;  /February,  1879. 

[Reversing  11  Ilun,  533.] 

%ja>  AND  Wife. — Tenants  in  Common. — Tknants  by  the  En- 
TiitETY. — Married  Woman's  Acts. — Deed. — MouTcAor. 

It  aeetns,  that  a  deed  of  lands  to  husband  and  wife,  which  contains  no 
statement  as  to  the  manner  in  which  they  shall  be  hold,  makes 
thexn  tenants  in  common,  and  not  tenants  of  the  onliroty  thereof; 
for  under  the  statutes  for  mairicd  women,  the  interests  of  the;  hus- 
band and  wife  arc  no  longer  identical,  but  separate  and  independent. 

"Wliere  a  husband  conveyefl  directly  to  his  wife,  his  interest  in  land 
held,  by  them  in  common,  and  also  personal  ])ropertY,  and  the  wife 
gave  bim  a  bond  and  mortgage  fur  the  purchase  money  thereof, 
— SeU,  that  such  bond  and  mortgage  was  valid. 

Appeal  by  jjlain tiffs  from  a  judgment  of  the  general 
term  of  the  supreme  court  in  the  third  judicial  depart- 
ment, affirming  a  judgment  in  favor  of  defendants. 

This  action  was  brought  by  Celestia  Meeker  and 
Henry  Meeker,  administratora,  with  tlie  will  annexed, 
of  Samuel  Daily,  against  Cordelia  Wright  and  others, 
to  foreclose  a  mortgage  made  by  the  defendant,  then 
Cordelia  Daily,  to  Samuel  Daily,  her  husband,  upon 
lands  in  Chenango  county,  this  State. 

By  deed  dated  September  22,  1865,  one  Clarissa 
Smith  (the  mother  of  the  defendant  Cordelia)  conveyed 
a  portion  of  the  x^remises  described  in  theconiplainr.  in 
t\ds  action  to  Samuel  Daily  and  Cordelia  Daily,  and  on 
tlie  1st  day  of  April,  1870,  Samuel  Daily  executed 
and  delivered  to  Cordelia  a  deed  purporting  to  convey 
to  lier,  in  consideration  of  $l,oOO  (the  receipt  of  which 
lie  acknowledged)  the  premises  above  referred  to,  with 
another  parcel  of  ten  acres  "and  all  his  right  and 
interest  in  the  personal  property  then  or  thereafter  to 
l>e  placed  on  the  premises;"  and  on  the  same  day 
Cordelia  executed  and  delivered  to  Samuel  Daily  the 
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^  bond  and  mortgage  in  question,  to  secure  the  poj'meiit 
SI  of  $1,000,  part  of  the  purchase-money  of  the  premiafl| 
^   described  therein.     During  the  life  of    Samuel,  thr 
defendant  Cordelia,   by  payments  at  various   times^^j 
reduced  the  amount  secured  so  that  at  the  time  of  tlie- 
triid  there  was  unpaid  only  the  sum  of  $500,  and  intei^ , 
est  from  January  2,  1873.     Samuel  Daily  died  inSq»^ 
tember,  1872.    A  variety  of  defenses  were  set  up,  usif. 
among  others,  it  was  alleged  that  at  the  time  of  tlMi:^ 
various  transactions  Cordelia  and  Samuel  were  hasliaBi 
and  wife.      The    tiial  court  considered    the  defem 
valid  and  dismissed  the  complaint,  and  the  plaintife 
appealed. 

The  srqneme  court  at  general  term  affirmed  fliit 
judgment,  and  Jield  that  the  deed  from  the  husband  to 
his  wife  was  void  at  law,  because  made  directly  to  her, 
and  also  because  they  held  the  land  as  one  penoii 
That  even  in  equity  it  conveyed  only  the  interestsof 
the  husband  and  wife  during  their  joint  lives,  and  tint 
no  greater  interest  passed  to  him  by  the  mortgage  bf 
his  wife. 

From  the  judgment  entered  on  this  decision,  tb 
plaintiffs  again  appealed. 

0.  U,  Kellogg^  for  plaintiflFs,  appellants. 

Willi  am  H.  Ilyde^  for  defendants,  respondents. 

Da^foktii,  J. — [After  stating  the  facts.] — ^Tliedead 
from  Clarissa  Smith  to  Samuel  Daily  and  Cordeli* 
Daily  was  for  a  consideration,  found  by  the  trial  court 
to  be  good  and  valuable,  stated  in  the  deed  to  ha'* 
been  $l,000,  paid  by  the  grantees,  and  which,  as  the 
undisputed  evidence  shows,  moved  fi'om  each.  Tlw 
deed,  as  the  trial  court  found,  and  as  appears  from  tie 
instrument  itself,  contains  no  statement  as  to  the  man-  I 
ner  in  which  the  grantees  should  hold  the  lands 
described  in  it.    Upon  this  state  of  facts  it  is  plain 
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's  the  grantees  became  tenants  in  common  of  the 
nises,  for  the  statute  expressly  provides  that  every 
ite  granted  to  two  or  more  persons  in  their  own 
It  shall  be  a  tenancy  in  common,  unless  expressly 
lared  to  be  a  joint  tenancy  (1  H,  S,  pt.  2,  tit.  2, 
:  2,  §  44),  and  from  this  it  would  follow  that  the 
jd  from  Samuel  Daily  to  Cordelia  Daily,  conveying, 
it  does,  his  interest  in  the  lands,  would  furnish  an 
andant  consideration  for  the  bond  and  mortgage. 
addition  to  that,  however,  his  deed  conveys  to  her 
1  acres  of  other  lands,  the  whole  of  which,  for  aught 
It  appears,  he  owned  individually.  The  value  of 
9  lands  conveyed  is  not  found,  but  there  is  no  reason 
r  assuming  that  it  was  less  than  the  sum  stated  in 
d  deed  (Jackson  9.  McChesney,  7  Cow.  368;  Wood 
Chapin,  13  JV.  T.  509). 

Bat  the  learned  court  also  finds  as  a  fact,  that  at 
B  time  of  the  execution  of  the  several  conveyances, 
d  the  bond  and  mortgage  above  referred  to,  Samuel 
uly  and  Cordelia  Daily  were  husband  and  wife,  and 
erefore  concludes  that  the  statute  has  no  apj)lication 
id  that  they  became  tenants  of  the  entirety  of  the 
«mises  conveyed  to  them  by  Clarissa  Smith ;  that  for 
lesame  reason  the  deed  from  Samuel  to  Cordelia  was 
)id  at  law,  and  therefore  that  the  mortgage,  so  far  as 
8  consideration  came  from  the  real  estate,  is  void. 
Ilia  view  was  sustained  by  the  general  term,  but  is,  I 
dok,  erroneous. 

At  the  time  of  the  execution  of  the  deed  from 
larissa  Smith  to  Samuel  Daily  and  Cordelia  Daily, 
le  statutes  of  1848  and  1849,  for  tbe  more  effectual 
"Otection  of  the  property  of  married  women,  and 
086  of  subsequent  years — 1860-1862 — concerning  the 
fhts  and  liabilities  of   husband  and  wife,  were  in 

By  that  of  1858,  chapter  200,  as  amended  in  1849, 
pter  376,  any  married  female  may  take  by  grant, 
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&c.,  from  any  jrerson,  other  tlian  lier   hnsband,  ud 
hokl  to  her  sole  <ind  separate  use  real  and  peraosd 
property,  and  any  interest  or  estate  therein,  and  tb» 
rents,  issues  and  profits  thereof,  in  the  same  maaiKr; 
and  with  the  like  effect  aa  if  she  were  iinninmed,  tail 
the  same  shall  not  be  subject  to  the  disposal  of  ImtJ 
husband,  nor  l>e  liable  for  his  debts.     It  was  ar^n^  | 
however,  that  inasmuch  as  an  unmarried  woman  nem  | 
could  convey  to  her  husband,  she  having  none  (Wbiir  j 
t>.  Wagei',   25  IV.   Y.  333),   or  hold  lands  with  hii  ■ 
(tioelet  e.  (ion,  31  Barb.  314),  and  as  this  statute  il  i 
terms  (.'Inthed  the  wife  with  snch  capacity  only  ai« 
nnmanied  woman  had,  therefore  the  married  wodh  ' 
could  neither  convey  to  her  hnsband  or  hold  landiM 
tenant  in  common  with  him.     But  the  act  of  IflU 
chapter  !K),  entitled,  an  act  concerning  the  lightsud 
liabilities  of    husband  and  wife,  is  not  open  to  tbi) 
cririciwrn.     Without  adverting  toother  portions  of  i^ 
it  is  enouffhtocall  attention  to  its  enactment  "thiit^- 
pro|wrty,  both  real  and  personal^  which  comes  to  inj 
marriefl  woman  by  grant,  and  the  rents,  issnes  ui 
proceeds  of  all  such  property,  shall,  Rotwithsiandiq, 
her  mamag«,  l>e  and  remain  her  sole  and  sepan* 
property  and  shall  not  be  subject  to  the  control « 
interfereiK-e  of  her  hnsband,  or  liable  for  his  debit" 
Now,  the  conveyance  by  Miu  Smith  was  a  grant  t> 
Cordelia  Daily,  and  none  the  less  so  because  Sarn«l 
Daily  w:i3  cograntee,  and,  as  we  have  seen,  exceptl* 
the  marital  relations  between   them,  they  wonid  1ft 
undtT  the  common  law  and  statute,  tenants  in  comiiiiH' 
As  such  she  would  be  considered  severally  seized* 
her  share,    thus  having  a  distinct  freehold,  vii<^1 
independent  of  Samael  Daily,  and  in  nopriritywit' 
him  she  could  sell  and  convey  her  share  ;  either  W" 
compel  the  other  to  a  partition,  and  each  wooW" 
entitled  to  an  account  from  the  other  for  a  due  sbi» 
of  the  rents  and  profits  of  the  estate.    There  ia  iw^ 
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en,  a  grant  of  property,  with  rents,  issues  and  profits 
ereof,  to  a  married  woman.  Tlie  common  law  gives 
>  tlie  co-grantee  all  the  rents,  issues  and  proceeds  of 
le  entire  property,  permits  him  to  mortgage  or  even 
5II,  to  the  entire  exclusion  of  the  other  grantee,  during 
^er  lifetime,  and  permits  the  same  to  be  taken  by  his 
leditors  to  pay  his  debts,  simply  because  this  other 
pantee  or  co-tenant  is  a  married  woman  and  his  wife. 
But  the  statute  says  all  this  shall,  notwithstanding  her 
marriage,  be  and  remain  the  sole  and  separate  property 
of  the  married  woman,  and  shall  not  be  subject  to  the 
disposal  of  her  husband,  or  liable  for  his  debts.  The 
ose  is  within  the  letter  of  the  statute  and  within  its 
ipirit ;  it  is  not  excepted  from  its  provisions.  The 
statute  and  the  rule  of  the  common  law  cannot  stand 
together,  and  the  latter  must  give  way.  It  never  stood 
1»pon  truth  or  reason,  but  on  a  fiction.  It  ignored  the 
dvil  existence  of  the  wife,  and  merged  it,  with  all  her 
rights,  in  that  of  her  husband,  and  can  be  sustained,  if 
»t  all,  only  by  an  idle  and  unprofitable  refinement. 
Under  the  statutes  the  interests  of  the  husband  and 
wife  in  property  are  no  longer  identical,  but  separate 
snd  independent. 

In  the  case  of  Matteson  v.  New  York  Central  R. 
R.  Company  (62  Barb.  373),  Judge  Mullin,  deliv- 
Brinj  the  opinion  of  the  general  term,  says,  ''The 
Ijosband  and  the  wife  are  for  all  legal  purposes  no 
longer  one  person,"  and  the  construction  which  led  to 
^Ws  general  observation  has  been  applied  in  so  many 
^ases,  that  the  conclusion  arrived  at  in  the  case  before 
^may  be  deemed  well  supported  by  authority. 

In  Power  v.  Lester  (17  How.  Pr.  413 ;  S.  C.  on 
Pp.,  23  N.  T.  629),  the  case  disclosed  a  bond  secured 
y  mortgage  upon  certain  I'eal  estate  given  by  an 
"^itiamed  man  to  a  single  woman.  The  parties  after- 
^^d8  became  husband  and  wife,  and  together  executed 
Mortgage  to'  one  Lester  upon  the  same  and  other 
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premises.     In  an  action  to  foreclose  the  first  mort- 
gage,   tlie    last    mortgagee    claimed — (1)    that   the 
marriage  of  the  plaintiflE  with   the  defendant  exti^ 
guished  the  debt  secured  by  the  bond  and  mortgage; 
and  (2)  that  the  wife  could  not  sue  the  husband  oDtk 
bond,  and  consequently  could  not  maintain  an  acb'oi 
to  foreclose  the  mortgage;  but  the  trial  court  heldlhit 
''the  statute  (of  1848)  virtually  repeals  the  commoi 
law  rule"  (17  How.  Pr.  415,  416),  and  this  court, ii 
opinions  delivered  by  Judges  James,  Comstock  9d 
Denio,  affirmed  the  judgment  rendered  by  the  specU 
term,  Judge  James  saying,  ^'It  was  a  general  ruled 
the  common  law  that  when  a  man  married  a  woman  ta 
whom  he  was  indebted,  the  debt  was  thereby  releaaed 
because  husband  and  wife  make  bat  oM 
person  in  law,  which   unity  of  persons  disabled  the 
wife  from  suing  the  husband."     "In  this  State th 
Code  and  the  acts  of  1848  and  1849,  have  completdy 
swept  away  the  common  law  rule  which  gave  the  has- 
band  lights  in  and  control  over  the  proi)erty  of  the 
wife."     ''Marriage  no  longer  operates  upon  the  prop- 
erty, but  only  upon  the  person."     It  will  be  seen  lb'  : 
although  the  statute  does  not,  in  terms,  abrogate  tl* 
common  law  rule  referred  to,  yet  the  court  held  tW 
it  "makes  no  distinction  in  favor  of  the  husband,'* 
and   that  there  was  nothing  in  the  language  of  the 
statute,  or  its  general  policy,  which  would  jnstifythe 
discrimination  suggested.      The  questions   presented  i 
were  very  fully  considered  in   the  case  cited  in  the  ' 
suijreme  court,  and  in  this  court,  and  the  conclori* 
reached  in  the  case  before  us  is  only  a  little  furtlieroa. 
in  the  same  road.    Many  recent  decisions  by  thisconrt 
are  in  the  same  spirit  and  to  the  same  end,  and  see* 
to  render  a  further  discussion  unnecessary  (BaUin  «• 
Dillaye,  37  iY.  Y.  35  ;   Bodine  v.  Killeen,  53  Jd.  »; 
Rowe  V.  Smith,  45  Id,  230 ;    Baum  v.  MuUer,  47  Ii 
577  ;  Cashman  v.  Henry,  76  If.  Y.  103. 
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various  cases  cited  by  the  learned  counsel  for 
pondent,  in  support  of  the  decision  of  the  court 
have  not  been  overlooked.  Those  earlier  than 
tutes  referred  to  have  no  application,  if  the  rule 

common  law  has  been  changed  by  legislation. 
•  V.  Torrey  (14  If.  Y.  430),  was,  it  is  true, 
d  in  1856,  and  the  effect  of  a  conveyance  to 
nd  and  wife  was  considered ;  the  court  reasserted 
octrine  of  the  common  law,  holding  that  the 
les  were  seized  not  as  joint  tenants  or  tenants  in 
Dn,  but  of  the  entirety  ;  both  judges,  however, 
slivered  opinions,  were  careful  to  state  ''  that  the 
J  not  influenced  by  the  acts  of  1848-1849,  for  tlie 
ition  of  the  property  of  married  women,  for  the 
^ance  was  made  prior  to  the  first  of  these  acts," 
fio,  p.  432 — Hubbard,  p.  433,— and  the  decision 
was  rendered  before  the  act  of  1860,  which  I  have 

Goelet  V.  Gori  (31  Barb.  313)  was  at  special  term, 
m  hardly  be  considered  as  an  authority  upon  the 
now  before  us.  The  action  was  to  charge 
nd  and  wife,  lessees,  upon  their  covenant  to  pay 
md  the  learned  court,  without  any  discussion  of 
ibject,  dismissed  the  question  by  saying,  ''The 
f  1848  and  1849  are  not  intended  to  enable  mar- 
vomen  to  take  and  hold  property  jointly  with 
husbands,  but  to  take  and  hold  and  dispose  of 
rty  as  if  they  had  no  husbands."  This  case  was 
ed  in  Farmers'  and  Mechanics'  Bank  v.  Grei^orv 
irb.  162),  and  accepted  as  authority  without  dis- 
n.  In  1871,  the  same  question  was  j)resented  in  the 
)f  Miller  v.  Miller  (9  Abb.  Pr.  N.  S.  444),  and 
ses  above  cited  were  submitted  to  and  followed 
trolling  the  court  at  special  term  ;  but  except  for 
decisions  it  is  plain  the  court  would  have  held 
»ntly,  for  the  learned  judge  says,  "  I  was  inclined 
opinion  that  by  these  acts  a  married  woman  was 
)d  to  take  and  hold  real  property  or  any  interest 
Vol.  VII.— 20 
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or  estate  therein,  the  same  as  if  unmarried ; 
would  include  the  right  to  take  and  hold  under 
to  her  and  another  person,  and  that  other  person 
be  her  husband ;  and  that  she  was  by  them  re 
from  all  the  common  law  rules  In  regard  theret 
that,  under  a  deed  to  husband  and  wife,  by  vir 
the  statute,  they  would  become  tenants  in  commi 
same  as  other  persons." 

In  Beach  v,  Hollister  (3  Hun^  619),  the  same 
tion  was  before  the  court  and  very  summarily  dis 
of  by  a  divided  court,  the  majority,  by  Gilbei 
saying,  "Those  statutes  operate  only  upon  pre 
which  is  exclusively  the  wife's,  and  were  not  int 
to  destroy  the  legal  unity  of  husband  and  wife, 
change  the  rule  of  the  common  law  govemin, 
effect  of  conveyances  to  them  jointly,"  andcitii 
cases  of  Goelet  v.  Gori,  Fanners'  Bank  v.  Gk 
above  referred  to,  and  Freeman  v.  Barker  (3  T, 
574).  This  case  was  decided  by  the  supreme  coi 
the  third  department,  on  the  strength  of  Goelet  t. 
and  Fanners'  and  Mechanics'  National  Bank  v.  G« 
the  court  saying,  "The  question  now  raised  mi 
considered  res  adjitdicatay  It  will  be  seen, 
that,  so  far  as  authority  goes,  it  all  rests  npo 
special  term  case  of  Goelet  v.  Gori.  I  have  beei 
to  And  no  reason  for  its  support. 

If  this  view  is  correct,  then,  by  the  deed  from 
issa  Smith  to  Cordelia  Daily  and  Samuel  Daily 
became  tenant  in  common  with  the  other,  and  as 
each  had  a  valuable  interest  which  could  be  com 
and  therefore  the  deed  froLi  Samuel  Daily  to  Co 
Daily  did  convey  an  estate  or  interest  of  valu( 
supports,  as  by  a  good  and  valuable  consideratioi 
mortgage,  unless  by  the  same  rule  of  the  commoi 
the  deed  is  wholly  invalid  by  reason  of  the  m 
relation  existing  between  the  parties.  It  may  be 
ceded  that  this  would  be  so  in  law  where  neither 
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1  nor  wife  coald  take  from  the  other  any  more,  as 
books  say,  **  than  a  monk,  who  is  dead  in  law  and 
sidered  as  no  person."  The  courts,  however, 
MJted  this  as  early  as  1794,  where,  in  Firebrass  on  the 
nise  of  Jane  Symes,  widow,  v.  Pennant  (2  Wlls.  254), 
» King's  conrt  at  Westminster  considered  whether  a 
int  '*by  a  lord  of  a  manor  to  his  wife  be  good  in  law 

not."  The  question  was  thought  quite  new,  and 
though  the  trial  was  postponed   to  enable  counsel 

search  for  authority,  none  could  be  cited  "  to  show 
hether  such  a  grant  was  good  or  bad,"  and  the  court 
iQctahtly  held  that  it  was  not  good,  and  gave  judg- 
ent  for  the  defendant,  and  so  it  has  been  to  this  day; 
it  the  doctrine  is  very  technical  and  has  been  easily 
id  frequently  evaded,  and  during  the  same  period  it 
M  been  as  uniformly  held  that  such  a  conveyance 
ay  be  sustained  in  equity,  where  the  wife  has  been 
•garded  as  a  person  having  a  separate  existence,  sep- 
ate  rights,  and  a  capability  of  holding  separate 
^pCTty,  and,  unless  wholly  without  consideration,  a 
^aveyance  defective  in  consequence  of  the  common 
w  rule,  is  upheld  (Shepard  v.  Shepard,  7  Johns.  C7i. 
^  Hunt  V.  Johnson,  44  N.  Y.  27). 

The  transaction,  then,  which  resulted  in  the  execu- 
wiof  the  bond  and  mortgage  by  the  respondent  is  to 
5  regarded  as  valid  within  plain  principles  of  equity, 
heae  principles  have,  indeed,  been  recognized  and 
pplied  by  the  trial  court  in  this  case,  for  the  defend- 
*t  sought  not  only  to  defeat  a  foreclosure  of  the 
mortgage,  but  to  recover  back  the  money  paid  by  her 
Ponit.  She  failed  in  this.  The  same  instrument  by 
'^ch  Samuel  Daily  undertook  to  convey  the  land, 
^^veyed  also  personal  property.  The  mortgage 
^Qted  the  price  of  both,  and  each  as  much  as  the 
^her  formed  the  consideration  for  its  execution.  The 
"^  court  and  the  general  term  hold  the  conveyance 
E^tive  and  the  mortgage  valid,  so  far  as  the  personal 
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l>rt>ix;rty  is  concerned.     AVe  think  the  mortgage  vali 
as  (o  both.     The  s^ime  result  will  follow,  even  if  tin 
dee<l  fnim  Clarissa  Smirh  to  Samuel  Daily  and  Cordelii 
Daily  did  nut  make  them  tenants  in  common.    It,  a 
the  court  below  held,  they  by  virtue  of  it  became  ten- 
ants of  the  entirety,  then,  by  the  common  law,  Samnel 
Daily  had  the  nght  to  idienate  in  fee  his  share,  sabjtet 
only   to  the  wife's    right  of    sui-vivorship,  and  tha 
fui'tlier  right  to  sell,  lease  or  mortgage  the  entire  prop- 
erty for  the  joint  lives  of  himself  and  his  wife  (Grnte 
r.   Locroft,    Croke  Ellz.   287 ;    Barber   ».  Harris,  H 
WfUfl.  616  ;  Jackson  v.  Sufifern,  19  Id.  174).    He  h»il 
also  the  right  to  the  possession  of  the  pi-ofwrly  during 
the  same  time,  and  to  the  receipt  of  the  rents  and 
profits  thereof;  and  all  this  he  might  do  withoni  to 
wife's  consent  and   even  in  spite  of  her  opiwaliMi; 
or  with  her  consent,  she  joining  in  the  conveyaw* 
give  to  any  one  a  title  in  fee  ;  indeed,  if  they  had  cot 
veyed  to  a  third  person,  although  expressly  for  llw 
purpose  of  haviug  tliat  third  i>erson  convey  to  IWi 
her  title  so  obtained  would  be  good  in  law  and  equilji 
and  this  wouUl  be  so,  although  in  the  deed  ithadbw* 
written  tliat  the  sole  purjiose  of  such  conveyance  wa 
to  vest  in  the  wife  a  title  in  lee  simple.    No  one  atiacb 
her  title  now;    no  one  has  disputed  her  right  nndw 
the  deed,  or  to  the  possession  and  enjoyment  d  il" 
premises,  the  annnal  nse  of  which  is  conceded  lo  ** 
S125.     This  she  acquired  by  the  deed.     It  was  wli^ 
and  efficient  for  that  puri>ose  {Sheldon  v.  ClancJ.*^ 
Barb.  475;  Jaques  c.  Methodist  Episcopal  Churcli.^' 
Johns.  .'>48).     But  for  this  use  no  allowance  has  b** 
made,  and  to  what  extent,  if    not  to  the  full  sO* 
stated  in  the  bond  and  mortgage,  she  should  be  ^ 
quired  to  pay,  can  be  better  determined  upon  3001!* 
trial. 

It  was  also  fonnd  by  the  trial  court  "  That  the  c(^ 
sideration  of  the  mortgage  was  in  part  the  price  * 
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■sonal '  proi)erty  transferred  by  Samuel  Daily,  and 

It  the  mortgage  was  valid  to  the  extent  of  its  value. 

It  it  is  also  found  that  besides  interest  an  amount  has 

en  paid  upon  the  mortgage  greater  than  this  value, 

id  that  the  i)ayments  should  be  so  applied  rather 

an  on  the  price  of  the  land."     This  finding  was 

asepted  to.     I  have  carefully  examined  the  evidence, 

id  am  unable  to  find  any  in  regard  to  the  items  of 

asonal  property  transferred  at  the  time  of  the  execu- 

tm  of  the  deed,  or  jjlaced  oh  tlie  farm  afterwards, 

roept  a  general  description,  and  I  find  no  evidence  as 

>  its  value.     There  is  testimony  concerning  personal 

roperty  sold  by  Samuel  Daily  from  the  fann,  and  the 

ice  it  brought,  but  this  was  in   1871,   and  has  no 

ndency  to  show  what  or  how  much  personal  i^rop- 

ty  the  defendant  received  by  virtue  of    the  deed 

to   what   extent   it    formed  the  consideration    of 

5  mortgage.      The  exception,    therefore,    was  well 

cen. 

It  is,  however,  objected  by  the  respondent's  counsel, 

It  the  acknowledgment  of  the  mortgage  by  Mrs. 

ily  is  insufficient,  because  the  certificate  does  not 

Dw  that  it  was  taken  separate  and  apart  from  her 

isband  and  executed  without  fear  or  control,  and  the 

neral  term  having  come  to  the  conclusion  on  other 

x)nnds   that    the  complaint    should    be    dismissed, 

edine  to  i)ass  upon  that  objection,  but  whatever  its 

aeritsmay  be,  it  is  not  available  to  the  defendant,  for 

be  complaint  alleges  that  the  defendant  did  ''duly 

icknowledge  and  deliver  the  mortgage,"  and  this  the 

defendant  not  only  does  not  deny  but  expressly  admits 

by  her  answer.   The  allegation  must  therefore  be  taken 
is  true. 

The  judgment  should  be  reversed  and  a  new  trial 
panted,  with  costs  to  abide  the  event. 

■Bapallo  and  Miller,  JJ.,  concurred. 
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OiiCKCH,  Cli.  J.,  FoLGER,  AxDUEWS  and  Earl, 
JJ.,  concurred  in  the  result,  on  the  last  ground  stated 
in  the  opinion. 

NOTE  ox  THE  EFFECT  OP  THE  MARRIED  WOMEN'S   ACTS,  ON  TENANCY  Of 

IirSBAXD  AND  WIFE  BY  ENTIRETY. 

The  following  cases  indicate  the  line  of  decision  in  other  Stateii 
on  this  question. 

Hoffman  v.  Stigcrs,  28  Toica,  302  (Partition,  1869,  opinion  bj 
Wrigiti',  J.).  In  18G8f  a  decree  of  partition  gave  to  a  wife  and  ber 
husband  certain  hind.  The  next  year  the  wife  died,  leavin*r  (he  bos- 
hand  and  their  children.  The  husband,  in  18G7,  couTeyed  the  entin 
premises  by  (juit-claim  to  the  defendant  in  this  suit.  The  pUuntiffi^ 
the  children  and  heirs  of  the  wife,  claimed  by  inheritance  the  m- 
divided  ix)rtion.  The  defendant  insisted  that  the  husband  and  wife 
took  as  tenants  by  entirety,  and  that,  upon  the  wife's  death,  ber  title 
was  extinguished.  Ildd  that  under  the  law  of  the  State  by  wbicfc 
the  wife  can  take  the  title  to  real  property  in  her  own  name,  nod  by 
gift  or  grant  from  the  husband,  even  without  the  intervention  of  t 
trustee,  and  may  convey  her  interest  in  real  estate  in  the  same  maaner 
as  other  persons — ^joint  tenancies  and  in  entirety  are  not  favored,  aod 
conveyances  to  two  or  more  in  their  own  right  create  a  tenancy ia 
common,  unless  a  contrary  intent  is  expressed. 

The  judge  says:  *'In  construing  a  statute,  each  day  butscrvMto 
demonstrate  the  necessity  of  looking  at  its  very  words  or  langiH^ 
This  rule  neglected,  and  we  might  be  led  to  think  that  the  case  of 
Jackson   ej^  dem,    v.  Stevens   (IG  Juhns.  110),  and  others  of  siailtf 
import  <rited  by  appi'llees  [plaintiffs],  were  in  conflict  with  the  ilW 
position.     Their  statute  wan,  that  no  estate  in  joint  tenancy  sball  ^ 
claimed  under  any  grant,  &c.,  unless  the  premises  therein  mentioorf 
shall   be   declared  to  ]>uss,  nut   a  tenancy  in   common,  but  a  joint 
tenancy.     And  as  a  convevancc  to  husband  and  wife  did  not  [iA 
never  did),  invest  them  with  an  estate  in  joint  tenancy,  it  was  bcU 
most  properly  that  the  statute  did  not  extend  to  such  a  case.    On 
statute,  however,  is  very  differently  worded.     It  is,  that  a  conveyance 
to  two  or  more  in  their  own  right,  crmte»  a  Itnancy  in  common,  unless 
the   contrary  is  expressed.     This  language  is  affirmative,  declaring 
what  tiie  conveyance  does  or  shall  create.     That  of  "New  York  ia  neg- 
ative, and  speaks  of  what  it  shall  not  create  or  f^iss.     If  in  this  State 
the  wife  is  one  of  *  tico  or  morepermiiH, '  the  husband  being  the  other,  then 
the  conveyance  to  these  creates  a  tenancy  in  common,  nothing  to  ibv 
contrary  being  expressed.     They  are  not  indivisible,  in  the  sense  and 
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;  of  the  common  law  (and  upon  this  fiction  the  estate  in  en- 
sts),  we  have  already  shown ;  and  the  correctness  of  the  con- 
is  'well  attested  by  the  entire  spirit  of  our  legislation,  touching 
ation,  as  well  as  by  every  day  observation,  when  directed  to 
lal  affairs  of  life." 

per  «.  Cooper,  76  III,  57  (Partition,  1875,  opinion  by  Walkeii, 
Land  was  conveyed  in  18G5  to  a  husband  and  wife.  After 
f  the  husband  this  suit  was  brought  to  partition  and  to  assign 
low^e  dower.  Held,  ihsit  since  the  adoption  of  the*  ^married 
's  law  "  in  1861  (which  authorized  a  married  woman  to  acquire, 
coTerture,  real  and  personal  estate  as  lier  sole  and  separate 
cy,  under  her  sole  control,  and  to  be  held,  owned,  possessed 
joyed  by  her,  the  same  as  though  slic  was  sole  and  unmarried, 
at  it  shall  not  be  subject  to  the  disposal,  control,  or  inter fcr- 
f  her  husband,  and  shall  be  exempt  from  execution  or  attach- 
br  the  debts  of  her  husband),  the  reason  for  the  rule  which 
that  a  conveyance  to  husband  and  wife  makes  them  tenants  by 
atirety,  has  ceased  to  exist,  and  they  will  take  and  hold  as 
^  in  common. 

ark  V,  Clark,  50  iV.  JT.  105  (Foreclosure,  1875,  opinion  by  Cusii- 
^h.  J.,  and  Ladd  and  Smith,  J  J.).  In  1854,  a  son  mortgaged 
n  Idnd  to  his  father.  The  father  died  in  1802,  and  left  a  will, 
bich  he  devised  to  the  son  and  the  latter's  wife  all  his  interest  in 
nortgaged  premises  during  their  natural  lives,  two-tliirds  of 
inder  to  their  son,  and  one-third  of  the  remainder  to  their 
hter.  The  grandson  died  under  twenty-one  years  of  age,  leaving 
me.  nis  father  afterwards  became  a  bankrupt,  and  his  assignee 
all  the  bankrupt's  interest  in  the  said  real  estate.  The  bankrupt's 
and  daughter  brought  this  bill  to  foreclose.  The  purchaser  of 
ttignee  demurred.  Held,  that  the  testator,  having  died  after  the 
te  of  1860,  in  relation  to  estates  of  married  woman,  whereby 
80  far  as  their  property  not  derived  from  their  husbands  was 
racd,  became  practically  endowed  with  the  rights,  and  subject 
e  liabilities  of  unmarried  women,  the  existence  of  a  married 
n  was  no  longer  merged  in  that  of  her  husband,  and  the  devise 
d  a  tenancy  in  common,  between  the  husband  and  wife,  and  not 
incy  by  entirety,  which  was  practically  abolished  by  the  said 
'• 

Jes  ».  Coffin,  Id  Allen,  213  (Oct.,  1800,  opinion  by  Wells,  J.). 
immon  law  rule  is  stated  thus:  ^^  By  common  law,  a  deed  or 
to  husband  and  wife  creates  one  indivisible  estate  in  them 
od  the  survivor  of  them;  not  because  of  their  supposed  in- 
f  to  hold  in  moieties,  but  because,  such  being  presumed  to  bo 
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the  intentioo  of  tlie  parties  the  law  holds  the  estate  to  be  limM 
aci'onim;tly.  As  ii  result  of  this  quality  of  tlieir  tenure,  the  haitMod 
ennai>t  ilesiroy  the  joint  tennncy,  nor  mnke  nny  conveynan;  wliict 
simll  ilefi-at  the  liliu  iif  the  wi.'e,  in  c.-iac  hIic  survires  him." 

It  wiiH  nbo  lield  that  Iliit>  was  not  opposed  to  the  raodem  policy^ 
thi!  law,  [itr  Ihe  stalutc  nhieh  declared  leiiaiiev  in  common  to  belb 
l>resuin<-d  form  of  tenure  bj  two  or  more  p-jrsous,  eiprc^ly  sareJ  tit 
toinmim  law  tenure  of  liutiband  and  wife  from  that  const  met  icm. 

WinekiT  p.  Kcefc,  20  Penn.  W.  "AT  (Ejectment,  19-511,  opinion  Ij 
Lewis.  Cli.  J.).  Tlie  land  was  conveyed  to  liudband  and  wife,  Uw 
lieifii  mill  assi^'n^,  mi  tenants  in  common,  and  not  as  joint  tnul 
The  husband  died  in  ISilO.  Defendantii  einimetl  under  a  connjiBO 
in  1H.I4.  by  the  widow.  Plaintiff,  umlcr  the  hii-band's  licirs,  M, 
thai  the  hu^hau>l  and  wife  liotli  iM'eame  .lei/ed  of  the  entirety,  »ai,iil 
ihe  death  uf  dllier.  the  whole  estate  went  in  the  survivor,  inwpectiil 
of  the  intention  of  tlie  parties  to  the  convrj-anec. 

Trimble  r.  Reis,  a?  I'fin.  St.  449  {&i,-e  Jaei.iii,  ]800l.  In  IW, 
the  widinv  mid  heii-s  of  one  William  I'eebles  conveyed  to  Cewp 
Trimble  and  .lane  I).,  his  wife,  who  was  a  danghlcr  of  the  ilrcnali 
eiTliiin  land  by  a  devd  intended  merely  an  u  piirtilion  di»0.  Tll«^ 
iirtcr  Trimble  mul  wife  juined  in  a  sale  of  [wrt  of  said  land,  anilK"* 
a  morlgage  to  tliera  both  to  seeure  the  payment  of  the  pure liaK-nMitJ. 
The  Uavband  n-leasi'd  tlio  mortgage  in  I^>3,  without  tl)c  wifc'iCM- 
B.;nt.  JM,t.  that  Under  tlie  Marri.'d  Woman's  Act  of  1S4S,-''''*' 
B'.'furid  till'  lillii  of  a  wife"*  real  and  personal  properly  to  liendf,!'' 
Hived  it  during'  her  lifetime  from  any  title  by  operation  of  U*  i> 
her  hitsbaud,  so  tlini  it  Hliould  not  be  liable  for  hia  debts,  or  be*A 
eonveyiil,  InmsfiTred,  or  encnmbereil  by  him  without  her  conOTi  * 
writluif,  and  duly  ackiiowled;.5ed,  —the  mortjjnge  was  the  sfp*"" 
property  of  Ihe  wife,  and  that  Ihe  release  of  Ihe  husband,  willwot* 
eonsickriition  tliat  would  legally  nmouiit  to  a  payment  of  the  iw"' 
gajj;i',  did  not  binil  lier. 

Hales  r.  Seely.  JO  Pcnii.  JSt.  3-18  (Debt  for  purchnse-mODM,  H* 
opinion  by  WoonwAitD.   J.|.      The   land   was  eonveyed  to  hnsW 
and  wife,  with  express  refereuee  to  the  dceiNion  in  Btuckey  e.  Ktd'i 
3ii   I'euii.    Sf.    :!!)7,   above   stated.     She   died   in   1801,   leaving  M* 
ami  Iwii  ehildren  sorviviu;;.     In   1803,  he  sold  to  Bales,  $500  W  h 
]i:iid  in  hand,  upon  execiilion  of  the  deeil,  and  the  residue  to  bf  (wii 
in  live  years.     Bates  having  refused   to   pay  tlic  |3D0,  and  give  Ita 
niortfrii.r,.  ,i|i()ii   teiidei-  of  the  deed,  Seely  brought  thia  action.    "0* 
court  ljeli)w  having  f;iven  judgment  in  favor  of  SecIy,  BatC!)  appC«M- 
lldJ,  lliat  the  deed  to  Beely  and  wife  was  good  under  the  Minicd 
Woman's  Act  of  ltt48  (stated  below),  and  thot  upon  the  deatii  of  tl« 
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tbe  wbole  estate  rested  in  the  buHband,  aciil  his  deed  therefor 
I  pikM  the  title  thereto  to  the  piireliHwr. 

rench  c.  Mehan,  50  Prnii.  St.  £81}  (EjectniCDt,  18GT).  lluahand 
cife  took  title  under  a  deed  duteil  in  182t).  The  wife  cluiiiit-d  usi 
Toruf  Iter  husband,  who  Jied  in  IWi.  Thi' pliiiulifT  in  errcir 
led  lille  under  a  sheriS'i)  sale  of  the  laud,  upon  u  judgnieiit 
vX,  the  husband,  iu  his  lifetime.  subs;ei|ucut  to  the  dctd.  UM, 
tbe  wife  was  cntitU'd  to  the  tanJ,  dischargeil  of  llie  hiiHbimd's 
ti. 

In  McCurdy  e.  Canning.  C4  Penn.  Bt.  'iH  (Ejectment,  1870,  opinion 
TiUTEii,  J.)>  hu!ibaud  und  wife  held  under  a  cotivejiitiL-u  in  ivm 
de  to  ihcm  during  their  coverture  {in  18>>j),  and  th«  ijnc<llon  trus 
Hltcr  plaintiffs,  as  purchasers  at  sheriff's  sale  of  tlie  liu^band's 
ttcift.  could  recover  posscssiun  of  any  part.  Utid,  that  the  husband 
Jvrife  (luring  coverture  were  not  prO[wrly  jnint  tenants  or  tenants 
nmmon,  but  botli  were  scizcfl  of  the  entirety;  that  neither  could 
piK  of  any  part  without  the  assent  of  the  other,  but  thai  the  nholi' 
itTemoin  to  the  survivor;  and  that  the  Married  Woman's  Act  of 
■tl  irreventcd  a  jinrcUaser  at  a  sheriff's  snic  of  a  liuiibund's  interest  iu 
estate  held  by  entireties,  while  tlie  wife  lived,  from  rueoverinff 
Wwion,  even  for  the  life  of  tlie  hnsband.  Tlic  c'nii*i;  of  the  net  ('f 
8.  sbove  K-fcrred  to,  i«  as  follows:  '•  Every  species  and  de^irription 
projicrty,  of  whatever  name  or  kind,  which  may  acci-ue  lii  any 
Tied  woman  during  coverture,  by  will,  ilcsecnt,  di-ed  of  cunvey- 
e.  or  otherwise,  shall  be  owned,  used,  and  eiiji)yci|  by  such  ni!irrii;il 
tun  as  her  own  siep:u'ate  prO[H,'rty,  and  shall  niil  Iw  subject  to  levy 
'  eiccutioa  for  the  debts  or  li:tbilitic»  of  her  husbantl.  nor  shall 
It  [uojierty  be  sold,  conveyed,  luorlgjigwl,  or  transferred,  or  in  any 
aner encumbered  by  her  liusbaad  with'iut  her  written  consent  first 
I  ani]  oh<uiue<l.  and  duly  acknowlialgcil."  &c. 

Direr  t.  Diver,  50  Pcni-.  Sf.  ;{I)T  iKjci'tm-nt.  18CT,  (.pinion  by 
tosrt,  J.).  The  phiinlill  was  u  brotiu^r  of  .Iiihii  Diver,  d'-ci>a-;ed.  as 
Ok  heir  he  ehiimed  the  land,  Tliu  dereuilaiit  was  the  widow  of 
ui.  Ou  the  trial,  it  appcarcil  Ihnt  the  niollier  of  .lohn  uus  livijig, 
I  lilio  was  substimicd  as  pluinliff  iu  the  place  of  the  brother.  The 
;1  in  question  was  conveyed  in  March,  181!),  to  .Inlm  DiTcr  mid  bis 
e,  liic  defendant.  Iltld,  that  the  Itlarried  Woman's  Act  of  18114. 
vc  stated,  was  to  )>roIcct  Iho  wife's  pni|ierly,  by  removing  it  from 
er  the  dominion  of  the  liusband,  not  to  destroy  the  oneness  of 
nnd  nnd  wife.  Tlial  the  act  had  not  in  view  the  force  lui'I  effect 
le  inatrnment  by  which  the  estate  might  be  grunted  to  her,  but 
lated  its  enjoyment  aftej-  it  bad  vested  in  her.  That  it  nii  more 
vycd  faer  union  with  her  liusband  than  a  settlement  to  her  acpa- 
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rate  use.  And  that  the  act  was  remedial,  and  to  be  constraed  ti 
HUppross  the  mischief  at  which  it  was  aimed,  not  to  alter  the  comuioa 
liiw  further  than  necessary  to  remove  the  mischief.  Consequently, 
tliat  tlie  defcudunt,  on  the  death  of  her  husband,  succeeded  to  the 
whole  estate  grunted  by  the  deed. 

Fisher  r.  Provin,  20  Mich.  347  (Suit  to  quiet  title,  1872).    Lud 
was  conveyed  in  lb>j  to  a  husband  and  wife,  ^' their  lieirs  aod  asdgai 
forever.*'     After  the  death  of  the  hu.sband,  his  son  tind  only  heir-at- 
law   quitclaimed   the   property.      The  defendant,    whose  title  wai 
derived  throu^li  this  deed,  claimed  an  undivided  half  of  the  landr  bat 
the  ]>Iaintifr,  the  widow,  claimed  the  whole  as  survivor  of  her  husbaad. 
Jlihl,  that  the  complainant  and  her  husband  did  not  take  as  tenaDttfii 
common;  tiiat,  on  the  death  of  her  husband,  the  whole  title  inured li 
her,  and  that  there  was  nothing  in  the  provisions  of  the  constitntiaa 
and  statutes  relating  to  the  rights  of  married  women,  which  would 
convert  such  estate  into  a  tenancy  in  common.     The  part  of  the  am- 
Htitution  above  referred  to  is  as  follows:  **Thc  real  and  penonil 
estate  of  every  female,  ac(piired  before  marriage,  and  all  property Ift 
whicli  she  may  afterwards  become  entitled  iiy  gift,  grant,  inlieritMC^ 
or  devise,  shall  be  and  remain  the  estate  and  property  of  such  fefflil^ 
and  shall  not  be  liable  for  the  debts,  obligations,  or  eugagcmejiti  of 
her  husband,  and  may  be  devised  or  bequeatlie<l  by  her  as  if  sbewm 
unmarried.''     The  act  of  1855  carries  this  into  effect. 

Davis  r.  Clark,  20  Jml.  424  (Injunction  of  sale  on  execution,  IMI, 
opinion  by  Elliott,  J.).     In  18G3.  a  wife  joined  with  hcrhastaii 
in  a  dee<l  of  her  lands  to  a  third  person,  who  afterwards  recoonjrf 
the  same  to  the  husband  and  wife,  "the  survivor  to  inhcriL**  A 
judgment  having  been  subsequently  obtained  against  the  Iiitfbav 
and  a  sale  of  this  land  on  execution  thereunder  having  hepn■d«e^ 
tised,  an  injunction  was  asked  by  purchaser  of  land  from  the  huabsid 
and  wife.     77/77,  that  both  husband  and  wife  were  seized  of  anci' 
tircty  under  the  common  law,  which  had  been  expressly  rccogniiw 
by  the  statute  law  of  the  State;  and  that  the  husband  had  DOtii 
estate  that  could  be  sold  on  execution,  for  the  statute  enacted  tbit 
''  no  lands  of  any  married  woman  shall  be  liable  for  the  debts  of  bR 
husband,  but  such  land  and  the  profits  therefn)m  shall  be  her  scpante 
])roperty,  as  fully  as  if  she  was  unmarried;  provided  that  such  infc 
shall  have  no  power  to  incumber  or  convey  such  lauds,  vxcq\X  by 
deed,  in  which  her  husband  shall  join.''     Also,  '*The  sciiarate  deed 
of  the  husband  shall  convey  no  interest  in  the  wife*s  laud.*' 

Simpson  r.  Pearson,  ;U  Jnd.  1  (1809,  opinion  by  Elliott,  Ch.  J.). 
To  an  administrator's  petition  for  sale  of  land,  which  had  been  con- 
veyed to  the  decedent  and  his  wife  in  1856^  the  wife  answered,  claim- 
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owa«nhip  of  land  aa  aurvtvor  of  bcr  busband.  Held,  that 
ic  husband's  doath  the  wife  became  seized  of  the  wtiok  estutc 
wit  us«,  by  TirtUB  of  lier  right  of  surdvorsliip, 
indler  f.  Cbcocj,  ST  Ind.  391  (lujooiriion  ngainst  forctlosnro 
3*1,  opinioa  by  BcBxinK,  J.,  nod  Lewis,  Cb.  J.).  Land  cou- 
in  1ttV6  to  n  busbaod  and  wife,  was  arierwurdN  inui'tgii<{i:d  by 
sband  alone.  TJiis  mortgage  haviug  been  foreclosed,  iliis  pro- 
ig  won  iDstitatcd  by  one  who  obtaiacd  tiilu  tbrougli  a  grantee 

husband  and  wife,  subaequcntly  to  the  giving  of  Ihc  mortgage. 
tliat  under  t lie  Indiana  eCatutc.  tlie  8umc  diflereiicc  exiisted  be- 
I  joint  tenauts  and  tenants  by  eutirttics,  oa  ut  oummon  Ian,  aud 
he  Uusbund  and  wife  took  under  the  above  dn'd  as  ti*uu[itit  by 
ili«s,  and  that  tlic  injiinution  should  be  grunted.  Lkwim.  Cli.  J., 
lopinion,  $ays;  '*Tbe  le^slaturu  [in  1831-3], abulislicd  tenancies 
irte»y  in  tlic  busband,  and  dower  in  tlie  wife,  and  gave  the  wife 
hird  in  fee,  subject  to  certain  limitations  uud  restrictions.  It 
td  to  the  wife  her  separate  ealatc  in  lier  lauds,  and  deprived  the 
tod  of  the  power  of  alienating  or  incumbering  it,  witliimt  her 
»t  and  concurrence,  and  declared  that  it  should  nut  be  seized 
<il(l  upon  execution  for  the  debts  of  tlie  husband.  It  ubnlislied 
!>taiL  It  modified  the  eomniun  law  in  reference  to  joint  ten- 
%,  by  providing  tliat  a  joint  deed  to  two  or  more  should  be  con- 
d  to  be  tenancies  in  common,  unless  the  iutcntion  to  create  a 

teaaocy  was  expressly  declared  in  the  deed,  or  was  miiile  man- 
fto  appear  from  the  tenor  of  the  iu'itrumcut.  But  it  did  not 
lb  estates  by  the  entireties  as  between  husband  and  wifi',  but 
ilfd  that  when  a  joint  deed  was  made  to  husband  and  wife,  they 
d  bold  by  entireties,  and  not  as  tenants  in  eonnnun  ar  as  joint 
ts.  .  .  .  .  It  is  quite  obvious  to  us,  that  tlic  evident  and 
"at  intention  of  the  legislature,  in  providing  for  the  eontiniumce 
lates  by  entirutics,  as  between  husband  and  wife,  when  joint 
ries  between  persons  who  were  not  munied  had  bci'ii  virtually 
bed,  was  lo  provide  a  mode  in  which  a  safe  and  suitubie  provis- 
<uld  be  made  for  married  women." 

DCS  p.  Chandler,  40  Ind.  588  (1872,  opinion  by  Pettit,  Ch.  J,). 
that  a  will  devising  land  to  a  husband  and  wi  fe  ercatea  an  estate 
irety,  and  huabaud  cinnot  alienate  It,  nor  can  it  be  sold  <in  exe- 

against  him  to  the  wife's  prejudice. 

dcrsna  r.  Tanncliill,  42  liid.  131  (Action  lo  enforce  vendor's 
873,  oiiinionbv  BiJaKniR,  J.).  A  husband  and  wife  and  a  third 
.  were  joint  purcliaaeta  of  real  estate  in  1867.  UeUl,  that  the 
id  and  wife  took  an  undivided  one-half  of  the  premises  as 
B  by  entireties. 


AbahirL'  t.  Stiile  et  ivl.  Wilson,  63  /W.  Gl  (Sail  c 
bUQi),  ISTO,  opininn  by  nrsKiitK,  J.}.  A  busband  nnd  \fiteso\i,i 
ltJ53,  tbc  tvift-'a  Innil,  aud  took,  in  parmcnt  therefor,  promissorya' 
payable  jolnllj'  to  tlic  vile  and  husbund.  aud  the;  executed  to  I 
purt'liikser  u  boud  conditioued  to  convey  upon  pnycoent  of  p 
mouuf.  llicrcaftLT  tlio  wife  dit^d,  knving  surviving;  her  buslMudi 
two  cliildrcn.  At  the  time  of  licr  death  part  of  tbe  uotesionh 
unpuid,  nnd  the  tiilc  tn  the  land  wns  in  licr.  Sub»:qiJCDtIj  thefl 
chnacr,  having'  paiil  for  tlie  land,  enmpelled  tbe  busbaodto^ 
di'i'd.  The  only  property  which  cnmc  into  the  husband's  \aait,i 
guardinn,  was  tliu  bnluncc  due  upon  the  notes.  Jley,  tbat  tbelM 
blind  took  the  notca  by  survivorship.  The  jiid^'e  t&ys:  "fiectiiitl 
of  thu  net  oE  July  U,  1853,  1  G.  d-  II.  391,  provides  that  'the  p», 
sonnl  projHirty  vf  tho  wife,  held  by  her  at  tilt  time  of  hermuiim 
or  acijuircd  during  coverture  by  descent,  devise,  or  gift,  shiUnld 
her  own  property  to  the  Bame  extent  nnd  under  the  Rinic  rul«  k  Ii 
real  estate  eo  remains,  -ind  on  the  death  of  tbe  liiisbanil  before  b 
ivife,  such  jicrsnoal  ])roptrty  shall  go  to  the  wife,  and  ou  thcdeilkrf 
the  wife  bi-ftire  the  tiiiiliand,  Ehall  be  distributed  in  tin 
as  her  ri'al  estate  descends,  iind  is  apportioned  under 
ennifttiiiiccs.'  The  above  section  only  Applies,  in  tcrui-,  losuchpff- 
sonal  iir(j|M.Tty  tit  the  vita  as  wo-i  held  by  her  at  the  timf  at  bff 
nmrriiifie,  or  was  aciinircd  during  the  coverture  by  decent,  deriiftC 
gift,  iiud  leaves  in  force  the  coniiunu  law  nilc  in  reference  to 
plfiptriy  not  acijviiK'd  in  one  of  Ihe  modes  above  indicated." 

[lulett  ('.  Inluw,  51  InJ.  4Ja  iln.i unction.  1877,  oplQioabjPtt 
KINS,  J.).  A  conveyance  of  land  was  made  in  18C8,  to  a  huslwnl "^ 
wife,  imd  a  third  iK'rson.  A  judgment  having  been  obtuiacd  i^' 
[he  hn>band,  execution  was  levied  on  onu  third  part  of  the  l^d.ii' 
it  was  advertised  for  shIc.  IIc'iI,  that  the  real  estate  eJinvwed  W 
linsband  and  wife  nnd  a  third  pers'in,  is  held  by  husband  uaA  »if<" 
teniiiits  by  entin-ties,  though  lliey  be  not  described  therein  ashiisl''' 
iiaU  wife,  and  is  not  subjuct  to  executiou  for  the  debtsof  thehoiJwi 

l.iish  c.  L;ish.  53  Ind.  52li  tPartitioa,  1877,  opinion  byPEBEiwJ.)- 
lu  1S7I».  l!ie  l.iiid  iu  (jurstiou  was  conveyed  to  liUBfaand  and  witt  "* 
joint  liniinls(.;urvivorrukingIhcwhoUO",     In  1872,  the  wife  ob  ' 
a  divorce  from  her  husbiind,  who  died  thereafter  in  1873.   IliscliiWw 
brought  lliia  action,  claiming  iia  undivided  half.     In  : 
muner  to  thu  compinint,  the  court  /ithl.  that  upon  the  dealhollh 
htisbimd,  thu  whole  estute  vested  on  the  wife.     The  judge  says;  "Ti*    T 
deed  of  conveyance,  as  appears  iu  this  case,  dcelnrcil  the  gnintws  to    I 
be  joint  tenants,  with  right  of  survivorship.     We  need  not  in^iiriie    ' 
whether  this  tennocj,  so  declared,  superseded,  during  the  continuiW 
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9  marriage,  thot  which  resulted  by  law  from  the  conveyance  to 
knd  and  wife,  without  any  declaration  as  to  the  manner  of  liold- 
because,  we  think,  that,  as  in  an  ordinary  deed,  the  parties  hold 
nancy  in  common,  which,  in  cases  of  coiiveyunces  to  husband 
wife,  is  superseded,  oir  put  in  abeyance,  by  tenancy  by  entireties 
ng  the  continuance  of  the  marital  relation,  and,  on  the  dissolution 
hat  relation  otherwise  than  by  death,  the  tenancy  in  common  is 
orcd;  so,  where  the  parties,  husband  and  wife,  liold  by  n  convey- 
e  declaring  them  to  be  joint  tenants,  we  think,  on  the  dis^iolution 
the  marital  relation  by  divorce,  the  j<)int  tenancy  declared  in  the 
d  becomes  the  tenancy  by  which  the  divorced  ])artie3  thenceforward 
d  the  property."  .  .  .  *'But,  in  this  case,  .  .  .  the  title 
the  entire  property  vested  in  the  surviving  joint  tenant  by  the 
press  terms  of  the  deed/* 

Bennett  r.  Child,  19  Wise,  302  (Injunction,  18(55,  opini(m  by 
IWKEB,  J.)-  Id  1Bo4  a  husband  and  wife  took  deed  to  the  land 
Qning  to  both.  In  16G0,  the  land  was  sold  on  an  execution  a^Minst 
e  husband.  This  action  was  to  restrain  the  sheriff  from  giving  a 
!ed  to  the  purchaser.  The  statute  of  Wisconsin,  relating  to  married 
omen,  provides  that  a  married  woman  can  receive  and  hold  real  and 
swnal  pro|)erty  to  lier  sole  and  separate  use;  can  convey  and  devise 
•land  personal  property,  including  the  rents  nnd  profits  of  the  same 
itfemeiole;  that  the  husband  has  no  control  over,  or  power  to  dis- 
oieof  hor  property,  real  or  ])ersonal;  and  the  same  is  not  liable  for 
Udeb:a.  Ileld^  that  the  husband  and  wife  took  by  entireties,  ils  at 
DBBOD  law,  and  that  the  statute  was  not  intended  to  apply  to  estates 
r  this  kind. 

BobiDson  v.  Eagle,  29  Arl\  202  (1874,  opinion  by  WiTiiEitsrooN, 
P-J.).  A  father  conveyed  land  to  his  daughter  and  lier  husband. 
Aer  the  daughter's  death,  her  husband  conveye*!  it  to  his  wife's 
•ter.  The  plaintiff  claimed  that  at  the  death  of  the  wife  the  estate 
^nded  as  an  estate  in  common,  and  her  father  was  entitled  to 
^ver  the  same,  and  receive  one-half  of  the  rents  and  proilts  tliereof 
^  her  death.  i7c7</,  that  the  common  law  rule  that  the  husband 
^  wife  were  seized  of  the  entirety  in  the  land  had  not  been  changed 

Mutute,  nor  by  the  constitution,  which  provided  as  follows:  **  The 
*1  and  personal  property  of  any  female  in  this  State,  ae<iuired  either 
'ore  or  after  marriage,  whether  by  gift,  grant,  inheritance,  devise, 
otherwise,  shall,  so  long  as  she  may  choose,  be  and  remain  the 
pirate  estate  and  property  of  such  female,  and  may  be  devised  or 
queatbed  by  her,  the  same  as  if  she  yferejhne  sole,"' 
See  also  a  discussion  of  this  subject  in  o  SotitJieni  Law  Rev.  K  8. 


I 
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.   Coffin,  13  AlUn,  2U,  the  husband   and 

vty,  lii;  mortgagcil,  t<1ic  joining  to  releai 

|t-c1ainit'tl  ivitliout  licr,  and  the  graniiw  holding  alra 

ri'il  hy  a  »-HrruDty  deed  in  which  husband  and 

ilun'tr.     Bubsciiucntl;  tlic  title  was  agaiu  rested 

I,  wild  mort^ragvd  it,  she  joining  in  rdinquisbment  of 

'  consent.   Held,  that  she  was  not  estopped, 
\  ItiT  husbaud  in  the  vnrious  Awda  and  mortgages,  frotti 
iftiT  tai^<  death,  and  that  consequently  she 


BANFIELD  r.   HAEGER. 
puperior  Courl,  General  Term  ;  NoBember, 
IN.— Claim  and    Delivehv.— Plead  mo. - 

UtPEB.— IsDKMSITV.— ISTKKPLEADEB.  — T  BEBPASa.- 

CosvEUsiox.— Thotek, 
:tiu!i,  thiit  ncoiiipkint  in  an  action  tu  recover  iperifle' 
nijicrty  nlli'ges  a  tro^poRS  and  n  conversion,  should  bt'' 
:riii1 :  imd  if  not  so  taken,  nnd  plaintiff  phons  a  right 
,  thu  nllrgniions  of  trespass  snd  conversion  maj  be' 

(-kcc[ifr  is  not  entitled  to  require  a  bond   oi 
true  owner,  us  u  ondilion  ot  delivering  the  pi 

Bound  thut  adverse  claims  to  it  are  made.      The  remedj  ll' 

Bleader.  * 

leal  by  plnliitiiT  from  an  order   dismisung  tbt' 
pintj^iid  judgment  thereon. 

action  waa  brought  by  Frederick  Banfield 
It  Ai^ie  0.  Haeger,  to  recover  possession  of  cer- 
Irsoiki  property. 

Lll^aktiff  in  bis  complaint  alle^d  that  he  VH 

Irne^  m^  ««titled  to  the  immediate  possession,  of 

tdVlfitui-e  therein  described,  of  the  value  of 

I  That  the  defendant  became  possessed  of  eaid 

Tautoa  «.  Orob,  4  Ahb.  Ot.  App.  Dte.  886;  Oodt  Om.  A«. 
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»-^proi>erty  wrongfully,  and  the  plaintiff  duly  demanded 
5'- tlie  deliv^ery  of  said  property  to  liirn,  which  was 
\  refused,  and  the  defendant  converted  the  same  to  her 
;  own  use;  wherefore  the  plaintiff  demanded  the  delivery 
of  said  property,  with  $200  damages  for  its  detention, 
besides  the  costs  of  this  action.* 

The  answer  denied  the  allegations  of  the  complaint, 
and  alleged  that  the  furniture  was,  before  the  com- 
mencement of  the  suit,  duly  levied  upon  by  the  sheriff, 
and  taken  from  defendant's  possession  by  virtue  of  due 
Ie|j^l  process,  of  which  the  i>laintiff  was  notified  by  the 
defendant,  and  w^as  able  to  have  protected  his  rights 
and  title,  if  any  he  had,  in  the  furniture. 

The  complaint  was  dismissed  at  the  trial,  and  the 
plaintiff  duly  excepted,  and  apjiealed  from  the  order 
and  tlie  judgment  of  dismissal. 

StepJien  B.  Brague^  for  plaintiff,  appellant. — The 
various  actions  for  injuries  to  personal  property  have 
been  modified  from  time  to  time  by  acts  of  the  legisla- 
tiire.»  and  by  judicial  construction.  The  writ  of  replevin 
ori^iiiii^lly  issued  out  of  chancery  {Bac.  Ahr,^  Replevin, 
E).  There  was  the  common  law  writ  and  the  writ  by 
act  of  parliament  {Id,  A,  B).  It  came  to  be  extended 
to  tlie  recovery  of  property  without  regard  to  the  man- 
ner in  which  it  came  into  the  possession  of  the  defend- 
nt  iJd.  A,  citing  Lord  Redesdale  ;  Shannon  r».  Shan- 


*    The  oUegations  of  tlie  complaint  were  as  follows: 
*-  1.    That  plaintilt  is  the  owner,  and  entitled  to  the  immediate 
^^^g^^*ision  of  the  following  described  property,  of  the  value  of  seven 
lian<lrcil  dollars.     [Here  followed  a  list  of  the  articles.] 

*  *  o^  Tliat  defendant  became  possessed  of  said  property  wrong- 
fully* an<l  plaintiff  duly  demanded  the  delivery  of  said  property  to 
liirxi     ■««'l»i<^'i  ^****  refused,  ami  defendant  converted  the  same  to  her 

own  "*'<?• 

•  *  Wherefore,  plaintiff  demands  the  delivery  of  said  property,  with 

t.'vwo    jiunclred  dollars  damages  for  its  detention,  besides  the  costs  of 
tX^B  action,'*'' 
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non.  1  Sfioales  &  L.  3*i4;  and  Dore  s.  Wilkinsoi^ 
2  SIotI-.  2S7).  Trespass  could  only  be  brought  whes 
the  injury  was  the  result  of  an  unlawful  act,  or  wfieiii 
person  in  the  performance  of  a  lawful  act  exceeded  liii 
authority,  rendering  him  a  tresi)asser  ah  initio  {Bat. 
Abr,  Tresi)a8s,  13).  Most  of  the  actions  fur  IntsiMi 
wei-e  foi-  injury  to  the  person,  or  real  property  [Bs- 
risuns  Dig.)  In  some  cases  the  remedy  of  trespassor 
trover  was  concurrent ;  in  othei's,  trespass  only  woiili 
lie.  In  the  case  of  an  injury,  without  a  conrersioo  or : 
destruction  of  the  property,  tre.spass  only  would  Ei 
(Bushel  p.  Miller,  1  Strange,  128 ;  Pouldes  p.  M- 
lougliby,  8  Mees.  &  TF.  fi40).  In  case  of  the  unlawM 
taking,  trespass  only  would  lie.  Id  case  of  a  laufnl 
holding  at  first  and  a  conversion,  trover  only  would  & 
In  case  of  an  unlawful  taking  and  a  conversion,  tbi 
remedies  were  concurrent.  Replevin  to  recover  lb* 
iilenticnl  i)roperty,  trespass  or  trover  for  liaijiges 
a  .launders  Plead,  pt.  2,  p.  1138;  1  Tidd.Pr.% 
litre.  Abr.  Trover,  B. ;  Perkins  c.  Smith, -Stiver,  4U 
Spmifihts  P.  Hawley,  39  N.  Y.  441 ;  RichardsoD  ^ 
Atkinson,  1  Strange,  fiTC  ;  Deuch  v.  Walker,  14  J/iw 
499;  TIartop  v,  Iloare,  2  Strange,  1187;  Hoare  t 
Parker,  2  Term  It.  37G).  If  goods  stolen  are  pamied, 
the  owner  may  maintain  trover  against  the  ja*^ 
Ijrokcr  (Wilkinson  v.  King,  2  Camp.  336,  and  note: 
Packer  r.  Gillies,  lb.).  Plaintiff  may  recover  stolen 
property  from  purchaser  in  trover  (Towne  v.  ColiiW 
14  ^flli<s.  499).  Auctioneer  held  liable  for  selling 
a  hired  piano  (Loeschman  o.  Martin,  2  Stari.  311)- 
Agent  held  liable  for  convei-sion  (Boyce  n.  Brock«r! 
31  .T.  Y.  490.  See  also  Pease  ».  Smith,  01  N.  7.477; 
Parker  r.  Patrick,  5  Term  R.  175  ;  Mowrey  t.  WalA 
8  Com.  2:S8 ;  Ely  v.  Elile,  3  N.  Y.  506 ;  Tallmsn  R 
Twick,  26  Jiarb.  107).  As  between  the  owner  and  ^ 
fraudulent  pnrehaser,  the  owner  can  recover  thepwP" 
erty,  or  damages  (Ladd  c  Mood,  3  San^f.  689;  f^ 
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.Webb,  33  Barh.  214).  Claim  and 'delivery 
;  to  be  a  substitute  for  the  actions  of  replevin, 
\  or  trover.  Defendant  came  into  possession 
illy,  and  no  demand  before  suit  v^as  necessary 
gton  7),  Payne,  15  Johns.  431 ;  Pillsbury  v. 
33  Barb.  213  ;  Pease  v.  Smith,  supra ;  Hoff- 
Carow,  32  Wend.  285).  Testimony  should  have 
lowed  to  show  that  all  the  facts  and  circum- 

were  shown  to  have  been  presented  to  the 
mt  (Wilson  a.  Cook,  3  E.  2).  Smith,  252  ;  Car- 
lix,  51  Barh.  212).  It  is  no  defense  to  an  action 
rer  property  converted,  to  allege  title  in  another, 
the  defendant  connects  himself  with  the  title 
Q  i>.  Spear,  11  Werid.  54 ;  Rogers  v.  Arnold,  12 

Stowell  V.  Otis,  71  N.  T.  36). 

^8  M.  Bowers  {Platty  Gerard  &  Bowers,  attor- 
for  defendant,  respondent. — The  course  the 
int  pursued  was  the  only  safe  one  for  a  ware- 
seper,  and  is  sustained  by  Ball  v.  Liney  (48 
J).  The  mere  existence  of  the  mortgage  did  not 
the  possession,  or  right  to  the  possession,  of  the 
y,  and  it  was  certainly  not  enforceable  against 
?ndant  without  some  evidence  of  breach  of  its 
Bliven  v.  Hudson  River  R.  R.  Co.,  36  N.  Y.  405). 

Tis,  Ch.  J. — The  trial  of  this  action  appears  to 
een  conducted  on  the  theory  that  it  was  an 
of  trespass.  The  complaint  alleges  that  the 
mt  became  wrongfully  possessed  of  the  prop- 
question,  and  also  alleges  that  she  wrongfully 
ed  it  to  her  own  use.  The  prayer  for  relief 
is  the  delivery  of  the  property,  and  damages  for 
ntion. 

language  used  in  the  complaint  may  be  con- 
as  meaning  that  the  defendant  wrongfully  took 
ijustly  detains  the  goods.  This  was  the  form 
the  Code  of  a  declaration  in  the  cepit  et  detinet. 
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The  provisions  of  the  Revised  Statutes,  as  to  what  dv 
dechiration  shall  allege  in  repleviu  (2  JR.  8.  623;  %  3Q^ 
have  been  to  a  considerable  extent  superseded  by  tk 
I)rovisions  of  the  Code,  respecting  what  is  there  desll^ 
nated  as  ''claim  and  delivery  of  personal  property." 
The  Code  does  not  change  the  requisites  to  maint^ 
the  action  (Schofield  v.  Whitelegge,  49  iV^.  T.  260),    • 

The    proceedings   in  the   present   action  appei^ ; 
though  not  very  clearly,  to  present  the  requisites  W 
maintain  it  as  an  action  to  recover  the  ix>ssessioi|  4  - 
personal  property. 

The  allegation  in  the  complaint,  of  the  conversi(m(l 
the  property  to  the  defendant's  own  use,  is  consistent 
with  a  complaint  in  an  action  of  trover,  and  the  all^ 
tion  of  wrong  on  the  part  of  the  defendant  in  i«pe< 
to  acquiring  possession  of  the  property,  was  constroel 
at  the  trial  as  an  allegation  of  a  tort  in  the  nature  c( 
trespass. 

The  requisites  to  maintain  the  proceedings  in  diis 
and  delivery  are  too  distinctly  defined  to  warrant  I 
complaint  presenting  a  triple  aspect,  and  thatmayh 
available  in  replevin,  trespass  or  trover,  as  tke 
exigencies  of  future  proceedings  in  the  action  mayreo- 
der  desirable. 

But  if  parties  elect  to  proceed  to  trial  in  a  nft 
where  the  complaint  is  so  indefinite  or  uncertain  tint 
the  precise  nature  of  the  charge  is  not  apparent,  th 
embarrassments  occurring  in  the  present  instance »• 
very  likely  to  arise.  The  demand  for  the  delivtfy® 
the  property,  and  of  damages  for  its  detention,  intl* 
complaint,  indicate  that  the  pleader  had  in  Tiewtt 
action  under  the  Code  for  ''  the  claim  and  delivery* 
jwrsonal  property.''  That  it  is  such,  is  the  onlyti*' 
I  have  been  able  to  arrive  at  (Dows  u.  Green,  3  Bf^ 
Pt.  377  ;  Spalding  7).  Spalding,  Id.  297  ;  Scofield  ft 
Whitelegge,  49  N.  Y.  250). 

Whatever  facta  are  stated  in  the  coQplaiBt  wlii^ 
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■e  unnecessary  to  entitle  plaintiff  to  the  relief  he 
ksi  may  be  disregarded  as  superfluous. 

The  plaintiff  appears  to  have  been  rightfully  enti- 
Bd  to  the  possession  of  this  property. 

The  evidence  discloses  that  it  was  removed  from  his 
ttsession  while  he  was  proceeding  to  foreclose  a  chat- 
d  mortgage  in  his  favor  that  existed  upon  it,  and  that 
Ub  was  done  surreptitiously  and  wrongfully  ;  that  he 
kmanded  it  of  the  defendant,  in  whose  possession  it 
M^  as  a  warehouse-keeper ;  and  that  she  refused  to 
nrrender  it,  unless  a  real  estate  bond  of  indemnity  to 
Eke  extent  of  $1,500  was  given  to  her. 

I  am  not  aware  of  the  existence  of  any  legal 
^nirement,  that  a  mortgagee,  finding  the  mortgaged 
Moperty  to  which  he  has  a  right  of  possession  placed 
nneptitiously  in  a  warehouse,  is  bound  to  give  the 
nirdiouse-keeper  a  bond  of  indemnity,  nor  do  I 
nderstand  the  cases  cited  by  the  defendant's  counsel 
Ball  V.  Liney,  48  If.  Y.  6,  and  Bliven  v.  Hudson  River 
L  R.  Co.,  36  Id.  405),  to  go  so  far  as  to  sustain  that 

IBW. 

If  there  are  conflicting  claimants,  the  course  to  be 
WBiied  is  to  immediately  commence  a  suit  in  equity, 
n  the  nature  of  a  bill  of  interpleader,  against  the 
Umants,  and  have  the  controversy,  and  the  right  to 
he  possession  of  the  property,  judicially  determined 
M  V.  Liney,  48  N.  T.  13). 

The  conclusions  arrived  at  in  regard  to  the  plead- 
^B^  and  the  relief,  and  nature  of  the  action,  consider- 
ngit  not  as  an  action  of  trespass  but  simply  an  action 
'  leplevin,  are,  as  it  seems  to  me,  in  accord  with  the 
"tews  of  the  learned  trial  judge,  while  sitting  as  a 
^feree  in  the  replevin  suit  of  Levin  v.  Russell  (42  JV. 
^-  263),  and  affirmed  by  the  supreme  court  at  general 
^,  and  by  the  court  of  appeals,  and  approved  in 
CQfield  V.  Whitelegge  (48  iT.  T.  259). 

The  plmintiff   had   shown,  upon  the  trial  of   the 
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action,  that  he  was  at  least  entitled  to  the  possession,' 
or  to  be  restoi'ed  to  the  iiossession,  of  the  mortgaged 
chattels  (Levin  v.  Russeil,  42  N.  Y.  251). 

Any  failure  of  proof  on  the  part  of  the  plaintiff  as 
to  damages  sustained  by  the  detention,  or  as  to  tte 
value  of  the  goods,  does  not  appear  to  have  beet, 
among  the  reasons  for  the  dismissal  of  the  complain^ 
nor  would  the  dismissal  on  such  grounds  have  bBM- 
tenable. 

Tbe  judgment;  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant,  to  abide  the 
event. 

Fbeedman,  J*.,  coDcnrred. 


HUDSON  t.  SWAN. 
City  CouH  of  Brooklyn ;  General  Term,  Octoher,  18T9. 
Kkplevi^, — Claim  and  Dklivert.— Lien. — Joist   Owsem.— Poi- 

sEssioK.— PLKADi:;a.  —Amendment. — Tbi  ai, — Arr  e  al. 
Wlierc  one  made  an  agreement  irith  tlie  two  joint  owoers  of  a  iraUng 
liorsc,  to  take,  train  and  drive  it  for  onc-tliirc]  its  oarDingi,  ud 
tbat  tlic  cxpcoacs  of  keeping,  &c.,  eliould  be  paid  hy  the  jdrt 
onncrs  e<iual1f,  and  that  lie  sliould  have  a  lien  oa  the  bone  for  tk 
cspensL's,  and  retain  posseaaion  of  it  until  tbcy  were  poid,  widk 
afterwards  i>uTcliascd  tliu  interest  of  one  of  the  joint  owners,— 

Belli,  1.  TImt  the  agreement  was  equitable,  and  that  lie  b>d  i 

right  to  continue  to  act  under  it  after  be  became  part  ovttGroflk 

proiwrty. 

2.  That  auch  an  agreement  was  valid  if  made  t)et  ween  thej9ii< 

la  the  absence  of  such  an  agreement,  one  joint  owner  ouuiot  bf" 
action  of  replevin,  or  proceedings  of  chtim  and  delivery,  lain  Am 
the  other  thf  property  owned  in  common,  or  set  up  and  cafiMi 
an  implied  lien. 

Parties  to  an  action  may  elect,  on  the  trial,  to  take  the  wordi  of  A< 
pleadings  in  a  more  liberal  sense  than  th«  court  would  tunjifn 


ABBOTTS    NEW   CASES.  326 

Hadson  o.  Swan. 

licm,  if  the  question  had  been  raised,  but  they  will  be  bound  by 
iheir  election.* 

lere  an  amendment  to  a  pleading  might  have  been  ordered  by  the 
»iirt  on  the  trial,  it  may  be  amended  on  appeal,  so  as  to  conform, 
so  the  proofs.t 

Api)eal  by  defendants  from  a  judgment  entered  on 
e  verdict  of  a  jury,  and  from  an  order  denying  a  new 
iai. 

This  action  was  brought  by  George  H.  Hudson 
lainst  Frank  G.  Swan,  James  W.  Paige  and  Douglass 
[Imore,  to  recover  possession  of  a  trotting  horse  taken 
>in  the  plaintiff  by  the  defendants. 

It  appeared,  on  the  trial,  that  this  horse  was  origin- 
ly  owned  by  defendant  Paige,  and  by  him  sold  to 
tfendant  Swan,  who,  in  November,  1877,  sold  one-half 
ereof  to  George  Hudson,  the  plaintiff's  father,  for 
iX). 

In  the  spring  of  1875,  the  plaintiff,  at  whose  stable, 
I  Fulton  street,  the  horse  was  then  being  kept,  made 
1  agreement  with  his  father  and  Swan  to  take  the 
orse,  train  and  drive  him,  on  the  following  terms: 
lach  party  to  receive  one- third  of  the  earnings  of  the 
.orse,  and  the  expenses  of  keeping,  &c.,  to  be  paid  by 
liwan  and  plaintiff's  father  equally,  and  plaintiff  to 
lave  a  lien  on  the  horse  for  said  expenses,  and  retain 
possession  of  it  until  the  expenses  were  paid. 

Under  the  agreement,  plaintiff  took  the  horse  to  the 
Prospect  Park  track,  and  during  the  season  visited 
wious  places  throughout  the  country. 

la  November,  1878,  at  the  request  of  defendant 
S^n,  a  statement  of  plaintiff's  claims  against  the  horse 
nnder  the  foregoing  agreement  was  rendered,  showing 
^he  one-half  due  from  Swan  to  be  $397.36. 

In  the  meantime,  plaintiff  had  purchased  his  father's 

*  Compare  the  preceding  and  the  following  cose. 

t  See  Bjiickerbocker  Ins.  Co.  v.  Nelson,  p.  170  of  this  vol. 
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one-half  interest  in  the  horse  for  $800.  In  Jj 
1879,  plaintiff  bought  of  his  father  the  half  oii 
Swan,  his  father  acting  nnder  an  authority  given 
by  Swan.  This  authority  was  disputed,  and  tl 
found  that  point  in  favor  of  defendants. 

The  defendant  Swan  claimed  to  have  sold  hi 
est  in  the  horse  to  a  Mr.  Clemence,  and  the  defei 
Gilmore  and  Paige,  claiming  to  act  as  his  agenb 
to  plaintiffs  stable,  early  in  the  morning  of  A 
1879,  and  obtained  possession  of  the  horse  and  I 
away. 

The  complaint  alleged  that  plaintiff  was  the 
of  the  horse  ;  that  it  was  worth  $3,500  ;  that  on 
6,  1879,  the  defendants  unlawfully  and  wrongful]; 
it  from  plaintiff's  possession,  and  demanded  jaci 
for  the  return  of  the  horse,  or  the  value,  \ 
together  with  $500  damages. 

The  answers  denied  plaintiff's  ownership,  am 
the  horse  was  worth  $2,500.  They  admitted  the  b 
but  justified  it  on  the  ground  that  they  took  und 
authority  of  Clemence,  owner  of  an  undivided  od 
interest.  That  they  took  it  for  the  purpose  of  d< 
ing  it  to  him,  which  they  did,  and  it  was  then 
possession. 

The  jury  brought  in  a  verdict  for  the  plaii 
$397.36,  half  the  bill  rendered,  and  $500,  half  the 
of  the  horse,  which  they  found  to  be  worth  \ 
Other  material  facts  appear  in  the  opinion. 

The  defendants  appealed. 

John  Reynolds  {Williamson^  Reynolds  A 
richs,  and  also  William  W.  Goodrich^  attome} 
defendants,  appellants. — The  answer  interposed) 
plete  defense  {Morris  on  Replevin^  3  ed.  p.  125 
son  V.  Gray,  8  Waits,  36 ;  Wright  v.  Bennett,  S 
451 ;  Rogers  v.  Arnold,  12  Wend.  30 ;  Russell  v. 
13  N.  T.  173 ;  Jones  v.  Brown,  26  L.  J.  Exch 


ABBOTTS    NEW   CASES.  337 


Hudson  t,  Bwad. 


imes  V.  Bartlett)  15  Pick.  75 ;  Davis  v.  Lotticb,  40 
1  7.  393 ;  King  v.  Pliilips,  1  Za;i^.  429).    Bat  plaint- 

I  though  defeated  on  the  question  of  ownership,  was 
lowed  to  recover  on  the  theory  that  he  had  a  lien.  It 
i  certain  that  no  lien  results  from  part  ownership 
Story  on  Partn.  6  ed.  647,  §  414,  a).  Nor  from  advances 
ude  by  one  part  owner  upon  the  joint  property  (Ludd 
I.  Billings,  15  Mass.  16).  Nor  had  plaintiff  any  lien  as 
ttableman  by  common  law  (Orinnell  v.  Cook,  3  Hill, 
Bl ;  Fox  V.  McGregor,  11  Barb.  42  ;  Bissell  v.  Pease, 

II  H&w.  Pr.  139  ;  Bass  v.  Pierce,  IG  Barb.  697).  Nor 
iy  the  New  York  statute,  since  the  statute  requires 
Knittea  notice  of  an  intention  to  detain  (3  R.  8.  6  ed. 
H7).  It  might  be  sufficient  to  argue  that  a  part  owner 
}t  a  chattel  can  have  no  lien  under  any  circumstances 
Atkins  V.  Stanton,  6  Bosw.  648.)  Any  act  or  declara- 
M  inconsistent  with  the  assertion  of  a  lien,  extin- 
{uishes  the  right  of  lien  ( WhiUaker  on  Lien,  75 ; 
3obam  v.  Kerswell,  35  Me.  126 ;  Bean  v.  Bolton, 
^PhU.  93 ;  Jones  v.  Tarleton,  9  M.  &  W.  673  ;  Bradley 
'•  Cole,  6  Hun,  660).  So  an  actual  purchase  of  the 
KOperty  (Folts  v.  Peter,  16  Ind.  244).  So  a  mere 
■o/oanded  claim  of  ownership  from  any  source  (Jacobs 

Latour,  6  Bing.  130  ;  Evans  v.  Warren,  122  Mass. 
S;  PiCquet  v.  McKay,  2  BlacJ(f.  [Ind.']  466  ;  Win- 
nd  V.  Banning,  39  Cal.  543 ;  Gillespie  v.  Goddard, 
I'iUsh.  310 ;  2  Bing.  23 ;  11  Mete.  226),  It  is  no 
LSwer  to  the  above  cases,  that  the  plaintiff  here  did 
>t,  in  fact,  acquire  the  legal  ownership.  Neither  was 
e  legal  ownership  acquired  in  (Jacobs  v.  Latour, 
Bing.  130;  Picquet  v.  McKay,  2  BlacJcf.  [Ind.']  465  ; 
^ans  t).  Warren,  122  Mass.  303 ;  Wingard  v.  Banning, 
>  (hi.  543,  supra;  15  Wend.  474;  4  Denio,  231). 
or  that  plaintiff  canceled  his  lien  claim  merely  to 
ake  the  alleged  purchase.  Such  was  the  case  in 
^cobs  t.  Latour,  5  Bing.  130 ;  Wingard  v.  Banning, 
^  GqI.  643.    If  a  lienor  claims  title,  he  must  prove  that 
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or  lose  his   lien    (Bean    v.  Bolton,  3   Phil.  93,  M; 
Wingard  v.  Banning,  39  Cat.  549,  550).     A  right  of 
lien,  once  waived,  is  gone  forever  (Picquet  v.  McKaji 
2  Blac/tf.  [I/id,]  467).    The  objection  as  to  ownership 
cannot  be  nrged  for  the  first  time  on  appeal  (Palmers. 
Lorillard,    16  Johns.   348 ;    Brookman  zj.   Hamill,  4J 
N.  Y,  636  ;  Osgood  ??.  Toole,  60  Id,  479  ;  Levin  t.  Em- 
sell,  42  Id,  255 ;  Reeder  t?.  Sayre,  70  Id.  190 ;  Adams 
V,  Insurance  Co.,  Id.  169).   A  comphiint  in  replevin  bj 
a  special  proj^erty  man  or  lienor  must  set  forth  all  the  \ 
particulars  of  the  alleged  lien  {Morris  on  Replevin^  ei 
of  1878,  p.  148  ;  Curtis  v.  Jones,  3  Denio,  590 ;  Gilles- 
pie ^J.  Goddard,  1  P/i^^ft.  310,  311;   Dei)ew  t?.  Leal,  ^ 
Ahb.  Pr.  135  ;    Scofield  v.  Whitelegge,  49  iT.  7.  2M; 
Hart  V.  Fitz  Gerald,  2  Mass.  511).     A  party  cannot  so 
frame  his  pleading  as  that,  if  he  fails  in  his  attempt  to   ] 
sustain  it,  he  can  fall  back  and  get  inconsistent  reliefi    { 
where  he  does  not  even  frame  his  pleading  for  it  (Git    '. 
lespie  V.  Goddard,  1  PiUsh.  311).     No  findings  shot 
of  plaintiff's  absolute  title  can  sustain  recovery  (Bop- 
ton  V.  Page,  13  Wend.  441 ;  Chambers  t.  Hunt,  18 if./. 
Law^  345  ;  Bemas  v.  Beekman,  3   Wend.  667).    Tlio 
defect  of  the  complaint  in  not  alleging  a  lien  is  not 
cured  by  the  verdict  (Bain  v.  Clark,  10  Johns.  436). 
The  objection  to  the  question  of  lien  being  in  the  case, 
having  been  once  taken  by  defendants,  it  could  not  be 
waived  or  lost  by  any  subsequent  proceedings  (Haydeft 
7).  Palmer,  2  Hill,  205 ;  Worrell  v.  Pamslee,  1 N,  I 
519  ;   Duff  V.  Lyon,  1  B.  D.  Smith,  536  ;  Simpson  ft 
Waters,  3  Hill,  619).     As  lienor,  the  plaintiff  should 
have  been  limited  to  the  amount  of  his  lien  (Schley  ft 
Lyon,  6  Ga.  530 ;   Ullman  v.  Barnard,.  7  Qrayy  S<; 
Wingard  v.  Banning,  39  Cal.  549  ;  Dilworth  v.  McKel- 
vey,  30  Mo.  149  ;  Seaman  v.  Luce,  23  Barb.  254 ;  Bns- 
sell  V.  Butterfield,  21  Wend.  302 ;  Pitzhugh  v.  Winan, 
9  N.  Y.  565).     In  replevin,   a  plaintiff  only  reooveff 
upon  the  strength  of  a  superior  title  (Wilson  ».  Beed, 
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r.  178;  Batler  i?..  Eeynolds,  3  T.  &  C.  244). 
n  on  ground  of  ownership  must  be  brought  by 
mrt  owners  as  plaintiffs  (Chambers  v.  Hunt,  18 
aw,  343).  It  can  never  be  used  to  effect  the 
1  of  chattels  among  joint  owners  (Konigsbury  v. 
,1  K  D.  Sbnithy  217 ;  Russell  v.  Allen,  13  N. 
Collier  v.  Yearwood,  6  /.  Baxter  [Tenn,]  581 ; 
V.  Spring,  5  Hunt,  107 ;  2  Mass.  512).  The 
on  of  one  tenant  in  common  is  the  possession 
Azel  V.  Betz,  2  E.  D.  Smith,  196, 191 ;  King  v. 
,  1  Lans.  428,  429,  citing  Oreenl  Or.  872; 
Cofn.  370).  Entries  made  by  plaintiff  were  not 
3  for  him  of  payment  by  him  (Merrill  v.  Rail- 
.,  16  WeJid.  586).  Judgment  absolute  may  be 
)r  appellant  (Halsey  v.  Flint,  15  Abb.  Pr.  372). 
mts'  taking  was  justified  {Story  on  Partn.  6  ed. 
14 ;  King  v.  Phillips,  1  Lans.  428,  429 ;  Lit- 
\  323 ;  Jones  «.  Brown,  25  L.  J.  Exch.  345 ; 
p.  Green,  32  Mich.  310;  Barnes  v,  Bartlett, 
1-.  71).  When  the  taking  is  admitted,  the 
,  or  time,  or  manner,  of  the  taking  is  irrelevant, 
as  there  was  no  breach  of  the  peace,  which  is 
med  here  (Harrison  «.  Mcintosh,  1  Johns.  380). 
lu&t  be  confined  to  the  issue  (1  Greenl.  on  Eo. 
The  exception  to  the  judge's  charging  the  jury, 
trdict  rendered  in  accordance  with  his  previous 
was  valid  {Code  Civ.  Pro.  §  1187 ;  Brush  v. 
)  Bosw.  587 ;  United  States  Trust  Co.  v.  Harris, 

0- 

8tu8  New,  for  plaintiff,  respondent. — It  was 
to  assess  the  value  of  the  property  at  the 
of  plaintiff's  interest  therein,  which  was  $500, 
f  the  value  of  the  horse,  and  $397.36,  the 
;  of  his  claim  against  defendant  Swan  (Allen  n. 
,  71  iVT.  r.  77  ;  Fitshugh  zj.  Winan,  9  Id.  559  ; 
(m  Dam.  586, 585,  note  4 ;  Field  oil  Bainages, 
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Neilson,   Ch.   J. — In    bringing    the    action    thf 
X^laintiiT  claimed  that  he  was  entitled  to  the  possel' 
sion  of  the  horse,  and  had  been  wrongfully  deprivad . 
of  that  possession  by  the  defendants.     The  prindpil 
contention  on  the  trial  was  as  to  that  right  of  pos9» 
sion.     If  it  existed,   there  was  nQ  doubt  as  to  thi 
wrongful  act  charged 

The  plaintiff  was  the  owner  of  one-half  of  tbt 
horse  ;  and  conceding  that  Swan  had  been  the  owoer 
of  the  other  half,  he  sought  to  show  that  he  had  pn" 
chased  Swan's  shai*e  through  his  agent.  The  mtbst 
ity  of  the  agent  was  denied,  and  the  jury  found  lor 
the  defendant  on  that  question. 

In  support  of  his  alleged  right  of  possession,  tki 
plaintiff  set  up  title  to  the  proi)erty.  If  the  case  W 
been  contested,  with  strict  attention  to  the  words  of 
the  complaint,  using  those  words  in  their  limited  sena^ 
the  right  of  possession  depending  on  his  having  the 
entire  title  to  the  property,  the  plaintiff  would  to« 
failed  in  his  action.  But  the  case  was  not  so  tried.  B 
appeared  that,  before  the  plaintiff  had  become  part 
owner,  he  was  keeping  the  horse  under  an  arrange- 
ment by  which,  as  he  testified,  he  was  to  holdtto 
possession  of  it  until  the  bill  was  {>aid.  Partoftba 
charges  was  payable  by  Swan.  There  was  .proof,  ten4* 
ing  to  show  that  Swan  had  recognized  the  claim,  * 
the  bill  having  been  rendered.  The  bill  was  producedi 
and  the  defendants'  counsel  put  it  in  evidence* 
Another  exhibit  is  a  letter  from  the  defendant  SwaA 
to  this  plaintiff,  calling  for  a  memorandum  of  tt« 
expense,  as  he  was  anxious  to  have  it  settled.  Th*^ 
bill  was  before  the  court  in  a  double  aspect.  T^® 
plaintiff  sought  to  show,  that  it  had  been  applied  ^ 
part  payment  on  the  purchase  made  through  Swa^  * 
agent.  But  that  attempted  purchase,  and  application 
of  the  claim,  having  failed  by  reason  of  the  agent  * 
want  of  authority,  the  account  remained  as  if  no  sue* 


ABBOTTS    NEW   CASES.  331 

Hudson  V.  Swan. 

i  been  attempted.  The  plaintiff's  claim  had  not 
Lus  satisfied.  On  the  trial  even  the  items  were 
ed.  Late  in  the  case,  by  the  indulgence  of  the 
the  proofs  were  opened  to  allow  Mr.  Swan  to 
Lict  the  testimony  of  the  plaintiff  as  to  his 
of  the  agreement.  Finally,  at  about  the  close 
charge  to  the  jury,  the  defendants'  counsel, 
dng  the  court,  said,  "  But  I  ask  your  Honor 
ait  to  the  jury  the  amount  of  the  bill  for  which 
ties  have  a  lien,''  and  the  required  instruction 
en.  The  jury  were  thus  enabled  the  better  to 
end  the  work  assigned  to  them. 
a  it  was  that  the  case  went  to  the  jury:  First. 
he  attempted  purchase  of  Swan's  share  of  the 
Secondly.  In  respect  to  the  items  and  amount 
3ill,  and  the  agreement  and  right  to  hold  the 
intil  payment  should  be  made.  On  all  those 
>ns  the  testimony  was  conflicting,  and  the  jury 
as  api)ears  by  the  verdict,  that,  at  the  time  the 
ras  taken,  the  plaintiff,  by  virtue  of  the  agree- 
lad  the  right  of  possession, 
re  can  be  no  doubt  of  the  equitable  character  of 
reement,  or  as  to  the  right  to  continue  acting 
t  after  the  plaintiff  became  part  owner  of  the 
;y,  or  as  to  the  validity  of  such  an  agreement,  if 
t)etween  the  joint  owners.  It  would  be  strange, 
if  one  of  the  parties  could,  by  such  a  stipula- 
eguile  the  other  into  an  expensive  course  of 
in  keeping  and  managing  the  property,  and  yet 
le  common  law  right  of  possession,  as  if  no  stip- 
had  been  made.  In  the  absence  of  such  an 
^rnent,  one  of  those  owners,  having  the  same 
f  possession  as  the  other,  could  not,  by  an  action 
levin  or  of  claim  and  delivery,  take  from  tlie 
ihe  property  thus  owned  in  common,  or  set  up 
force  an  implied  lien.  In  the  argument  before 
m  were  cited  as  to  the  rules  of  the  common  law, 
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and  the  practice  i)eculiar  to  actions  of  replevin.    Bat 
the  distinction  between  those  cases  and  this  case  lies  in 
the  fact  that  the  rights  of  the  parties  before  as  de- 
pended ux>on,  and  were  modified  by  the  existing  agree- 
ment. 

I  have  referred  to  the  fact  that  the  plaintiff's  ^giK 
to  hold  possession,  so  far  as  it  was  disclosed  ia  tki 
complaint,  was  as  owner.     Also,  to  the  fact  that  the 
case  was  not  tried  on  the  theory  that  such  right  cb- 
I^ended  on  his  title  as  sole  owner.     The  parties  chose  to 
occupy  a  much  larger  field.     It  may  have  been  thoogiifi 
desirable  that  all   the  matters  in  difference  betweei 
them  should  be  determined  and  put  beyond  contendoi 
In  that  view  they  had  the  right  to  take  the  words  of 
the  complaint  in  a  more  libeml  sense  than  thecooit 
would  have  given  them  had  the  question  been  raisd. 
The  defendants  may  have  thought  that  the  jury  would 
not  find  the  agreement  in  the  terms  stated  by  plaintiiL 
The  experiment  was  tried,  and  I  am  of  opinion  that4« 
defendants  must  accept  the  adverse  result,  as  they 
might  have  taken  the  benefits  if  the  finding  had  beei 
in  their  favor.     Only  on  the  theory  of  such  an  electte 
can  we  account  for  the  fact  that  while  many  objeclioM 
were  made  and  exceptions  taken,  there  was  no  specifc 
request  that  the  court  should  hold  or  instruct  the  jWJ 
that  the  plaintiff  could  not  recover  unless  he  owned  tto 
entire  property. 

The  books  are  full  of  cases,  where,  without  holtoig 
to  the  terms  or  limitations  of  the  pleadings,  trials  wew 
had  after  the  like  liberal  fashion.      In  Williams  ii. 
People  s  Fire  Ins.  Co.  (57  iV^.  T.  274),  Jield,  that  whew, 
upon  a  trial,  evidence  is  given  presenting  a  defense  not 
set  up  in  the  answer,  and  the  question  is  litigated 
without  objection,  the  defendant  is  entitled  to  the  ben- 
efit, the  same  as  if  it  had  been  regularly  pleaded.    In 
Stilwell  V,  Carpenter  (62  iV.  7.  639),*   held,   that  the 

*  S.  C,  fully  reported  in  2  Ahb.  New  Cat,  238. 


ABBOTT'S    NEW   CASES.  833 

Hadson  v.  Swan. 

sstion  as  to  the  plaintiff's  right  to  join  claims  of  her 
d  and  claims  held  in  her  representative  capacity. 
\  having  been  raised  on  tlie  trial,  could  not  be  i-aised 
appeal.  In  Updike  v.  Abil  (60  Barb,  15),  held^  that 
5  objection  that  a  recovery  was  had  on  grounds  not 
i^ed  in  the  complaint,  comes  too  late  after  judg- 
snt  The  like  principle  was  applied  in  2  Ililt.  514 ; 
Ahb.  Pr.  435 ;  in  52  N.  Y.  404 ;  55  Id,  72  ;  Id,  98. 
L  Tyng  V.  Commercial  Warehouse  Co.,  53  N.  Y.  313, 
idge  JouNsoN  says :  ^'Indeed,  it  is  difficult  to  con- 
ive  of  a  case  in  which,  after  a  trial  and  decision  of  the 
•ntroversy,  as  appearing  on  the  proofs,  where  no  ques- 
Dn  has  been  made  during  the  trial  in  respect  to  their 
levancy  under  the  pleadings,  it  would  be  the  duty  of 
le  court,  or  within  its  rightful  authority,  to  deprive 
le  party  of  his  recovery  on  the  ground  of  incomplete- 
B8B,  or  imperfection  of  the  pleadings." 
It  is  proper  to  observe  that  in  many  cases  that  rule 
M  been  freely  applied,  as  the  pleading  might  have 
m  amended  had  the  question  been  raised  at  the  trial, 
n  amendment  in  this  case  would  not  have  changed 
16  cause  of  action.  At  most,  there  would  have  been 
farther  specification  of  the  grounds  on  which  the 
iking  was  deemed  wrongful.  The  action  would  still 
ive  been  the  same — the  gravamen  the  same.  I  have 
>  doubt  that,  if  there  had  been  occasion,  the  court 
old  have  ordered  the  amendment ;  and  that  now  the 
tnplaint  may  be  amended  to  conform  to  the  proofs. 
The  judgment  and  order  appealed  from  should  be 
nned  with  costs. 

McCuE,  J.,  dissented. 
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NEW  YORK  GUARANTY  AND  INDEMNITY  Oa 

V.  QLBASON. 

iT.  Y.  Court  qf  Appeals  /  November,  1879. 

Action  for  Money  Had  and  Receivrd. — ^Evidbncb. — ^Fraud.— tat 

OERT. — ^Principal  and  Agent. — Conspiract. — ^TESTUiavT 

OP  Accomplice. — Res  GEaT^e. — Trial. — WmiBSS. 

■ — Grand   Jury. 

To  maintain  an  action  on  contract  for  money  had  aiid  reodved, 
plaintiff  must  establish  that  defendant  has  received  hismoneji^er 
money  tu  wliich  he  is  entitled. 

It  is  not  sufficient  to  show  that  he  has,  by  fraud  or  wrong,  eaoied  thi 
pluiutiff  to  pay  money  to  others,  or  to  sustain  loss  or  damage. t 

But  plaintiff  need  not  establish  that  each  of  several  joint  wiong-doat 
personally  received  a  share  of  the  money  obtained  by  meant  of 
forged  bonds. 

If  the  money  was  received  by  a  common  agent,  those  for  whose  beoeit 
it  was  thus  i-eceived  are  jointly  liable  for  the  whole  sum,  although 
the  agent  fails  to  pay  over,  and  absconds  with  the  whole  of  Ifat 
money. 

It  is  competent  for  the  plaintiff  to  prove  complicity  on  the  part  of  iD 
the  defendants,  in  a  forgery,  for  the  purpose  of  showing  thdr 
interest  in  the  money  obtained  by  means  of  forged  bonds. 

Where  there  was  evidence  connecting  a  person  with  a  foigeiy,  but 
none  of  any  agreement  or  understanding  between  the  forgen  thtt 
he  was  to  siiare  in  the  proceeds  of  the  forgery,  or  that  he  was  pei^ 
sonally  to  liavc  any  benefit  therefrom,  or  that  the  agent  of  the 
forger:^  in  obtaining  the  money  was  employed  or  acted  for  K»w»,  or 
that  he  actually  received  any  part  of  the  money, — Ifeld^  that  he  coold 
not,  in  an  action  for  money  had  and  received,  be  xnade  liable  for 
the  money  so  obtiiined. 

Even  if  it  hud  been  shown  that  with  the  money  obtained  by  tha  Mgm\ 
otiier  persons  purchased  bonds  and  delivered  them  to  him  for  nfe- 
keeping,  as  his  own,  he  could  not  be  held  liable. 


*  Or  its- equivalent.  Price  v.  Oriental  Bank,  38  X.  Jl  JIT.  5.  41;  S. 
C,  20  Weeklfj  R.  543;  Ainslic  v.  Wilson,  7  Obto.  663;  Gamsey  n 
Allen,  27  Me,  306.  Compare  Stroud  o.  Pierce,  6  AUen^  418;  IWd  n 
Symes,  2  ItdbL  35. 

t  See  Butler  v,  Livermore,  62  Barb,  570. 
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to  bold  one  liable,  in  such  a  case,  it  is  necessary  to  show  that  he  was 
one  of  the  principals  for  whom  the  agent  acted.  ' 

The  commission  of  a  crime  may  be  proved  by  the  uncorroborated  evi- 
dence of  an  accomplice. 

The  jury  arc  to  determine  liow  much  weight  shall  be  given  to  the  evi- 
dence of  an  accomplice,  or  of  the  wife  of  nn  accomplice,  who  is 
called  to  testify  to  corroboratory  facts. 

When  two  accomplices  are  called  as  witnesses,  whether  more  weight 
should  be  given  to  the  evidence  of  two  than  of  one,  and  whether 
they  corroborate  each  other,  and  to  what  extent,  are  mutters  for  the 
jury. 

In  a  civil  action,  the  plaintiff  is  not  bound  to  establish  any  fact  so 
clearly  that  it  shall  be  free  from  doubt,  but  all  that  is  required  of 
liini  ia  that  he  shall  satisfy  the  jury  by  a  preponderance  of  evidence.* 

"Wlierc  the  main  issue  in  an  action  for  money  hod  and  received,  was 
-whether  a  certain  person  who  obt^iincd  money  on  forged  bonds,  was 
the  agent  of  the  defendants,  — Ildd,  that  it  was  competent  for  the 
plaintiff  to  prove  the  relations  which  existed  between  the  alleged 
agent  and  the  defendants;  that  they  had  entered  into  a  conspiracy 
to  forge  the  bonds  and  put  them  upon  the  market ;  that  tliey  were 
jointly  concerned  in  the  forgery;  and  any  other  facts  tending  to 
show  a  scheme  to  get  money  from  the  plaintiff  by  means  of  the 
forged  bonds. 

After  establishing  the  conspiracy,  the  plaintiff  can  prove  the  acts,  ad- 
miasions  and  declarations  of  any  one  of  the  conspirators,  done  and 
made  during  the  pendency  of  the  criminal  enterprise,  in  pursuance 
and  furtherance  thereof,  and  in  reference  tliercto.f 


^  See  note  at  the  end  of  the  case. 

t  For  other  illustrations  of  this  rule  and  its  limits,  see  the  follow- 
ixicv  cases  and  others  which  they  cite. 

Where  there  is  abundant  evidence  to  justify  the  conclusion  that 
tlie  parties  were  all  acting  with  a  common  purpose  and  a  common 
desi^^y  although  there  may  have  been  no  previous  combination  or  con- 
federacy to  commit  this  particular  offense,  the  acts  and  declarations 
of  each,  from  the  commencement  to  tlie  consummation  of  the  offense, 
arc  evidence  against  the  others,  especially  if  the  declarations  are  not 
mven  in  evidence  to  prove  the  guilt  of  the  parties  on  trial,  and  as  tlie 
declarations  of  one  conspirator  against  another,  but  as  a  part  of  t)iu 
r^s  gestt^»  Kclley  v.  People,  55  JV.  Y".'  505;  affi'g  Armsby  v.  People, 
2  JV:   F.  Sup'm,  Ct,  (r.  <fe  C.)  157. 

Where  declarations  of  a  conspirator  are  merely  a  narrative  of  a 
past  occurrence  they  cannot  be  received  as  evidence  of  such  occurrence 
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Such  evidence  is  received  as  a  part  of  the  res  gestae  and  therefore  the 
act  of  all. 

Where,  upon  the  whole  evidence,  the  jury  could  have  found  for  fibe 
defendants,  and  their  verdict  could  not  have  been  disturbed  m 
against  the  evidence  or  weight  thereof,  it  is  impossible  to  saj  tint 
improper  evidence,  damaging  in  its  character,  may  be  disregarded 
as  harmless.* 

Declarations  of  an  accomplice,  to  a  past  transaction,  having  nolbia; 
to  do  with  any  rc$  gcntp^  accompanying  no  act  in  f urtheraace  of  i 
criminal  cnterpriic,  and  having  nothing  to  do  with  the  formatioBOf 
a  conspiracy,  or  with  carrying  it  forward,  should  not  be  allowed  for 
the  purpose  of  showmg  a  conspiracy. 

Kvidcnce  should  not  be  admitted  in  an  action  for  money  bad  end  n* 
ccivcd  by  means  of  forged  bonds,  to  show  that  the  defeadanthv 
been  engaged  in  other  crimes,  or  that  he  had  harbored  or  associiiii 
with  other  criminals. 

Evidence  given  by  a  defendant,  in  a  trial  in  another  action,  may  be  ml 
so  far  as  pertinent  to  the  issue,  and  will  bo  competent  eridtott 
against  him  of  the  facts  stated,  but  for  no  other  purpose. 

An  adverse  witness  may  be  asked,  on  cross-examination,  whether  bi 

against  a  co-conspirator.  They  must  be  concomitant  with  the  pritf* 
pal  act  and  connected  with  it,  so  as  to  constitute  a  part  of  them^ 
Patton  V.  State  of  Ohio,  0  Ohio,  467. 

Evidence  of  a  narration  by  one  conspirator  of  what  had  been  doM 
in  accomplishing  the  purpose  of  the  conspiracy,  is  not  competfl^ 
against  another  conspirator.  Declarations,  to  be  thus  admisdU^ 
must  have  been  made  in  furtherance  of  the  common  object,  or  is  pv' 
of  the  res  geatts.    People  v,  Davis,  56  N.  F.  95. 

In  an  action  on  the  case  for  conspiracy,  proof  of  a  division  of  tte 
))rofits  of  the  fraudulent  transaction  is  sufficient  evidence  of  comlxtt^ 
tiou  in  the  first  instance,  to  render  admissible  the  dechiratioca  of  o* 
conspirator  agiiinst  the  rest.  Kimmel  v.  Geeting,  2  Grant  (Pi)  Ca 
125. 

The  acts  or  declarations  of  a  supposed  agent  or  joint  conepinMi 
of  a  party,  cannot  be  received  in  evidence  against  such  party,  without 
evidence  to  prove  the  relation  existing  between  them.  Lee  r.  Bcir 
nctt,  Jlotc,  App.  Cas.  187;  People  t.  Parish,  4  Den.  153. 

But  it  is  in  the  discretion  of  the  court  to  receive  the  dcclantioft 
first,  and  the  evidence  of  connection  afterward.     Place  o.  lluiiater,  6S 
K  r.  89;  State  v.  Ross,  29  ^fo,  32,  50.     But  it  is  to  be  cantioaikj 
done.     Burke  v.  Miller,  7  Cush,  547. 

*  See  p.  358  of  this  vol. 
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testify  differently  before  a  grand  jury,  from  the  evidence 
him  upon  the  pending  trial. 
id  juror  may  be  called  for  that  purpose. 
trial  be  long  or  short,  or  the  exceptions  few  or  many,  every 
I  the  right  to  demand  that  he  shall  not  be  prejudiced  by 
r  evidence. 

al  by  defendants  from  a  judgment  of  the 
erm  of  the  superior  court  of  the  city  of  New 
fflrming  a  judgment  in  favor  of  plaintiffs, 
ipon  a  verdict. 

action  was  brought  by  the  New  York  Indem- 
ipany  against  Andrew  L.  Koberts,  Lydia  J. 

Valentine  Gieason,  Amelia  Gieason,  Horace 
and  others,  to  recover  $75,000  for  moneys  had 
ived  by  defendants. 

plaintiff's  complaint  charged  that  on  June  5, 
ind  August  9,  1873,  the  defendants  were  pos- 
f  certain  documents,  purporting  to  be  one  hun- 
l  four  first  mortgage  bonds  of  the  Buffalo,  New 
nd  Erie  Railroad  Co.,  of  the  value  of  $1,000 
d  that,  on  the  days  mentioned,  the  defendants 
.  from  the  plaintiff  $75,0(X>,  and  gave  the  bonds 
ity  ;  that  the  bonds  were  forged ;  were  worth- 
d  that  the  defendants  received,  to  and  for  the 
le  plaintiff,  the  said  sum  of  $75,000,  and  the 

claimed  judgment  for  that  amount.*  The 
amounted  to  general  denials. 

following  is  the  complaint  in  full: 
tijSs  comi)lain)  and  show  to  the  court,  tbat  the  plaintiffs  are, 
^  the  times  hereinafter  stated  were,  an  incorporation  duly 
^  and  doing  business  in  the  city  of  New  York,  under  a 

of  the  legislature  of  the  State  of  New  York,  passed  April 
nd  acts  amendatory  thereof. 

on  or  about  the  fifth  day  of  June,  1873,  the  seventh  day  of 
,  and  the  ninth  day  of  August,  1873,  the  said  defendants 
ssed  of  certain  documents  purporting  to  bo  one  hundred 
first  mortgage  bonds  of  the  Buffalo,  New  York  &  Erio 
pany,  a  corporation  duly  created  and  existing  under  the 

Vol.  m.— 22 
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The  facts,  as  disclosed  on  the  trial,  are  briefly  as &t; 
lows  :  In  1872  and  1873,  Valentine  Gieason  and  ADdrofj 
L.  Roberts  forged  railroad  bonds  to  a  large  amoiu^; 


laws  of  the  State  of  New  York,  and  purporting  to  have  been  d^ 
issued  by,  and  to  be  the  valid  bonds  of,  the  said  company,  and  p#.< 
portinjj;  to  have  been  duly  Rijjned  by  the  President  and  Trcnsanrtf^ 
suid  company,  and  purporting  to  be  impressed  with  the  co; 
seal  thereof,  and  each  of  said  so-called  bonds  so  purporting  to  be  if' 
tlic   p:iymcnt,  and  of  the  value  of  one  thousand  dollars;  that  oner 
about  the  said  fifth  day  of  June,  1873,  and  the  seventh  day  of  Jal^ 
ISTo,  and  the  ninth  day  of  August,  1873,  at  the  city  of  NcwToi^ 
the  said  defendants  obtained  and  received  of  and  from  the  plaindll. 
the  sum  of  seventy-five  thousand  dollars,  and   dcix>sited  with  tli 
plaintiffs,  as  security  for  the  said  sum  of  seventy-five  thousand doDiii^ 
the  said  alleged  and  pretended  bonds  of  the  Buffalo,  NewYoik,^ 
Erie  Railroad  Company. 

*'  That  said  sum  of  seventy-five  thousand  dollars  was  by  defendnlf 
obtained  of  and  from  the  plaintiffs  at  the  time,  and  in  the  amounti* 
follows,  viz. :  the  sum  of  thirty  thousand  dollars  on  the  fifth  dijrf  \ 
Juno,  1873,  tlie  sum  of  thirty  thousand  dollars  on  the  seventh  dayof  • 
July,  187.1,  and  the  sum  of  fifteen  thousand  dollars  ou  the  ninth dij  < 
August,  1873,  and  the  s^iid  one  hundred  and  four  alleged  and  pn-  ^ 
tended  bonds  of  the  said  Buffalo,  New  York  &  Eric  KailroidCo* 
panywere  deposited  with  the  plaintiffs  by  the  defendants,  atthetiaa  [ 
and  in  the  manner  as  follows,  viz. :  June  fifth,  1873,  forty-one  thettrf; 
July  seventh,  1873,  forty-three  tliereof  ;  and  August  ninth,  18H  ; 
twenty  thereof;  that  afterward,  and  during  the  month  of  Septembft 
1873.  and  not  before,  the  plaintiffs  learned,  and  now  allege  thotfiA 
to  be  that  tlio  said  documents,  purporting  to  be  bonds  of  the  rf 
company,  and  each  and  every  of  them,  were  and  was  false,  fictili*^ 
forged,  and  counterfeit,  and  were  not,  nor  was  either  of  them,  gw» 
or  valid  bonds  of  the  aaid  company;  tliat  said  so-called  and  pretendM 
bonds  an;  now  in  the  possession  of  the  ])laintiffs,  and  are  of  nonl* 
whatever,  and  the  same  arc  ready  to  be  delivered  up  to  the  deffJ*  , 
ants,  and  would  have  been  tendered  to  them  but  for  the  fact,  th*  . 
since  the  plaintiffs  discovered  the  true  character  of  the  same,  then!" 
defendants  cannot  bo  found.  AVhereforc,  the  plaintiffs  all«g«'* 
claim  the  said  defendants  have  had  and  received,  to,  and  for  the  vt 
of  the  plaintiffs,  the  sum  of  seventy-five  thousand  dollars,  at  the  ti»* 
and  in  the  amount  as  above  stated,  and  that  they,  the  said  defffldiatii 
on  the  said  days,  became  indebted  because  of  the  prcmiseii,  in  the  f^i 
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eed  with  Charles  Rolston,  who  was  also  known 
:er  Stewart  and  Walter  Sheridan,  that  he  should 
many  of  them  as  he  could  on  the  market,  and 
r  this  service  he  should  have  one-third  of  tlie 
Is,  and  that  he  should  account  to  Gleason  for 
rd,  and  to  Roberts  for  the  remaining  third.  In 
omer  of  1873,  Rolston  borrowed  from  the  plaint- 
300,  against  a  pledge  of  eighty- four  of  the  forged 
which  purported  to  be  of  the  value  of  81,000 
About  the  same  time,  one  Charles  J.  William- 
■rowed  from  the  plaintiff  $15,000,  upon  a  pledge 
ity  bonds  of  the  same  class.  Thereupon  Rolston 
illiamson  disappeared. 

lia  J.  Roberts,  who  was  at  that  time  the  widow 
^ceased  brother  of  Andrew,  Amelia  A.  Gleason, 
fe  of  Valentine,  and  Horace  S.  Corp,  a  brother  of 
leason,  and  one  P.  S.  Pettis,  aided  in- the  prepa- 
of  the  bonds. 

er  the  forgery  was  discovered,  Rolston' s  bank- 
ras  found  in  Gleason' s  box,  in  the  vaults  of  a 
sposit  company,  and  in  the  box  of  Corp  were 
quite  a  large  amount  of  securities,  marked  in 
ne  of  Mrs.  Gleason. 

Irew  L.  Roberts,  and  Lydia  J.,  who  had  mean- 
ecome  his  wife,  appeared  to  have  their  money 
ts  and  property  in  common, 
ason,   when  inquiry  was  made  of   him  about 
n,  denied  all  acquaintance  with  him. 
\  plaintiff  sued  all  the  parties  supposed  to  have 

ty-five  thousand  doUors,  viz. :  Juno  fiftli,  1873,  in  tlic  sum  of 
July  seventh,  1873,  in  the  sum  of  $30,000,  and  August  ninth, 
the  sum  of  $15,000,  and  that  the  same  rcmuiii  wholly  unpaid. 
lerefore,  plnintiffs  demand  judgment  against  the  said  dcfcnd- 
the  sum  of  seventy-five  thousand  dollars,  with  interest  upon 
from  June  fifth,  1873,  and  with  interest  upon  $30,000  from 
vntb,  1873,  and  with  interest  upon  $15,000  from  August 
)79,  besides  costs  of  this  action." 
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been  connected  with  the  fraud.  Williamson  and 
ton  could  not  be  found  or  served  with  process.  Ai 
L.  Roberts,  Lydia  J.  Roberts,  Valentine  Gleason, 
lia  A.  Gleason,  and  Horace  S.  Corp,  answered  the 
plaint. 

On  the  trial,  the  plaintiff  used  the  testimony- 
F.  S.  Pettis,  taken  under  commission  while  he 
imprisoned   in    Massachusetts    under  a  sentence 
forgery.     This  testimony  was  the  only  direct  enit 
that  showed  Rolston  passed  the  bonds  upon  the  pi 
iff,  as  an  agent  or  partner  of  the  defendants,  and 
pursuance  of  a  specific  agi^ement  with  them. 

Neither  Andrew  L.  Roberts,  Valentine  Gleason, 
Horace  S.  Corp  testified  for  the  defense ;  nor  dA 
appear   that  any  effort  was  made  to  procure  HiA] 
attendance  as  witnesses. 

The  jury  gave  a  verdict  for  the  amount  of  4»j 
plaintiff^  s  loans,  against  all  the  defendants  wb 
answered  in  the  cause. 

The  superior  courts  at  general  term,  affirmed  tb 
judgment  entered  on  the  verdict,  and  thereupon  tb 
defendants  appealed  to  the  court  of  appeals. 

Ira  Shafery  for  defendants,  appellants.— The  W 
does  not  permit  the  making  one  chai^  and  tb 
proof  of  another  {Code  of  Pro.  §  171 ;  Beaid  * 
Yates,  2  Ilfm,  466 ;  Walter  v.  Bennett,  16  N,  Y.  &i 
Arnold  v.  Angell,  62  Id.  508 ;  Hollister  e.  EnglehA 
11  Hu7i,  446;  Lienan  v.  Lincoln,  2  JDz^er,  670,  (W 
Fraud  and  crime,  when  made  the  foundation  of  An 
liability,  consist  in  intention,  and  that  intention  is*- 
fact  which  must  be  averred,  for  it  is  the  gist  ol  ib 
plea,  and  is  traversable  (5  Cranchy  351  ;  Fisher  t 
Robinson,  21  Barh.  82 ;  Bailey  v.  Ryder,  6  8dd.  SBi 
Robinson  v.  Stewart,  Id.  189  ;  Chautauqua  Co.  Btfk 
V.  White,  2  Id.  236,  257 ;  Brockway  t.  Bumap,  ^ 
Barb.  347,  348 ;   Thomas  v.  Austini  4  7d.  265 ;  BaiW 
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[organ,  51  Jd.  116).  An  amendment  of  the  com- 
int,  on  the  trial,  so  as  to  confine  the  pleadings  to 
proof,  wonld  not  have  been  permissible,  because  it 
aid  have  changed  the  cause  of  action  (Whitomb 
Hungerford,  42  Barb.  178;  Bush  v.  Tilley  49 
.  699  ;  Ford  tJ.  Ford,  53  Id.  525  ;  Phillips  v.  Melville, 
Hunj  211).  And  it  cannot  be  amended  for  the  same 
ison,  on  appeal  (Smith  v.  Mayor,  37  2V.  Y.  518). 
Iiatever  is  done  in  pursuance  of  the  conspiracy  by 
J  of  the  parties  concerned,  may  be  averred  to  be  the 
t  of  all;  and  after  averring  the  fraudulent  combina- 
m,  the  acts  of  each  defendant  may  be  stated  to  have 
en  done  individually  (Tappan  v.  Powers,  2  Hall,  277, 
8;  Jones  v.  Baker,  7  Caw.  445,  449  ;  1  Saiuid.  230, 
te  4 ;  Forsyth  t).  Edminston,  11  Hoio.  Pr.  408 ; 
Qssina  «.  Clark,  17  Abh.  Pr.  188;  McHenry  v. 
uard,  45  Barb.  657 ;  Setzar  v.  Wilson,  4  Ired.  Law 
1,  607  ;  People  v.  Brady,  56  N.  Y.  182, 188;  Root  v. 
wndes,  6  Hill,  518 ;  Campbell  v.  Butts,  3  N.  Y.  173 
18;  Davis  v.  Talcot,  2  Kern.  184).  The  cases 
Mch  apparently  conflict  with  this  rule  (13  Johns. 
4;  3/tf.  432;  3  Cai.  152;  16  Wend.  583)  relate  to 
dgments  of  justices'  courts,  where  pleadings  are 
It  little  regarded.  Plaintiff,  on  a  complaint  in 
sampsit,  should  not  have  been  pennitted  to  prove 
at  defendants  had  forged  other  bonds.  In  action  for 
md,  or  to  rescind  a  sale  brought  about  by  fraud, 
Dtemporaneons  frauds,  and  fraudulent  representations 
ly  be  shown,  for  the  purpose  of  showing  the  fraudu- 
it  intent  (Cary  v.  Hotailing,  1  IIlll,  311,  316  ;  3 
eenl.  Ev.  %%  111,  Ilia;  Hitchock's  case,  6  City 
HI  Hec.  43).  The  deposition  of  Pettis  could  not  be 
id  against  Mrs.  Gleason,  nor  against  Corp,  neither 
ing  a  party  when  it  was  taken,  and  neither  hav- 
f  the  opportunity  to  file  cross-interrogatories 
Oreetd.  JSv.  §  554).  And  the  error  could  not  be 
ed  by  telling  the  jury  nearly  a  month  after  it  was 
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given,  to  disregard  it  (Erbea  v.  Lorillard,  19  N. 
2!>9).  Tile  iittempt  of  tlie  supreme  court  in  Manderi 
V.  Guernsey  (SI  Barb.  99),  to  limit  the  operation  of  t 
rule,  has  nut  been  successfni.  The  declarations  of « 
nesses  stating  what  liad  been  dose  by  the  alle^redco 
spimtors,  or  wrong  doers,  should  not  have  been  admit 
ed  inevidence  (3  Greenl.  Eo.  §  94  ;  Luby  v.  Hii^sooi 
R.  Co.,  17  N.  r.  131 ;  Card  v.  New  Ym-lt  &  Hnria 
K.  R.  Ou.,  00  Barb.  39).  It  would  have  been admiffiiU 
if  utteivd  in  the  lieat  of  the  occurrence  (U'Littakeri 
Eighth  Avenue  R.  R.  Co.,  5  Itobl.  650) ;  but  notolte 
wise(l  Phil.  Ec.  9l)2  ;  Aiidereon  v.  Rome,  W.  40.1 
R.  Co.,  f»4  A'  Y.  334).  Where  heai-say  evidence  iM 
been  admitted  beaiing  in  the  least  degree  upon  ttl 
result,  the  judgment  must  be  reversed  (Womll  i 
Parmlee,  1  N.  7.  519).  It  is  settled  law  thatfortie 
piiri>ose  of  impeachment,  the  record  of  conviction mMl 
be  produced,  and  the  conviction  cannot  Jhj  sliownot 
the  cro.ss-exaniination  of  the  witness  (1  G}-eed.Et 
is  iT)!  ;  I^ewcomb  v.  (Jriswold,  2  If.  1'.  298 ;  tiffl » 
Moor,  fly  Barb.  619 ;  Peck  r.  Yorks.  47  Id.  131 
Ratlibun  r.  Ross,  46  Id.  127).  The  croas-examinati* 
(if  Roberts  in  another  case  should  not  have  bee 
allowed  (Peoples.  AVhite,  14  Wend.  Ill';  IPhilE' 
449  ;  BuUfr  N/'sl  Priiis  Oas.  296  ;  Peafce  Eo.  I  '^ 
Ohilli/  C.  L.  fi74,  745  ;  Phil.  Ev.  145).  A  witnessmiK 
state  facts,  and  not  conclusions,  except  upon  qnestiui' 
of  science  and  sltill  (Morehouse  t.  Mathew.s,  2  X  J 
514,  515  ;  1  PJiil.  Ec.  290).  Spence's  belief  as  tolVi 
liamson  and  Slatterly  not  evidence  (Dntler  c.  Ben«n. 
Barb.  520,  037).  The  wife  of  the  accomplice  gannol  l 
used  to  corroborate  her  husband  (Rex  o.  Neale,  i^- 
P.  1G8  ;  1  Phil.  Ed.  114,  Edwards'  ed).  The  jnry.  t^ 
judges  of  the  credibility  of  witnesses  (Roth  t.  ffe'' 
29  N.  Y.  471).  Such  serious  errors  were  committed 
the  trial  that  they  cannot  be  disregarded  (17  i^- 
131  ;   Anderson  ».  Rome,  Watertown,  &c.  R.  R-  *■ 
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JST.  r:  339).     To  make  the  other  defendants  liable  in 
is  action,  Rolston  and  Williamson  must  have  been 
ieir  agents  "in  fact  (Byxbie  o.  Wood,  24  N.  V.  008; 
Alen  t.    Brown,   44  Id.   228 ;    Commercial  Bank  of 
iochester  v.  City  of  Rochester,  41  Barb.  341  ;  Sloman 
9.  Schmidt,  8  Abb,  Pr.  5).    The  principle  of  Scolt  o. 
Shepherd,  3  Wils.  403,  Guille  c.  Swan,  19  John6\  381, 
ind  Vandenbnrgh  v.  Truax,  4  Den.  464,  is  not  applica- 
ble.   If  they  were  all  forgeries,  &c.,  it  does  not  follow 
from  the  proof  here  that  they  would  be  liable  (Ryan  v. 
Kevr  York  Central  R.  R.  Co.,  So  JV.  Y.  210).     In  all 
jdnt  wrongs  thei'e  must  be  proof  of  participation  in 
the  same  wrongful  act  (2  Hill,  on  Torts^  4/)7).     The 
boiden  rested  upon  the  plaintiff  to  establish  to  the 
aatisfaction  of  the  jurj%  that  Mrs.  Gleason  was  con- 
nected with  Rolston  and  Williamson  in  these  trans- 
actions, and  if  they  were  not  so  satistied,  she  could  not 
beheld  (6  N.   Y.  233  ;  7  Id.  266  ;  11  Id.  416).     Pre- 
Bimption  of  formal  exception  having  been  taken  and 
omitted  by  mistake  (Clarke  v.  Dutcher,  9   (Jow.  674, 
6T9).    The  court  cannot,  where  the  damages  are  entire, 
wverse'in  part  and  affirm  in  part  {Code  of  Pro.  %  330 ; 
CMc  ofQin.  Pro.  %  1317 ;  Story  ©.  New  York  &  Harlem 
R.  R.  Co.,  2  SeU.  85). 

him  11.  V.  Arnold  and  Thomas  II.  Hubbard^  for 
plaintiflE,  respondent. — Each  of  the  defendants  was 
liable  for  the  amount  obtained  upon  the  forged  securi- 
Ses  (3  Greenl.  Eg.  §§  89  to  97).  Every  act  and  decla- 
^tion  of  each  one  of  the  parties  conspiring  is  admis- 
sible (1  Greenl.  Eo.  §  3) ;  and  the  order  of  proof  was 
entirely  discretionary  with  the  judge  (National  Trust 
^-  tJ.  Roberts,  42  Super.  Ct.  [J.  AS]  100;  Miller  v. 
^ker,  66  N.  Y.  558 ;  Kelly  v.  People,  55  Id.  565). 
P®  testimony  of  Pettis  was  properly  admitted  (3  li.  S. 
1^.  p.  988,  §  33 ;  Id.  p.  985,  §§  9,  10  ;  Gen.  Slats,  of 
^^*.  (f  1860,  c.  131,  §  13  ;  Id.  1867  to  1872,  c.  393,  §  1 ; 
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Commonwealth  v,  Ilall,  4:  Allerij  307;  Cole  v.  CoKAV 
JIoio.  Pr,  GO  ;   1  GreoiL  423,  §  376  ;  Code  of  Civ,  Pro. 
§  832 ;  Sims  v,  Sims,  12  Iff/n,  233).      Motion  to  snp- 
press   the  deposition  sliould  have  been  made  before 
trial  {Code  of  Cio.  Pro.  g  910  [Bliss  ed.J  p.  051,  Dotei 
and  §  911  ;  Union  Bank  of  Sandusky  v,  Torry,  5  Zhwr, 
2G9  ;  Zellinger  v,  Caffe,  Id.  87 ;   Sheldon  v.  Wood,  i 
BosiD.  207  ;  affirmed,  24  N.  Y.  007).     Evidence  thatd^ 
fendant  had  practiced  similar  tricks  on  others  properto 
show  the  quo anlmo (Hitchcock's  Case,  C  City  IMlBes. 
43).     Overt  acts  not  alleged  in  the  indictment  mayb  I 
given  on  the  part  of  the  prosecution  (2  H.  S,  735,  §  17); 
contemponmeous    frauds    may   be    proved   (Scott  fc  ; 
Williams,  23  IToio.  Pi\  393  ;  Miller  v.  Barber,  66  J.  I 
nes  ;  Crary  v.  Hough taling,  1  Hill,  311  ;  Hall  ly.Xay- 
lor,  18  xY.   Y.  588;    People  v,  Hoi^on,   1  Dew.  fiJ?).   j 
Wliat  takes  place  before  the  grand  jury  cannot  be  dis-   j 
closed  (People  v.  Hurlbut,  4  Den.  133;   3  jB.  5.  titi    \ 
pr.  4,  art.  1,  §  31 ;  1  Colby  Crim.  Law,  242  ;  1  TFAort 
CV///i.  Law,  §  508  ;  4  Blacks.  Com.  126,  note  ;  Imlayfc 
Harris,  2  Ilahlead  N.  J.  L.  347 ;    Crocker  t.  Stale^ 
il/(^/(/6*   [r^/m.]  127;   State  v.  Tassett,  10  Coim.  45T). 
Defendants  could  have  moved  for  a  separate  trial  (Qxfei 
§  258).      Pettis'   evidence  was    not  necessarily  to  be 
stricken  out ;  the  party  should  have  asked  for  instroo- 
tions  to  the  jury  to  disregard  it  (Marks  o.  King,  64  J« 
Y.  028 ;  Miller  v.  Barber,  66  Id.  558 ;   1  Greenl  S^ 
§  111  ;  People  o.  Parish,  4  Dea.  153).     An  assent  tea 
wrong  committed  for  the  benefit  of  several,  renders 
them  equally  liable  with  him  who  actually  committed 
it  (1  Chilly  PL  31  ;  3  Hill,  148  ;  29  N.  Y.  591 ;  UBarb- 
347).     It  is  no  ground  of  defense  that  the  defendant  is 
an  infant,  a  married  woman,  an  idiot,  or  a  lunatic  (I 
Cow.   Tr.  5  ed.  408,  409  ;    Conklin  n.  Thompson,  29 
Barb.  218  ;  Fish  ??.  Ferris,  5  Duer,  49  ;  Bullock  p.  Ba^ 
cock,  3  Wend,   391  ;   Warmouth  v.  Cramer,  Id.  39* '^ 
Wallace  ».  Morss,   5  Hill,   391 ;  Campbell  o.  Stok^ 
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137 ;  Campbell  ©.  Perkins,  4  Seld.  440 ;  Peo- 
At,  30  N.  Y.  78).  Each  is  liable  for  all  wrongs 
mit  (Low  V.  Mumford,  14  Johns.  426 ;  Creed 
an,  29  N.  Y.  591 ;  Kasson  v.  People,  44  Barb, 
I  persons,  nataral  as  well  as  corporations,  may 
3  in  an  action  for  wrongs  (McCoon  v.  Smith, 
18 ;  Mayor,  &c.  of  N.  Y.  v.  Bailey,  2  Den.  433 ; 
k  &  New  Haven  R.  R.  Co.  v.  Schuyler,  34 
0.    A  married  woman,   an  infant,  an  idiot, 

may  be  either  plaintiff  or  defendant  (1  Cow. 

405  ;  1  ChUti/  PI.  86  ;  Harttield  v.  Roper,  21 
5  ;  2  JS.  S.  445-451  ;  3  /rf.  5  ed.  745).  And  she 
sible  for  civil  wrongs  committed  by  her  on  a 
rson,  when  she  acts  freely  and  not  under 
(Matthew  v.  Fristie,  2  JS.  D.  Siailh,  90) :  for 
Yeates  v.  Reed,  4  Bladf.  462 :  for  libels  (Aus- 
Ison,  4  Cash.  273) ;  for  conversion  of  chattels 

Frost,  2  Den.  237 ;  Vanneman  n.  Powers,  56 
:;  Rowe  t>.  Smith,  55  Bath.  417):  for  a  bat- 
[>dcap  V.  Sipe,  6  Grat.  213 ;  Voorhtes'  Code., 
one  %.  Stilwell,  15  Ahh.  Pi\  421  ;  Flanagan  v. 

Barb.  587 ;  1  Bishop  on  Married:  Women^ 
d.  784,  905 ;  Peake  v.  Lemon,  1  Lans.  295  ; 
).  Manly,  49  N.  Y.  192).  It  was  i^roper  for  the 
x)k  at  the  check  (Morey  v.  Safe  Deposit  Co., 

Super.  Ct.  [J.  &  8.']  154 ;  Frank  v.  Chemical 
ik,  37  Id.  30 ;  EUis  v.  People,  21  How.  Fr. 
18  Jury  may  find  a  verdict  upon  the  unsup- 
idence  of  an  accomplice  (Ynguanzo  o.  Salmon, 
153 ;  Dunn  v.  People,  29  N.  Y.  523).  Where 
have  been  x)roperly  instructed,  the  judge  may 
\  entertain  any  further  application  to  (jharge 
[oody  «.  Osgood,  54  N.  Y.  488).  The  case 
ot  be  sent  back  for  an  error  in  the  rejection  or 
I  of  evidence  which  manifestly  would  not  have 

the  result  (Buyers  v.  Patterson,  Supreme 
:  Penn.,  May,  1876,  3  N.  Y.  Weekly  Dig.  46, 
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and  2  Weekly  Notes  of  Cases ^  649).  It  was  not  neces- 
sary for  the  judge  to  charge  that  certain  of  the  defend- 
ants must  be  established  to  be  confederates  of  and  joiiir 
wrong-doers  with  llolston  (Morehouse  v.  Yeager,  71*1 
iY.  Y.  504).  Errors  in  admitting  or  rejecting  other  tes-  j 
timony,  so  long  as  it  did  not  exclude  anything  offered  J 
to  contradict  Pettis,  could  not  alter  the  result  as  to  lit  * 
liability  of  Roberts  and  Gleason  (Worrall  v.  Parmel«i 
1  iV:  r.  filO,  521).  That  Williamson  put  upon  tk 
plaintiff  bonds  of  the  same  class  as  Rolston  canies 
strong  moral  conviction  of  defendant's  complicity  witli 
both  persons,  but  does  not  amount  to  legal  proof  (Jlnr- 
ray  V,  Jackson,  71  iV.  Y.  599).  The  court  has 
power  to  affirm  the  judgment  against  some  of 
defendants,  and  reverse  it  as  to  others  {CodeofPra. 
§  12  ;  Code  of  Cio.  Pro,  §§  13-17 ;  Morgan  v.  Smith, » 
N.  Y.  5:J7,  543).  It  can  also  reduce  the  amount  of  tto 
judgment,  and  aflBirm  it  for  the  reduced  amount  (Chaa- 
teau  V,  Suydam,  21  iY.  T.  179,  188;  Brownell  p.  \Vifl- 
nie,  29  M400,  411). 

Eaiil,  J.— This  is  an  action  to  recover  of  CHeason 
and  wife,  Roberts  and  wife,  and  Corp,  the  sum  of 
875,000,  had  and  received  by  them  to  and  for  the  use 
of  the  i)laintifF.  It  is  alleged  in  the  complaint  thattto 
money  was  obtained  of  the  plaintiff  on  the  security  of 
forged  bonds  of  the  Buffalo,  New  York  and  Erie  Bail- 
road  Company,  and  that  830,000  was  thus  obtained 
June  5,  ^30,000  July  7,  and  ^15,CKX)  August  9,  18U 

Upon  the  trial  evidence  was    given,   which  it  is 
claimed   tended  to  show  that  the   defendants,  with 
others,   woie  engaged  in  a  conspiracy  to  forge  the 
bonds  and  i)nt  them  upon  the  market,  for  the  purpose 
of  defrauding  any  person  who    should   advance  any 
money  on  the  faith  of  them.     There  was  a  verdict  and 
judgment  against  all  the  defendants  for  these  sums, 
with  interest,  and  all  of  them  have  api>ealed. 

We  have  recently  had  before  us  the  case  of  the 
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ational  Trust  Co.,  of  the  city  of  New  York,  against 
lese  same  defendants,  in  which  the  x)Ieadings  were  the 
une,  and  the  evidence  substantially  the  same  as  in  this 
ase.    In  that  case  we  held  that  the  action  was  iiurely 
a  contractu  assumpsit  for  money  had  and  received  ; 
that  to  maintain  the  action  it  was  necessary  for  the 
plaintiff  to  establish  that  the  defendants  hud  received 
its  money ;  or  money  to  which  it  wa^*  entitled;  and 
that  it  was  not  suflScient  to  show  that  they  had  by 
fraud  or  wrong  caused  the  i)laintiff  to  pay  money  to 
others,  or  to  sustain  loss  or  damage.     But  we  iilso  held 
that  it  was  not  necessary  for  the  iDlaintilf  to  establish 
that  each  defendant  personally  received  a  share  of  the 
money  obtained  by  means  of  the  forged  bonds,  and 
that  if  the  money  was  received  by  a  common  agent, 
those  for  whose  benefit  it  was  thus  received  were  jointly 
liable  for  the  whole  sum,  although  the  agent;  failed  to 
pay  over,  and  absconded  with  the  whole  of  tluj  money. 
We  further  held  that  it  was  competent  for  the  plaint- 
iff to  prove  complicity  on  the  part  of  all  the  defendants 
in  the  forgery,  not  for  the  purpose  of  establishing  any 
liability  on  account  of  that,  or  for  the  wrong  done,  or 
^mage  caused  the  plaintiff  thereby,  but  for  the  i)ur- 
pose  of  showing  the  interest  of  the  defendants  in  the 
'Honey  obtained  by  means  of  the  forged  bonds.  •   We 
WFersed  the  judgment  in  that  case,  because  these  inin 
ciples  were  not  observed  in  the  trial  of  that  action  ;  and 
our  decision  was  based  ui)on  exceptions  to  the  charge, 
and  to  refusals  to  charge  as  requested. 

Upon  the  trial  of  this  action,  the  plaintiff  attempted 
0  show  that  all  of  the  defendants  were  implicated  in 
orging  the  bond,  and  that  for  the  benefit  of  all  of  them 
barles  Rolston  obtained  of  the  plaintiffs  the  two  items 
'  $30,000,  and  Charles  J.  Williamson  the  item  of 
5,000.  Rolston  and  Williamson  fled  soon  after  the 
mey  was  obtained,  and  are  not  i)arties  to  this  action. 
On  the  argument  before  us  it  was  admitted  that 
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there  was  not  sufficient  evidence  that  Williamson  ^wrtol 
as  agent  for  any  of  these  defendants  in  obtainiiE^  A 
815,000,  or  that  any  of  the  defendants  received  SB/ 
portion  of  it,  and  hence,  that  in  any  event,  the  jw^f 
nieut  must  be  reduced  by  that  sura,  with  the  int&est 
thereon,  from  August  9,  1873.  It  was  also  admitted 
that  there  was  no  sufficient  evidence  to  support  an/ 
recovery  against  the  defendants  Corp  and  Va 
Gleason,  and  that  the  judgment,  as  to  them,  must  be 
revei-sed  and  a  new  trial  granted.  But  it  is  claimed 
that  the  plaintiff  has  a  valid  recovery  for  the$6O,0(llH 
and  interest  against  the  other  three  defendants. 

I  have  looked  through  the  vast  volume  of  evidenrt 
taken  upon  the  trial  of  this  action  as  carefallyaal 
can,  and  I  cannot  lind  sufficient  to  sustain  any  reooveiy 
against  Mrs.  Roberts.  There  was  evidence  evidently 
connecting  her  with  the  forgery  ;  but  there  was  noeri- 
dence  of  any  agreement  or  undei*standing  between  tb» 
forgers  that  she  was  to  share  in  the  proceeds  of  tlw 
forged  bonds,  or  that  she  was  personally  to  have  any 
benelit  therefrom.  There  was  no  evidence  that  Edfr 
ton  was  employed  or  acted  as  her  agent  in  procoiiiV 
the  ^^0,000  of  the  plaintiff,  and  there  was  none  that  sb^ 
actually  received  any  part  of  that  sura. 

The  fact  that  some  money  and  valid  bonds  wet* 
found  in  her  box  in  the  office  of  the  safe  deposit  isotO' 
Ijany,  is  not  sufficient  to  show  that  she  received  any  ^ 
the  plaintiff's  money. 

That  money  and  those  bonds  ai^e  in  no  way  shoi^^ 
fo  have  in  any  way  come  from  the  plaintiff  or  plaintiff* 
money ;  and  even  it  had  been  thus  shown,  the  fa-^^ 
would  not  have  justified  the  verdict  which  was  reco^" 
ered  against  her  for  the  whole  of  the  money  obtain^ 
by  Rolsfon.    Even  if  it  had  been  shown  that  with  tb« 
money  obtained  by  Rolston  other  persons  purchasfji 
bonds  and  then  delivered  the  bonds  to  her  for  saf^ 
keeping,  or  as  her  own,  she  could  not,  in  this  actioii 
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^Ofley  had  and  receiTOd,  be  made  liable  in  the 
ce  of  proof,  that  Rolston,  in  some  way,  acted  for 
obtaining  the  money.  To  authorize  this  recovery 
(tier  for  all  the  money  obtained  by  Rolston,  it 
)t  sQjBlcient  even  to  show  that  there  was  an  un- 
]g  among  the  forgers  that  she  waain  some  way 
ive  some  benefit  from  the  forg.ery,  or  that  she 
receive  a  portion  of  the  proceeds  of  the  forged 

bnt  it  was  necessary  to  show  that  she  was  one 
principals  for  whom  Kolston  acted  in  obtaining 
,000.    On  the  contrary,  the  i)roof  given  on  the 

the  plaintiff  shows  precisely  the  persons  for 
lolston  acted  in  obtaining  this  money,  and  she 
one  of  such  persons.  The  judgment  as  to  her 
terefore,  also  be  reversed. 
to  the  other  two  defendants,  Gleason  and 
^  I  think  there  was  evidence  enough  to  justify 
Bt  against  them  for  the  money  obtained  by 
• 

i  Rolston  obtained  the  money  upon  the  forged 
is  undisputed.  He  absconded  immediately 
pds,  and  there  is  no  direct  proof  that  either  of 
^fendants  received  any  of  it. 
case  against  them  depends  mainly  ux^on  the 
3  of  the  witnesses  Pettis  and  wife,  and  01m- 
11  of  whom  were  more  or  less  implicated,  and 
ed  in  the  forgery.  Olmstead  was  the  engra- 
)  made  the  seal  used  upon  the  forged  bonds, 
itis  was  one  of  the  active  parties  engaged  in 
ag  the  forgery.  He  was,  at  the  time  of  the  trial, 
►n,  under  conviction  for  crime,  in  the  State  of 
lusctts,  and  his  deposition  taken  there  was 

le  were  discreditable  witnesses,  but  it  was  for 
'  to  determine  what  weight  should  be  given  to 
idence.  They  had  the  right  to  believe  them, 
not  corroborated  (People  v.  Costello,  1  Denio^ 
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83;  Iloskins  v.  People,  16  iV^.  F.  344  ;  People  ».  Djle,2 
Id.  r)78  ;  Dunn  v.  People,  29  Id.  523).     But  there  wm 
various    significant  circumstances,   proved    by  otber 
witnesses,  tending  to  corroborate   thena,   wliich  it  ii 
needless  to  take  time  to  refer  to.     The  princii^al  facto 
were  testified  to  by  Pettis,  and  without  his  evidenos 
there  would  bo  no  cuse  against  any  of  the  defendanta 
He  testified  to  facts  showing  that  the^e  two  defendanti 
were  the  leaders  among  those  engaged  in  the  conspff- 
acy,  and   that  the  others  played  subordinate  partoi 
They  manufactured  the  forged  bonds,  and  mainly  con- 
trolled  them. 

Pettis  was  to  have  from  them  a  share  of  the  bonds 
to  dispose  of,  and  he  was  to  divide  with  them  the  pro- 
ceeds of  such  bonds.  Rolston  was  to  take  from  thei 
some  of  the  bonds  to  dispose  of,  and  he  was  to  haw 
one-third  of  the  proceeds  of  such  bonds,  and  each  of 
them  was  to  have  one-third.  The  jury  were  auto 
ized  from  the  evidence  to  find  that  the  forged  bonds 
were  delivered  to  Rolston  in  pursuance  of  thisagn** 
ment,  and  that,  in  pursuance  thereof,  he  disposed  of 
them  to  the  i^laintiffs,  and  obtained  the  §60,000.  I» 
doing  this  he  acted  as  agent  for  these  two  defendants, 
or  for  himself  and  them,  and,  in  either  event,  they 
became  responsible  for  his  acts,  no  matter  what  hedid 
with  the  mon(»y  ;  he  acted  for  them  when  he  obtained 
it,  and  hence  their  liability  in  this  form  of  actionwa* 
established.  The  judge,  therefore,  did  right  at  the 
trial  in  refusing  to  nonsuit  the  plaintiff,  and,  as  to 
these  two  defendants,  to  submit  the  case  to  the  jury. 

But  it  is  claimed  on  the  part  of  the  appellants,  that 
the  judge  at  the  trial,  committed  various  errors  in  his 
rulings  upon  questions  of  evidence,  and  in  his  refusals 
to  charge  as  requested,  and  such  alleged  errors  must 
now  be  examined.  While  the  charge  did  not  very 
clearly  or  explicitly  lay  down  the  imnciples  which 
should  have  governed  the  jury  in  their  decision  of  tw 
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vas  not  excepted  to,  and  hence  cannot  be  com- 

of  here.  The  counsel  for  the  defendants 
d  the  judge  to  charge  that  they  must  entirely 
i  the  evidence  of  Pettis,  unless  he  was  sus- 
ind  corroborated  by  credible  evidence  upon 

and  relevant  facts  ;  and  he  so  charged.  He 
][nested  hira  to  charge  that  if  the  jury  found, 
>  evidence,  that  Mrs.  Pettis  was  an  actor  in  the 
orgeries,  she  must  be  regarded  as  an  accom- 
l  could  not  he  used  to  sustain  Pettis.  This  was 
In  this  there  was  no  error.  In  this  State,  as 
.bove,  it  is  the  law,  that  a  person  charged  with 
ay  be  convicted  upon  the  uncorrobomted  evi- 
f  an  accomplice.  Such  evidence  should  be 
T  scrutinized,  and  generally  should  be  corrob- 
)efore  it  is  relied  on  to  produce  a  conviction. 
he  jury  believed  the  facts  testified  to  by  an 
ice  uncorroborated,  they  can  base  their  verdict 
and  the  judge  presiding  at  the  trial  would  not 
ied  in  instructing  the  jury  to  disregard  such 
.  And  it  must  always  be  within  the  province 
jury,  upon  the  same  principles,  to  determine 
3h  weight  shall  be  given  to  the  evidence  of  the 
he  accomplice,  or  of  any  other  accomplice  who 

to  testify  to  corroboratory  facts.  When  two 
ices  are  called  as  witnesses,  whether  more 
should  be  given  to  the  evidence  of  two  than  of 
1  whetlier  they  corroborate  each  other,   and 

extent,  are  matters  for  the  jury.  The  law 
jrefore,  laid  down  more  favorably  to  the 
Qts  than  they  could  legally  require. 

•  the  judge  had  charged  as  requested,  that  if 

•  found,  from  the  evidence,  that  either  of  the 
s,  Mr.  Pettis,  Mrs.  Pettis,  or  Olmstead,  had 
ed  iDerjury  in  any  respect,  the  entire  evidence 
witness  should  be  disregarded,  he  was  requested 
a;e  as  follows:  "That  if  the  jury  found  that 
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Robert  A,  Pinkerton  entered  into  a  conoibination  witk 
Pettis  to  release  him  from  his  imprisonment,  in  con- 
sideration   of    Pettis'    incriminating    the    defendants 
Iloberrs,  (ileason,  and  their  wives  and  Corp,  and  in  pm^ 
Huance  of  such  combination  has  testified  untruly  as  (o 
any  facts,  they  must  disregainl  his  evidence,  also  that 

if  tlie  jury  find  from  the  evidence  that  Pinkerton  dM  i 

< 

not  find  the  seal  sworn  to  in  Roberts'  desk,  and  thit 
he  hiis  testified  falsely  upon  this  subject,  they  mofll 
wholly  disregard  his  evidence." 

There  was  no  error  in  refusing  these  requests.  I 
can  find  no  evidence  in  the  case  which  justified  thea; 
and  Ixjsides,  the  jury  had  already  been  sufficiently 
instructed  as  to  the  effect  upon  the  evidence  of  ainl- 
ness  of  a  false  swearing  by  him  as  to  any  fact.  j 

The  judge  was  requested  to  charge  the  jury  that  if  j 
they  found,  from  the  evidence,  that  there  was  any  . 
doubt  about  the  fact  that  Rolston's  bank-book,  or  the 
fact  that  the  envelope  with  A.  11.  Palmer  onitws  j 
found  in  Gleason's  safe,  they  should  disregard  Pinkw*  \ 
ton's  evidence  as  to  these  facts.  This  was  properiy 
refused.  He  had  already  fairly  instructed  the  joiy 
upon  the  matter  ot  doubt,  and  had  instructed  then 
that  if  they  had  any  doubt  about  any  matter,  to  giw 
the  benefit  of  the  doubt  to  the  defendants.  This  wis 
more  favorable  than  the  defendants  could  legally » 
(piire  in  a  civil  action.  In  such  an  action  the  plaintil 
is  not  bound  to  establish  any  fact  so  clearly  that  it 
shall  be  free  from  doubt.  All  that  is  required  of  hi* 
is  that  he  shall  satisfy  the  jury  by  a  preponderance  (rf 
evidence  ;  and  he  is  never  called  nix)n  to  free  ihflir 
minds  of  all  doubt. 

It  is  sufficient  to  say,  as  to  the  other  requests  to 
(rharge,  that  I  have  carefully  examined  them,  and  a» 
of  opinion  that  none  of  them  were  improperly  refasei 

There  now  remains  for  consideiution  only  the  ^l^ 
ings  of  the  judge  during  the  trial  upon  questions  o( 
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ience,  so  far  as  they  affected  the  defendants  Gleason 
i  Roberts. 

It  was  needful  for  the  plaintiff  to  establish  that 
>l8ton  acted  for  these  defendants  when  he  obtained 
m  money  of  the  plaintiff  upon  the  forged  bonds. 
Whether  or  not  Rolston  did  so  act,  was  the  main  issue 
3  be  tried.  As  bearing  upon  this  issue,  it  was  compe- 
e&t  for  the  plaintiff  to  prove  the  relations  which  ex- 
ited between  Rolston  and  the  defendants;  that  they 
lad  entered  into  a  conspiracy  to  forge  these  bonds  and 
pnt  them  upon  the  market ;  that  they  were  jointly 
scmcerned  in  the  forgery  ;  and  any  other  facts  tending 
to  show  a  scheme  to  get  money  from  the  plaintiff  by 
DBeans  of  forged  bonds.  As  the  case  was  to  be  made 
oat  ander  great  difficulties,  it  was  proj^er  for  the  court 
to  allow  the  plaintiff  considerable  latitude  in  marshal- 
uig  the  facts  and  circumstances  bearing  upon  the  issue. 
The  plaintiff  had  the  right  to  show,  under  the  com- 
plaint, that  there  was  a  conspiracy,  engaged  in  by  the 
Pendants  and  others,  to  forge  these  bonds,  and  to 
ppocure  this  money.  It  had  the  right  to  give  any 
^^nipetent  evidence  to  establish  the  conspiracy ;  and 
having  established  it,  it  could  then  prove  the  acts, 
Missions  and  declarations  of  any  one  of  the  con- 
spirators, done  and  made  during  the  pendency  of  the 
^minal  enterprise,  in  pursuance  and  furtherance 
'hereof,  and  in  reference  thereto  (1  Greenl.  on  Eo.  § 
11).  Such  evidence  is  received  on  the  theory  that  the 
inspirators  have  jointly  assumed  to  themselves,  as  a 
^y,  the  attributes  of  individuality,  so  far  as  regards 
i^e  common  design,  thus  rendering  whatever  is  done 
f*  said  by  any  one  in  furtherance  of  that  design  a  part 
f  the  res  gestcB^  and  therefore  the  act  of  all.  It  is  the 
^tiie  principal  of  identity  with  each  other  that  governs 
^  i^^rd  to  the  acts  and  admissions  of  agents,  when 
Jered  in  evidence  against  the  principals,  and  of  part- 
^)B  against  the  partnership  (3  Greenl.  on  En.  §  04). 

Vol.  VIL— 28 
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Keeping  these  principles  in  view,  we  have  car 
examined  the  numerous  exceptions  taken  darin 
progress  of  the  trial,  and  while  quite  desirons  to  u 
a  recovery  against  the  two  defendants,  which  seei 
be  meritorious,  we  are  brought  to  the  conclusioi 
considerable  damaging  evidence  was  received  in 
tion  of  these  rules,  the  observance  of  which  ca 
with  safety  be  dispensed  with  in  the  administratii 
justice. 

The  main  facts  in  this  case,  which  it  was  neoe 
to  establish,  were  not  undisputed.  They  were  € 
disputed  upon  the  evidence  given  on  behalf  of  thi 
fendants,  or  were  testified  to  by  discreditable  witn 
on  the  part  of  the  plaintiff.  Upon  the  whole  casi 
jury  could  have  found  for  the  defendants,  and 
verdict  could  not  have  been  disturbed  as  againfl 
evidence  or  weight  thereof.  In  such  a  case  it  is  in 
sible  to  say  that  improper  evidence,  damaging  i 
character,  may  be  disregarded  as  harmless. 

Mrs.  Pettis,  while  under  examination  on  the  pc 
the  pbiintiff,  testified  that  upon  one  occasion  she  c 
at  the  house  of  Mr.  Gleason  and  /ound  him,  her 
band,  and  Mr.  Corp,  and  perhaps  Mrs.  Gleason,  lo 
in  a  room  together,  under  suspicious  circumsta 
which  she  detailed.  She  then  returned  home,  am 
husband  c^me  home  in  the  evening ;  and  as  to  ^ 
took  place  then  she  testified  as  follows:  "I  ma 
very  strict  inquiry  what  he  was  doing,  and  demai 
explanation  why  he  locked  the  door.  He  said, ' 
and  Mrs.  Eoberts  are  very  much  opposed  to  yon; 
threatened  to  expose  Mrs.  Eoberts  when  you  comp 
her  to  put  up  something  for  my  bail,  and  Mr.  Rol 
considers  you  a  dangerous  woman  to  know  any  ol 
business,  and  it  is  not  likely  they  would  wantyo 
the  house  when  they  were  putting  seals  on  counte 
bonds.  I  never  want  you  to  go  near  these  X)eople  aga 
I  think  he  said  they  were  Buffalo  and  Erie ;  I  vi 
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be  sure  what  he  said,  bnt  I  think  he  mentioned  the 
le  of  the  bonds."  The  evidence  was  objected  to  as 
XBay  and  incompetent,  and  was  allowed  to  show  a 
Lspiracy  between  the  defendants.  The  objection 
>ald  have  been  sustained.  These  were  merely  the 
darations  of  Pettis  as  to  a  past  transaction.  They 
d  nothing  to  do  with  any  res  gestce,  accompanied  no 
t  done  in  furtherance  of  the  criminal  enterprise,  had 
»thing  to  do  with  the  formation  of  a  conspiracy,  or  with 
rrying  it  forward.  Therefore,  within  the  principles 
love  laid  down,  the  evidence  was  incompetent.  He 
innot  be  regarded  as  the  agent  of  his  coconspirators 
(make  these  declarations. 

Mr.  Pettis  was  allowed  to  testify  that  in  1834,  1856 
id  1856,  from  seven  to  nine  years  before  the  transaction 
i  question  in  this  action,  the  defendant  Robert  and 
is  brother  kept  a  saloon  in  New  York,  where  they 
Bait  in  counterfeit  money,  and  that  their  bar-room 
Bs  the  resort  of  counterfeiters.  This  was  objected  to 
ud  received.  It  was  clearly  improper  to  show  that 
ioberts  had  been  engaged  in  other  crimes,  or  that  he 
ubored  or  associated  with  other  criminals. 

It  was  error  to  allow  Mrs.  Roberts,  on  her  cross- 
ttmination,  to  testify  that  evidence  was  given  by  some 
itnesses,  upon  some  prior  trial,  referring  to  a  time 
^hen  her  husband,  some  years  before  1873,  was  arrested 
&d  taken  from  his  saloon,  that  there  was  found  in  his 
iloon  several  thousand  dollars  of  counterfeit  or  broken 
ink  bills. 

Bangs,  a  witness  for  plaintiflF,  a  detective  agent,  was 
lowed  to  testify  that  some  years  before  1873,  he  ar- 
•ted  defendant  Roberta  and  his  brother,  for  robbing 
lams  Express  Companj'-.    This  was  enor. 

A  witness  with  whom  Mr.  and  Mrs.  Rolston  boarded 
der  the  name  of  Stewart,  was  permitted  to  testify 
It  he  heard  the  Stewarts.  sx)eak  of  the  Gleasons  as 
imate  friends,  and  that  he  had  heard  Mrs.  Stewart 
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speak  about  Mrs.  Gleason's  family  a  great  many 
This  was  error. 

The  defendant  Roberts  was  not  sworn,  on  the 
of  this  action.  It  was  claimed  that  he  was  in  pri 
under  an  order  of  arrest  issued  in  this  action,  and 
he  could  not,  therefore,  be  produced.  He  was  sw* 
as  a  witness,  in  the  prior  action,  of  the  National 
Company,  and  on  the  trial  of  this  action,  portions 
his  cross-examination  upon  that  trial  were  read  by 
l)laintiflf,  for  the  purpose  of  contradicting  Mrs.  Bol 
as  a  witness,  in  this  action,  and  also  as  evid 
against  Roberts.  So  far  as  Roberts  stated  anythingil 
that  evidence  pertinent  to  the  issue  in  this  action, 
statements  were  competent  evidence  against  liim 
the  facts  stated,  and  they  were  competent  for  no  otlw? 
purpose.  Much  of  the  cross-examination  read  wtf; 
wholly  immmaterial  and  incompetent.  It  was  iacoa^ 
petant  to  discredit  Mrs.  Roberts  ;  and  i)articalarly  «ll 
that  part  of  it  which  related  to  Mr.  Campbell,  airf 
other  discreditable  or  criminal  transactions  of  Robert^ 
was  improper,  as  he  was  not  a  witness  in  this  action. 

On  the  cross-examination  of  Mrs.  Pettis,  the  de- 
fendants  offered  to  show  that  upon  a  material  inatt«t 
she  testified  differently  before  the  grand  jury,  and  the 
offer  was  excluded.  This  was  error.  There  is  no  rah 
of  law,  or  principle  of  public  policy,  which  prohibits  a 
party  from  asking  an  adverse  witness  whether  be  did 
not  testify  differently  before  a  grand  jury,  from  the 
evidence  given  by  him  upon  the  pending  trial.  Ewi 
a  grand  juror  may  be  called  for  that  purpose  (3  A  S 
1019,  6  ed.  §  316). 

These  are  not  all  the  errors  which  I  think  I  b*'* 
found,  but  I  have  now  gone  far  enough  to  show  thrt 
this  judgment  must  be  reversed.  We  cannot  overlook 
such  errors,  because  the  trial  has  been  long  and  th0 
evidence  is  voluminous,  and  the  objections  and  tf- 
ceptions  very  numerous.    Whether  the  trial  be  loBg 
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irt,  or  the  exceptions  be  few  or  many,  every  party 
lie  right  to  demand  that  he  shall  not  be  preju- 
by  improper  evidence. 

le  judgment  must  be  reversed,  a  new  trial 
ed,  costs  to  abide  event. 

11  concurred,  except  Folgeb  and  Andrews,  JJ., 
It. 

ITS. — ^The  English  role  followed  in  a  number  of  the  States,  and 
Iter  cases  in  this  State,  is  that  proof  beyond  reasonable  doubt  is 
7  required  to  establish  a  charge  of  crime  in  a  civil  action. 
soding  case  is  Thurtell  v.  Beaumont,  1  Bing.  329 ;  approved  in 
.  Dig.  Ev,  98;  and  see  Chalmers  v,  Shackell,  6  Carr.  <£-  P.  475. 
American  cases  are  Chaffee  o.  United  States,  18  Wall,  545 ;  The 
sr,  21  Id.  230;  McConnell  v.  Delaware,  &c.  Ins.  Co.,  18  III,  228; 
igton  Ins.  Co.  r.  Paver,  16  Ohio  St,  324 ;  Wonderly  v.  Nokes,  8 
f.  589;  Lanterv.  McEwen,  Id.  405;  Bissel  v.  West,  35  Ind.  54; 
er  V.  Can,  45  Id,  31 ;  Ellis  v.  Lindley,  88  loica,  401 ;  23  Id.  1 ; 
ra  V.  See,  54  Mo,  291 ;  Clark  v.  Dibble,  10  Wend.  601 ;  Hopkins 
lith,  3  Barb.  592,  002;  Woodbcck  v.  Keller,  6  C^r.  118;  Berck- 

«.  Berckmans,  17  N.  J,  Eq,  453;  Taylor  v.  Morris,  22  Id.  600; 
er  V.  Mulvane,  17  Ohio,  624;  Steinman  r.  Mo  Williams,  iS  Penn. 
rO;  Gorman  v.  Sutton,  82  Id.  247;  Coulter  v.  Stewart,  2  Yerg. 
Freeman  v.  Freeman,  31  Wise.  235;  Mix  v.  Woodward,  12  Conn, 
288;  Dwinells  v.  Aikin,  2  Tyl,  {Vt,)  75;  Warner  v.  Common- 
;h,  2  Va.  Ca».  ia5. 

0  the  contrary,  see  ^tna  Ins.  Co.  v.  Johnson,  11  Biuh,  587;  S.  C, 
n.  A  223;  Sloan  v,  Gilbert,  12  Bath.  51;  S.  C,  23  Am.  R.  708; 
nan  r.  Western  Mar.  &  F.  Ins.  Co.,  1  La,  Ann,  210,  219:  Wight- 
p.  Same,  8  Bidb.  {La,)  442;  Schmidt  t.  New  York  Union  Mut.  Fire 
3o.,  I  Gray,  529,  534 ;  Rothschild  t>.  Am.  Cent.  Ins.  Co.,  ^2 Mo,  350; 
hall  «.  Thames  Fire  Ins.  Co.,  43  Id.  580;  Washington  Union  Ins. 
».  Wilson,  7  Wise.  109;  Blaeser  «.  Milwaukee  Mcch.  Mut.  Ins. 
87  Id.  31;  8.  C,  19  Am,  R.  747;  Scott  r.  Uome  Ins.  Co.,  1  Dill, 
t.  105;  Huchberger  v.  Merchant's  Fire  Ins.  Co.,  4  Bins.  C.  Ct. 
Watkins  «.  Wallace,  19  Mich.  57;  Mathews  v.  Huntley,  9  N.  II. 

Folsom  r.  Brown,  5  Fost.  {N.  II.)  122;  Kincadc  v.  Bradshawc, 
wh,  63;  Wright  t?.  Hardy,  22  Wise.  348. 

be  best  considered  authorities,  among  those  that  require  mere 
mderaDCC  of  probability,  allow  the  presumption  of  innocence. 
0.  Hibemialns.  Co.,  10  Vroom  {N,  J.)  097;  S.  C,  23  Am,  R, 
Brandish  9.  Bliss,  85  Vt.  320;  Scott  v.  Hume  Ins.  Co.,  1  DiU. 
L  106. 
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POOTE   V.    BEECHER. 
i\r.  y.  Court  of  Appeals  ;  September^  1879. 

Action. — ^Exceptions  to  Evidence. — Cokclubiyb  Eyidevcs.— H 

Trial. 

On  the  question  whether  a  mortgage  on  land  is  unpaid,  the  dedi 
tions  of  a  former  holder  of  the  land,  made  while  he  was  in 
are  not  competent  against  a  third  person,  the  present  owner, 
because  made  by  one  in  possession;  and  the  fact  that  he  is  since' 
ceased  does  not  render  them  competent.* 

There  is  no  distinction  between  actions  of  a  legal,  and  those  of 
equitable  nature,  in  respect  to  the  availability  of  exceptioiu^  Uk 
upon  the  trial,  to  the  admission  of  incompetent  evidence. 

In  actions  of  an  equitable  as  well  as  in  those  of  a  legal  nature^  sjibI 
has  a  right,  upon  the  trial  of  the  issues,  whether  by  a  joiy,  A 
court,  or  a  referee,  to  the  exclusion  of  illegal  evidence. 

An  error  in  receiving  incompetent  evidence,  if  properly  cxceptfd  ^ 
(*an  only  be  disregarded  when  it  can  be  seen  that  it  did  no 
If  tlie  evidence  to  the  same  point,  inde]>endent  of  the  in< 
evidence,  is  not  conclusive,  a  new  trial  should  be  awarded.! 

Ai)peal  by  plaintiff  from  a  judgment  of  the  genenl 
term  of  the  supreme  court,  in  the  third  judicial  dr 
partment,  affirming  a  judgment  entered  on  therepw*  i 
of  a  referee.  i 

This  action  was  brought  by  Duane  D.  PooteagiiB* 
Hamilton  Beecher,  to  stay  the  foreclosure  of  a  bk**" 
gage  held  by  the  defendant,  to  secure  the  pnrcte* 
price  of  the  premises  therein  described,  praying  fortf 
accounting,  an  injunction,  and  a  judgment  thatw 
mortage  be  declared  paid,  satisfied  and  canceled 

On  November  19,  1866,  the  defendant  sold  cert«* 

*  Compare,  besides  cases  cited  in  brief,  Keator  r.  DimBB*, 
Barb,  158;  Reed  r.  Kced,  12  Penn,  St  117;  Varick  v.  Brigga,*^* 
823;  22  Wend.  543;  Corbin  «?.  Jackson,  14  Wend,  619;  Moore '-^ 
ilton,  44  N.  F.  660;  Pitts  r.  Wilder,  1  Id.  527;  Oibney  f.  M**** 
34  Id,  804;  Abeel  v.  Van  Gelder,  36  Id.  513. 

t  See  also  Braguo  v.  Lord,  2  Abb,  Hew  Cob.  d. 
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emises  in  Canastota,  Madison  county,  N.  Y.,  to 
►hn  H.  Roberts  and  Hobart  J.  Stebbins  for  $5,000.  A 
ortgage  for  $4,000  was  given  back,  payable  in  four 
[ual  annual  installments,  on  November  19  of  each 
»ir. 

Before  the  first  installment  became  due,  Stebbins 
Ad  to  Roberts  his  interest  in  the  premises. 

The  plaintiff  claimed  that  when  the  first  installment 
Bcame  due  Roberts  paid  to  the  defendant,  part  in  cash 
nd  part  in  a  check,  $1,000,  to  apply  on  the  mortgage, 
nd  ^80  for  interest,  and  for  which  the  defendant  gave 
k receipt  as  follows:  *'Paid  H.  Beecher  $1,280.00  on 
rtore,  November  19,  1867,  received  to  apply  on  mort- 
gage. H.  Beecher."  That  at  the  same  time  defend- 
lot  indorsed  on  the  mortgage,  ''  Received  on  the  with- 
la mortgage  $1,000  of  principal,  and  $280  of  interest; 
U  being  what  was  due  up  to  November  19,  1867." 
ttat  a  few  days  thereafter,  and  on  November  25, 
Boberts  asked  the  defendant  to  help  him,  and  made 
I&  promissory  note  for  $1,000,  to  the  order  of  the 
Pendant,  payable  January  28,  1868,  and  which  the 
lefendant  indorsed,  and  it  was  discounted  by  a  bank 
^  Roberts.  That  the  note  was  renewed  from  time 
>  time,  until  October  14,  1868,  when  $100  was  paid 
ti  it  by  Roberts,  and  the  note  was  again  renewed 
►r  $000,  but  Roberts  having  failed  before  it  became 
CKe,  it  was  paid  by  the  defendant. 

The  defendant  claimed,  on  the  other  hand,  that  on 
f  about  November  25,  1867,  Roberts  paid  the  defend- 
Eit  1280,  the  interest  then  due  on  the  mortgage,  and 
ave  the  aforesaid  note  for  the  first  installment. 

Roberts  soon  after  gave  a  second  mortgage  on  the 
ame premises,  which,  on  January  8, 1869,  was  assigned 
to  Bancan  McDougall  and  Francis  Doolittle,  who 
afterwards  foreclosed  it,  and  the  premises  were  sold, 
•abject  to  the  mortgage  to  the  defendant.  At  that 
■*!«  the  premises  were  bought  by  N.  B.  Foote  &  Co., 
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and  were  afterwards  conveyed  to  the  plaintiff,  subject 
to  the  same  mortgage. 

Eoberts  afterward  died ;  and  in  Apri],  1872,  after 
Ills  death,  the  defendant  commenced  a  statutory  fore- 
closure of  his  mortgage,  claiming  that  there  was  then 
due  thereon  §1,096.25.     Before  the  time  for  sale  under 
this  foreclosure,  this  action  was  commenced,  and  u   . 
injunction  issued,  restraining  defendant  from  sellii^ 
thereunder. 

If  the  $1,000  claimed  to  have  been  paid  by  Boberti 
on  the  first  installment  was  allowed,  then  nothing  wu 
due  on  the  mortgage.  This  was  the  plaintiff's  claim. 
The  case  was  sent  to  a  referee,  and  on  the  trial  Dunctt 
McDougall,  one  of  the  former  owners  of  the  seoood 
mortgage,  was  permitted  to  testify,  under  the  plaint- 
iff's objection,  as  follows:  "While  Roberts  wash 
possession,  in  December,  1868,  I  saw  Roberts  in  5ew 
York  ;  I  asked  him  about  the  situation  of  the  property 
then  ;  he  said  Beecher  had  a  mortgage  on  it ;  stood  for 
S3,000.  lie  said  he  had  given  him  a  note  of  $1,008, 
that  was  indorsed  on  the  mortgage,  and  that  Beechef 
had  taken  up  the  note,  and  he  had  not  paid  the  note." 

The  referee  decided  in  favor  of  the  defendant,  and 
on  his  report  judgment  was  entered. 

The  supreme  court  affirmed  this  judgment. 

The  opinion  delivered  at  the  general  term  is  asW' 
lows :  * 

BocKES, — The  evidence  of  McDougall,  as  to  wW 
Roberts  said  to  him,  to  wit :   That  he,  Roberts,  gaw 
Beecher  his  note  for  $1,000,  which  was  indorsed  on  tto 
mortgage,  and  which  note  the  latter  took  up  and  paid, 
was  improperly  received  against  the  plaintiff's  objec- 
tion.    This  statement  of  Roberts,  given  by  McDougalli 
was  mere  hearsay.     Its  admission  is  sought  to  be  jusfi- 
fied  on  the  ground  that  Roberts  was,  at  tbe  time  he 

♦Mem.  S.  C,  12^ttn,874. 
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ide  the  statement,  in  possession  of  the  mortgaged 
emises.  The  declaration  or  statement  of  a  i)erson, 
her  than  a  party  to  the  action,  is  sometimes  admis- 
ble  for  the  purpose  of  characterizing  his  possession  of 
sal  property,  when  the  title  is  in  dispute.  But  no 
Bsis  for  the  admission  of  such  evidence  existed  in  this 
aise.  The  issue  here  was  on  the  question  of  a  debt, 
Amply.  The  statement  of  a  third  person,  not  a  party 
to  the  action,  bearing  on  the  question  of  payment  of 
the  mortgage  debt,  was  manifestly  inadmissible.  The 
«8e  which  comes  nearest  to  this,  favorable  to  the  ad- 
mission of  the  evidence,  is  Burlingame  v,  Robins  (2 
Barb,  327).  But  under  the  rule  there  intimated  it 
flhonid  have  been  rejected. 

The  question  then  is,  whether  there  is  sufficient  evi- 
toice,  irrespective  of  that  which  should  have  been 
excluded,  satisfactory  and  conclusive  in  character,  to 
BUsbdn  the  finding  of  the  referee,  that  the  mortgage 
debt  was  not  paid.  The  rules  of  evidence  have  been 
rigorously  adhered  to  hitherto  in  actions  at  law.  So  it 
lias  been  repeatedly  decided  that  when  illegal  evidence 
is  admitted,  bearing  at  all  on  the  result,  the  error  is 
feUl(Worrall  v.  Parmelee,  1  If.  Y.  519  ;  Baird  v.  Gil- 
bert, 47 /<i.  186;  Starbird  v.  Barons,  43  Id.  200;  Haw- 
ley  D.  Halter,  9  Hun,  134 ;  Brague  v.  Lord,  2  Abb.  New 
Ciw.  1 ;  Williams  v.  Fitch,  18  iV^.  Y.  540).  In  the  last 
^^  cited.  Judge  Comstock  said  that  although  there 
'^  evidence  after  rejecting  that  which  was  objection- 
able, sufficient  to  sustain  the  conclusion  of  the  referee, 
this  would  not  cure  the  error  in  its  admission;  that 
the  party  was  entitled  to  the  referee's  judgment  upon 
estimony  which  was  competent.  But  a  more  lenient 
ale  has  been  adopted  in  equity  actions.  In  this  class 
factions  it  is  uniformly  held  that  if  evidence  be  im- 
t)perly  admitted  bearing  on  a  fact,  abundantly  made 
It  by  other  and  competent  proof,  a  new  trial  will  not 
granted  for  such  error  (Bennett  n.  Austin,  5  Hun^ 
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538 ;  Piatt  v.  Piatt,  2  N.  F.  Supm.  CL  \T.  <fe  CI]  25, 88; 
Church  z.  Kidd,  3  -H^/^,  254,  267 ;  Forrest  p.  Foitm^ 
25  iV^.  r.  501,  510  ;  Clapp  v.  Pullerton,  34  Id.  190;  ft^ 
terson  n.  Copeland,  52  IIo\d.  Pr.  460).  After  carefuDj 
examining  all  the  evidence  in  this  case,  I  confess  my- 
self entirely  satisfied  with  the  conclusion  of  the  refew 
that  the  mortgage  debt  was  not  paid,  and  I  reach  t\k 
conclusion  without  considering  the  evidence  aboFe  (fe* 
clared  to  be  inadmissible.  Let  that  evidence  be  whoDf 
expunged,  and  sufficient  remains  of  an  unexGeptioDahb 
character  to  sustain  the  referee's  conclusion.  Iib 
quite  satisfied  that  the  Roberts  note  went  to  makeup 
the  sum  indorsed,  as  of  November  19,  1867.  This  note 
was  not  paid  by  Roberts,  and  therefore  did  not  operate 
as  payment  upon  the  mortgage.  The  giving  of  a  note 
by  a  debtor  to  his  creditor  is  not  i)ayment  (Hill'- 
Beebe,  13  N.  Y.  566,  567;  Id.  167;  Bradford  ».  Fox,* 
Id.  287  ;  Cole  v,  Sacket,  1  mil,  516  ;  Waydell  «.Luer,  8 
Id.  448).  All  parties  interested  seem  to  have  unde*" 
stood  tliat  the  installment  of  November  19,  1867,  re- 
mained unpaid.  Payments  were  made  upon  Ihenw^^' 
gage  under  such  understanding,  and  the  premises  w^^ 
sold,  and  the  transferee  held  them  nnder  such  and 
standing.  The  receipts  given  to  evidence  the  paym^ 
of  the  installment  and  interest  due  November  19, 1 
were  subject  to  explanation  by  oral  proof  (Bradford 
Fox,  38  N.  Y.  289).  I  am  entirely  satisfied  tliat  j 
tice  has  been  done  in  this  case  by  the  judgment 

pealed  from. 

Judgment  affirmed,  with  costs. 

Leakned,  p.  J.,  and  Boardman,  J.,  concorred. 

Prom  the  judgment  entered  thereon  the  plain' 
appealed  to  the  court  of  appeals. 

Johnson  &  Prescott^  for  plaintiff,  appellant.-^ 
testimony  of  McDougall  as  to  conversation  with 
erts  was  error.    A  bona  fide  purchaser,  in  good  fai 
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valaable  consideration,  and  without  notice,  is 
Led  to  the  protection  of  the  law  {Slory  Eq,  §§ 
1228,  1232,  and  eases  cited ;  4  Kent  Com,  152  et 
;  15  Ves.  329  ;  2  Mad.  Ch,  Pr.  128 ;  Dart  on  Ven, 
!«r.  118,  119;  Bayley  v.  Greenleaf,  7  Wheat,  46; 
lard  on  Ileal  Est  116 ;  Burlingame  v,  Robins,  21 
h.  327).  It  was  mere  hearsay  and  inadmissible.  It 
not  claimed  to  have  been  made  in  presence  of  any 
y  to  this  action,  and  allowable  as  such  (Wilson  v. 
rem,  16  Johns,  289).  But  if  so  it  was  incompetent 
ifield  V.  Carpenter,  13  Johns,  350 ;  Irvine  v.  Cook, 
/S.  239 ;  People  t.  Parish,  4  Den,  153  ;  Jones  v, 
Ibut,  39  Barb,  403 ;  Phillips  v,  Tliompson,  1  Johns. 
131;  Harris  t.  Ely,  1  Selden  Notes,  35).  The 
th  of  Roberts  did  not  make  them  competent.  When 
lehewas  not  claimed  to  be  in  extremis ;  this  is 
only  ground  for  allowance  (Gray  n,  Goodrich,  7 
w.  96).  If  made  while  in  extremis  they  would 
on  all  established  rules,  have  been  admissible 
Ison  V.  Boerem,  15  Johns,  286 ;  Kent  v.  Walton,  7 
%i.  256).  The  statements  were  not  claimed  to  have 
\  given  as  at  variance  with  his  interest.  On  the 
rary,  they  were  solely  in  his  own  interest,  and  to 
It  his  creditor,  in  whose  interest  they  were  offered  ; 
ifore  improper  (Waring  o.  Warren,  1  Johns.  340  ; 
te  «.  Chouteau,  10  Barb,  202 ;  People  v,  Blakeley, 
%rk.  Cr.  185;   Burlingame  v.  Robbins,  21  Barb. 

The  statements  were  intended  to,  and  did  partly 
^y  or  effect  plaintiff's  title,  and  so  were  incompe- 
(iS.,  and  Carter  v.  Buchanan,  9  Ga,  539).  Im- 
>er  testimony  having  been  received,  bearing  upon 
^sult,  a  new  trial  should  be  had.  The  evidence 
n  was  mere  hearsay,  and  inadmissible  (Paige  v. 
«rin,  7  Hill^  361 ;  Beach  v.  Wise,  1  Id.  612  ;  cases 
inbefore  cited).  Where  the  error  is  in  the  admis- 
of  illegal  evidence,  which  bears  in  the  least  degree 
the  question  in  issue,  it  cannot  be  disregarded 
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(Worrall  v,  Parmelee,  1  N.  Y.  019  ;  Williams  v.  Pitch, 
18  Id,  540 ;   Baird  v.  Gillett,  47  Id.  186  ;    People  v. 
Wiley,  3  Hill,  194,  214  ;  Marquand  v.  Webb,  16/o7^fW. 
90 ;  Osgood  v.  President,  &c.,  3  Cow,  612  ;  Hawley  c. 
Hatter,  9  ^ir/2,  134).     If  the  error  is  in  rejection  of 
evidence,  it  cannot  be  disregarded  on  the  ground  that 
it  did  not  necessarily  affect  the  result,  bat  only  on  the 
ground  it  could  not  (Starbird  v.  Barrens,  43  N.  7. 
200  ;  Forrest  v.  Forrest,  25  Id.  510 ;  Clapp  v.  Fuller- 
ton,  34  Id.  195  ;  Piatt  v.  Piatt,  2  N.  Y.  Supm.  CL  [T. 
iSkC]  26;  Patterson  v.  Copeland,  62  Bow.  Pr.  461; 
Church  V.  Kidd,  3  Hun,  254,  267 ;  WiUiams  v.  Fitch, 
18  N.  Y.  546,  552). 

Barlow  &  Son,   for  defendant,   respondent.— The 
receipt  may  be  explained  by  parol  (Howard  v.  Norton,      ] 
65  Barb.  161;   Foster  v.  Newburg,   68  iV.  Y.  481). 
Where  a  note,  bill  or  check  of  a  third  i)erson  is  taken 
to  apply  on  a  debt,  the  presumption  is  that  it  is  addi- 
tional  security,  and  not  payment,  and   the  onus  of 
proving  it  a  payment  rests  upon  the  debtor  (Darnell 
V.  Morehouwse,  30  How.  Pr.  511 ;  Noel  tj.  Murray,  13 ilT. 
Y.  107 ;  Hill  v.  Bebee,  Id.  556).     That  the  giving  of  a 
note  by  the  debtor  to  his  creditor  is  no  payment  is  well 
settled  (Noel  v.  Murray,  13  N.  Y.  167;  Cole  v.  Sackett, 
1  Hill  510  ;  Waydell  v.  Luer,  5  Id.  448;  EUwood  t?. 
Diefendorf,  5  Barb.  398  ;  Bradford  v.  Fox,  38  N.  Y 
289  ;  Gibson  v.  Toby,  53  Barb.  191).     The  evidence  o! 
D.  McDougall  was  entirely  competent.     The  intere^^ 
Roberts  had  in  said  real  estate  was  whatever  there  w^ 
above  the  incumbrances;  and  his  declarations  tht** 
made  were  competent  evidence  to  show  his  interest  i^ 
the  real  estate,  not  only  against  him,  but  against  ^J^ 
claiming  under  him  (Padgett  v.  Lawrence,  10  Pail/^f 
170  ;  Jackson  v.  Vredenburgh,  1  Johns.  159 ;  Jackson 
-0.  Baird,  4  Id.  230  ;    Pitts  v.  Wilder,  1  N.  Y.  625 ; 
Burlingame  v.  Robins,  21  Barb.  327 ;  Sheldon  v.  T^n 
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,  16  Id.  26  ;  Jackson  v.  Cole,  4  Cow.  587 ;  Vroo- 
1  V.  King,  36  If.  Y.  478,  482).  The  judgment  will 
l>e  reversed  where  all  the  evidence  comes  up  before 

court,  and  they  see  that  justice  has  been  done 
lie  case,  even  if  there  have  been  errors  wliich  could 

"have  changed  the  result  (Cary  i?.  Sprague,  12  Wend. 
;  Smith  v.  Kerr,  1  Barb.  155  ;  Gardiner  »,  Tubbs,  21 
end.  169 ;  Stiles  v.  Tilford,  10  Id.  338-340 ;  Burt  v. 
dth,  6  Barb.  283  ;  Supervisors  of  Chenango  v.  Bird- 
l1,  4  Wend.  453,  458). 

Church,  Ch.  J. — We  concur  with  the  general  term 
Lat  the  declarations  of  Roberts  were  inadmissible,  and 
lat  the  referee  erred  in  receiving  the  evidence  of  such 
dmission. 

But  we  are  nnable  to  concur  in  the  affirmance  of 
the  judgment  notwithstanding  such  error. 

There  is  no  distinction  between  actions  of  legal  and 
those  of  an  equitable  nature,  in  respect  to  the  avail- 
ability of  exceptions  taken  upon  the  trial  upon  the 
admission  of  incomi)etent  evidence,  and  no  reason  is 
P^iXJeived  for  such  a  distinction.  Improper  evidence 
^y  influence  a  court  or  referee  as  well  as  a  jury.  The 
*rtyhas  a  right  to  an  adjudication  upon  legal  evi- 
^nce.    In  the  language  of  Comstock,  J.,  in  AVilliams 

Smith,  18  I/'.  Y.  546,  ''  the  defendant  was  entitled  to 
^^  referee's  judgment  upon  the  testimony  which  was 
•x^petenf  I  am  not  aware  that  any  different  rule 
^^  prevailed,  or  that  it  has  been  in  any  respect  modi- 
'd.    It  has  been  uniformly  adhered  to  by  this  court 

^U  actions,  whether  of  a  legal  or  equitable  character. 
^  the  case  of  Forrest  v.  Forrest,  25  N.  Y.  50,  there 
^^  a  feigned  issue,  and  the  court  held  that  the  trial 
^^  to  be  reviewed  on  the  principles  on  which  a  court 

^^tiity  examined  the  trial  of  a  feigned  issue  awarded 
^  the  information  of  its  own  conscience,  and  not  as 
a  strict  bill  of  exceptions.    Clapp  v.  FuUerton, 
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34  i\^.  Y.  190,  was  an  appeal  from  a  surrogate's  decree 
upon  the  probate  of  a  will.  In  such  cases  the  hearing 
is  c/e  Horo  in  the  api)ellate  court,  and  they  may  be  de- 
termined upon  the  competent  evidence  appearing,  dis- 
regarding such  as  is  incomjDetent. 

Neitlier  of  these  decisions  is  applicable  to  this  case. 
It  is  impossible  to  say  how  influential  the  incompetent 
evidence  was  upon  the  mind  of  the  refei'ee.  The  ques- 
tion at  issue  was,  whether  a  certai n  bond  and  mortgage 
had  been  paid  in  full,  and  this  depended  upon  whethff 
a  note  had  been  given  for  an  indorsement  of  $1,000, 
which  had  not  been  paid.  The  declai-ations  of  Roberts 
while  owning  the  property,  and  who  gave  the  note, 
were  direct  and  forcible  to  the  point,  that  such  a  note 
had  been  given,  and  if  competent  and  detailed  by  a 
reliable  witness,  would  be  quite  decisive.  These  decla- 
mtions  were  mere  hearsay,  and  were  also,  I  think  in- 
competent under  the  Code,  Roberts  being  dead. 

An  error  in  receiving  incompetent  evidence,  if  prop- 
erly excepted  to,  can  only  be  disregarded  when  it  can 
be  seen  that  it  did  no  harm.  If  the  evidence  was  slight 
or  irrelevant,  or  without  it  the  fact  was  conclusively 
established  by  other  evidence,  it  may  be  disi>?garded, 
because  it  could  not  have  injured  the  other  party. 

It  is  not  denied  that  this  evidence  was  material,  and 
it  ciinnot  beaflirmed  that  without  it  the  evidence  was 
conclusive  in  favor  of  the  defendant's  position.  Evi- 
dence, to  be  conclusive,  must  be  such  as  to  be  capable 
of  but  one  construction,  and  incapable  of  being  an- 
swered. I  am  inclined  to  concur  with  the  general 
term,  that  without  this  evidence  the  referee  would 
have  been  warranted  in  finding  the  giving  of  the  note 
for  the  payment  of  $1,000,  but  this  evidence  is  not  con- 
clusive. It  depends  ux>on  the  credibility  of  witnesses, 
upon  inferences  to  be  drawn  from  circumstances,  and 
we  cannot  say  that  a  new  trial  may  not  throw  addi- 
tioiuil  light  upon  the  case. 


ABBOXrs    NEW   CASES.  ::07 


Dayton  v.  Church. 


Upon  looking  at  all  the  circumstances,  the  proba- 
bility is  in  favor  of  the  defendant's  contention,  and  it 
may  be  that  a  new  trial  will  produce  the  same  result, 
ivjth  an  accumulation  of  costs  against  the  appelhint, 
but  the  error  cannot  be  overlooked  without  establish- 
ing a  mischievous  precedent. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted,  \vith  costs  to  abide  event. 

The    judges  all  concurred,  except  Andkews,   J., 


DAYTON    D.    CHURCH. 

City   Court   of  Brooklyn ;  Special  Terrn^  November^ 

1879. 

JtTBORS. — Verdict. — Personating    a    Juror. —  Impbaciimrnt    ok 

Verdict. 

1*Ke  sworn  statements  of  jaryraen  as  to  tho  extent  and  clmractrr  of 
tbeir  private  deliberations  cannot  be  received  to  impeach  or  qualify 
tlieir  verdict. 

3ut  ^clicrc  the  verdict  has  been  erroneously  stated  to  the  court  or 
entered  by  its  clerk,  affidavits  may  be  received  to  correct  the  error. 

"Wliore  the  juror  summoned  did  not  attend,  and  some  person,  ^hoso 
name  was  not  on  the  panel,  answered  to  his  name  and  served,  all 
partic-3  l>eing  ignorant  of  the  substitution, — Held,  that  the  verdict 
s  tliat  of  eleven  men  only,  and  should  therefore  be  set  aside. 


>lotion  by  defendant  to  set  aside  a  verdict. 

This  action  was  brought  by  John  11.  Dayton  and 
Roger  H.  Waldo  against  William  II.  Church,  on  an 
account  stated,  to  recover  a  balance  of  §1,398.76,  due 
upon  cotton  contracts.  The  jury  rendered  a  verdict 
for  the  plaintiff  for  the  whole  amount  claimed. 

Subsequent  to  the  trial  it  was  discovered  that  some 
whose  name  was  not  on  the  panel  had  person  ■ 
one  of  those  summoned  as  a  juryman,  answered 
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to  his  name,  been  sworn  upon  the  jury,  and  partia- 
pated  in  its  decision. 

The  material  facts  appear  in  the  opinion. 

SJieldon  &  Brown^  for  defendant  and  motion. 

H.  Fales^  for  plaintiff,  opposed. 

Neilson,  Ch.  J. — The  plaintiffs  had  acted  if 
brokers  for  the  defendant  in  contracting  for  the  pur 
chase  and  sale  of  cotton.  The  contracts  were  on  time^ 
and  had  been  in  each  instance  closed  without  the  de- 
livery or  acceptance  of  the  cotton.  The  action  wm 
brought  on  an  account  stated;  balance  claimed, 
$1,898.76.  The  most  serious  question  raised  on  the 
trial  related  to  the  validity  of  those  contracts.  The 
jury  were  instructed  that  if  the  contracts  had  beei 
made  with  the  mutual  understanding  or  intent  that 
the  cotton  was  not  to  be  delivered  or  accepted,  they 
were  illegal,  and  the  plaintiffs  could  not  recover;  that 
in  determining  that  question  the  jury  were  to  consider  k 
the  evidence,  the  form  of  the  contracts,  the  course  of  \ 
business  pursued,  and  the  attending  circumstances.  ^ 
In  linding  the  verdict  for  the  plaintiffs,  the  jury  ap-  | 
pear  to  have  determined  that  the  account  had  been  j 
rendered  to  and  retained  by  the  defendant  without  \ 
objecting  to  its  correctness ;  and  that  the  contracts 
were  not  made  with  the  intent  that  no  cotton  shouM 
be  delivered. 

An  application  is  now  made  on  behalf  of  the  de- 
fendant to  set  aside  the  verdict  on  the  ground  that  cer- 
tain irregularities  had  occurred. 

It  is  claimed,  and  by  the  certificate  of  some  of  the 
jurors  (which  I  shall  respect  as  if  it  were  an  affidavit), 
has  been  proved,  that  in  their  deliberations,  andia 
agreeing  on  the  verdict,  they  did  not  consider  the 
question  whether  it  was  the  intention  of  the  partte 
in  making  the  contracts,  that  no  cotton  should  ha 
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^d  or  accepted.  It  is  sufficient  to  say  that  it  is 
tied  that  the  swoni  statements  of  jurymen,  as 
extent  and  character  of  their  private  delibera- 
annot  be  received  to  imi)each  or  qualify  their 
.  But  where  the  verdict  has  been  erroneously 
to  the  court  or  entered  by  its  clerk,  affidavits 
J  received  to  correct  the  error.  Even  this  prac- 
)  manifestly  in  aid  of  justice,  was  adopted  after 
contention.  The  cases  as  to  each  rule  are  cited 
rymple  v.  Williams  (63  N.  Y.  361). 
3  other  irregularity  charged  deserves  serious 
ion.  Addison  Chapman,  of  141  Java  street,  in 
ty,  had  been  drawn  as  one  of  the  jurors  to  serve 
term  when  this  cause  was  tried.  The  formalities 
ed  by  statute  had  been  observed,  the  jury  list, 
^rtified  by  the  commissioner,  had  been  received 
itered  in  the  records  of  the  court,  and  the  notices 
I  on  the  jurors  by  the  sheriff.  Mr.  Chapman  was 
served.  He  did  not  attend  the  court  as  required, 
)me  i)erson  who  assumed  and  answered  to  Chap- 
I  name,  took  the  oath  and  served  in  his  place  and 
He  was  with  the  jurors  by  whom  this  verdict 
)und.  By  what  corrupt  management  that  substi- 
i  was  brought  about  has  not  been  discovered ; 
he  name,  age,  residence  and  occui)ation  of  that 
ided  juryman  remain  unknown.  His  character 
perhaps,  be  inferred  from  the  crime  thus  com- 
L 

it  in  determining  whether  the  verdict  should  be 
Jted  or  not  it  is  only  necessary  to  refer  to  familiar 
pies,  and  to  some  of  the  cases  as  nearly  akin  to 
ise  as  can  be  recalled. 

pass  over  cases  where  the  irregularity  arose 
■he  mistake  of  the  officers  in  drawing  the  jury, 
J  Cow.  684  and  7  Wend.  417 ;  or  where  the  ques- 
rza  one  of  misnomer  merely,  as  in  Willes^  488 ;  or 
the  juror  had  in  fact  been  summoned,  but  by 
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the  wrong  name,  and  had  the  requisite  qoalifica 
as  in  12  East^  231,  note  ;  and  other  cases  of  al 
irregularity,  somewhat  unlike  that  before  us. 
case  of  Hill  v,  Yates  (12  East^  229)  is  more  direcl 
the  purpose.  There  the  son  of  a  juryman  whose 
was  on  the  panel,  answered  when  his  father  was  a 
and  served  on  the  jury.  A  motion  to  set  asid< 
verdict  was  denied.  That  decision  has  not  beei 
lowed  in  the  English  courts,  and  with  us  wa 
pudiated  in  People  v.  Rawson  (7  Wend,  434).  In 
man  v,  Beaumont  ( Willes^  484),  an  action  of  tres 
damages  one  shilling,  the  verdict  was  set  asid< 
cause  Richard  Shepherd,  not  on  the  nisi  prius  p 
answered  as  Richard  Greater,  whose  name  was 
and  having  been  sworn  acted  as  one  of  the 
The  same  doctrine  was  laid  down  in  King  «.  Trema 
Dowl,  &  Ryl,  684)  and  in  Dovey  v,  Hobson  (7  Tc 
464),  substituted  jurors  acting,  and  the  verdict 
aside.  As  in  such  cases  the  mere  record  would  ap 
to  be  complete,  it  was  held  that  the  proper  moc 
raising  the  question  of  regularity  was  by  extran 
proof.  It  is  obvious,  also,  that  wliere  the  suitor 
no  notice  of  the  fact  that  the  stranger,  taking  his 
with  the  jury,  is  an  intruder,  nothing  in  the  nata 
consent  or  waiver  can  be  imputed,  nor  does  the  ( 
to  challenge  apply,  says  Willes,  save  to  one  who 
capable  of  serving  if  the  objection  be  answered." 
J.  WiLLES  and  Judge  Littledale  concur  in  sa] 
that  the  intruder  '*is  no  juror  at  all,"  and  in  se? 
of  the  cases  where  the  jury  was  thus  made  up, 
judges  refer  to  the  verdict  as  that  of  eleven  mea 
disapproving  of  the  case  of  Hill  v,  Yates,  to  which 
have  referred,  Judge  Sutherland  says  :  "  It  app 
to  me  to  have  been  the  verdict  of  but  eleven  men; 
twelfth  man  was  no  juror  ;  he  was  not  on  the  paw 
(7  Wend.  424). 

I  am  thus,  by  a  strong  concurrence  of  authofi 
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ne  of  the  cases  civil,  some  criminal,  brought  to  the 
nclasion  tliat  the  verdict  in  this  case  cannot  stand. 
was  the  verdict  of  eleven  men.  But  another  infirmity 
fcaches.  The  stranger  who  ijersonated  Chapman  was 
ith  the  eleven  jurymen  in  the  room,  taking  part  in 
leir  deliberations,  apparently  entitled  to  their  respect 
id  confidence,  and  whether  his  influence  was  good  or 
dl,  bis  presence  there  was  improper. 

In  view  of  all  this,  I  am  not  able  to  say  that  the 
efendant  has  not  suffered  from  the  irregularity.  Re- 
uding  this  as  a  mis- trial  the  verdict  must  be  set  aside, 
at  without  costs. 


POTER  V.  N.  Y.  CENTRAL,  &c.  R.  R.  CO. 

HT.    T.  Common  Pleas;  Oeneral    Term^   November, 

1879. 

hULBT  Jury. — Statutes. — ^New  York  District  Courts. — Assent. 

Bider  1  X.  1869,  p.  933,  c.  410,— which  provides  that  in  district 
ttnirt  cases,  if  any  party  shall  claim  and  the  other  assent,  a  jury  of 
twelve  shall  be  ordered,— the  claim  may  be  made  at  any  time  before 
triiL* 

Aeusent  is  sufficiently  manifested  by  any  conduct  which  satisfies 
the  justice,  and  justifies  him  in  putting  the  machinery  of  the  court 
b  motion  to  secure  a  jury. 

Stttotcs  giving  a  right  of  trial  by  jury  are  to  be  liberally  construed  in 
favor  of  that  mode  of  trial. 

Appeal  from  a  judgment  of  a  district  court  of  the 
Sty  of  New  York. 

In  this  case  the  plaintiff  did  not  ask  a  jury  trial  at 


♦  Compare  N.  Y.  Dyeing  and  Printing  Co.  v.  Fox,  0  Daly,  408, 
>^  cases  cited ;  Avogrado  v.  Bull,  4  E,  D.  Smith,  »84 ;  Mcech  r. 
'n)wii,  4  Abh.  Pr.  19;  8.  C,  1  IlUl,  257;  Mayor,  &c.  of  N.  Y.  v. 
Etwo,  1  A».  Pr,  344;  S.  C,  4  E,  D.  SmiOi,  142. 
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the  time  of  joining  issue,  but  afterwards,  and  on  th 
day  when  the  case  was  called,  asked  for  a  full  jwy, 
Defendant  interposed  no  objection  ;  plaintiff  paid  the 
jury  fees  and  a  jury  was  ordered,  and  defendant  asked 
an  adjournment  of  the  trial.  On  the  adjourned  daj 
he  asked  another  adjournment,  and  on  the  day  of  trial 
he  moved  to  quash  the  venire  on  the  ground  that  rb 
demand  of  a  jury  under  the  act  of  1869,  as  well  tf 
under  the  former  act,  must  be  made  at  thetimeof  jmn-j 
ing  issue.     The  statute  of  1809  provides  as  follows; 

"  Section  1.  In  all  cases  where  both  parties  toanf 
action  brought  or  to  be  brought  in  a  district  conrtil 
the  city  of  New  York,  shall  assent  thereto,  or  when 
any  party  shall  have  claimed,  and  the  other  shall 
assent  thereto,  the  justice  of  said  court  shall  orderi 
jury  of  twelve  men  to  be  summoned  to  try  the  issna 
In  such  case  the  clerk  shall  draw  twenty-four  name^ 
and  the  same  shall  be  summoned  in  the  manner  now 
required  by  law,  and  twelve  of  such  number  shall  h 
drawn  to  try  the  cause.  The  jury  fee  to  be  deposited 
in  such  cases  shall  be  six  dollai*s,  besides  the  officers 
fees  for  summoning  the  jury"  (1  L,  1869,  p.  932} c* 
410). 

The  motion  was  granted,  and  the  case  tried  withoot 
a  jury  by  the  justice,  who  decided  in  favor  of  the  de- 
fendant. 

Plaintiff  appealed  from  the  judgment. 

//.  2>.  ITotcJikiss,  for  plaintiff,  appellant. 

M.  F.  Loomis^  for  defendant,  respondent. 

By  the  Court.*— Charles  P.  Daly,  Ch.  J-* 
[Orally.] — It  was  competent  for  the  legislature  to p" 
a  right  of  trial  by  jury  in  these  courts,  in  such  wo^ 
as  they  might  prescribe.    Before  the  act  of  1869,  eitta^ 

*  Present  Chasles  P.  Daly,  Ch.  J.,  and  Yak  Hobskk  AndJ*'*  | 
Daly,  JJ. 
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rtj  might,  at  the  time  of  joining  issue  but  not  af ter- 
rda,  claim  a  jury  of  six.  This  right  was  given  by 
i  previous  statute  {L.  1857,  c.  344,  §  34).  The  act 
1869,  and  the  jury  it  provides  for,  are  of  a  different 
aracter.  [The  chief  justice  here  read  the  statute 
ove  stated.] 

Now,  even  if  a  party  had  demanded  a  jury  of  six, 
td  it  had  been  refused,  because  not  demanded  accord- 
\g  to  the  requirements  of  the  statute  relating  to  the 
iry  of  six,  a  jury  of  twelve  might  still  be  secured  under 
le  act  of  1809,  for  this  is  an  entirely  new  provision, 
id  relates  to  a  different  kind  of  jury.  It  specifies  no 
me  in  which  the  claim  or  the  assent  must  be  made, 
It  merely  the  conditions  on  which  a  jury  of  twelve 
lall  be  ordered.  The  restriction,  therefore,  in  the 
rmer  act,  requiring  the  demand  to  be  made  when 
jueis  joined,  does  not  apply  to  the  claim  of  a  jury 
ider  the  new  act. 

The  whole  question,  therefore,  is  whether,  in  this 
.88,  there  was  an  assent  on  the  part  of  the  defendant 

►  plaintifTs  claim  of  a  jury  of  twelve. 

We  are  of  opinion  that  the  statute  is  to  be  liberally 
mstmed,  in  favor  of  trial  by  jury.  It  does  not  say 
I  what  manner  the  necessary  assent  shall  be  nuini- 
«ted,  and  we  are  of  opinion  that  it  is  suflScient  if  it 
early  gives  the  court  to  understand  that  both  parties 
issnt,  or  that  one  has  claimed  and  the  other  assents 

>  the  ordering  of  a  jury  of  twelve,  so  that  the  court 
'ay  put  the  necessary  machinery  in  motion. 

In  this  case,  the  return,  by  which  we  must  be  gov- 
^ed,  shows  that  the  i^laintiff  demanded  *'a  full 
iry,"  and  this  sufficiently  establishes  a  demand  of  the 
try  of  twelve. 

The  kind  of  assent  required  not  being  specified  by 
le statute,  the  law  should  require  such  a  manifesta- 
)n  of  assent  as  satisfies  the  court  and  enables  it  to 
it  the  machinery  of  the  court  in  motion  to  secure  the 
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ordering  of  the  jury.  For  this  purpose  assent  ex- 
pressed in  writing  or  in  words  is  not  essential.  The 
maxim  that  silence  gives  consent  is  applicable  in  thia» 
as  in  the  case  of  one  of  the  most  important  contracts^ 
an  engagement  of  maniage  (Homan  v.  Earle,  53  K 
r.  207).* 

The  fact  that  the  jury  fees  were  paid  by  plaint- 
iff, and  that  an  adjournment  was  had  on  the  defend- 
ant's request  for  the  purpose  of  the  trial,  manifests 
assent  just  as  i)lainly  as  if  he  had  expi'essed  assent  in 
words.  A  tacit  assent  is  sufficient  to  satisfy  the  stat- 
ute, and,  therefore,  after  a  full  jury  had  been  requested 
by  the  plaintiff,  and  defendant  had  manifested  his 
assent  by  not  objecting,  and  by  asking  for  and  taking 
an  adjournment  for  the  purposes  of  trial,  it  was  error 
to  quash  the  venire  and  refuse  a  trial  by  jury. 

On  this  ground  alone,  the  judgment  must  be  le- 
versed. 


All  the  judges  concurred. 


McETEERE  v.  LITTLE. 

If.  T.  Common  Pleas  ;  General  Term^  Noteraher^  1878. 

Agahi^  Fehruary^  1879. 

Appeal. — Marine  Court. — Common  Pleas. — Court  op  Appkau.^ 

Verdict. — New  Trial. 

The  statutes  regulating  appeals  from  tlic  general  term  of  the  mariiM 
court  to  the  court  of  couimon  pleas,  ussimUate  the  practi(!e  upon 
such  appeals  to  that  governing  appeals  to  the  court  of  appeals. 

On  an  apiK-al  from  an  order  of  the  general  term  of  the  marine  court 
granting  a  new  trial,  the  court  of  commou  picas,  whicli,  with  m- 
jwct  to  the  murine  court,  is  the  court  of  last  resort,  cannot  examine 
the  testimony  taken  at  the  trial  for  the  purpose   of  determioiog 


*  Reported  below  in  14  AlA.  Pr,  If,  8.  402. 
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irhetbcr  the  general  term  or  the  jury  was  right  in  its  weighing  of 
tbc  evidcDcc. 


Appeals  from  the  marine  court  to  the  court  of  common  plead  must  be 
dismissed,  where  it  appears  by  the  returu  that  questions  of  fact 
^veru  le<^itimatcly  before  the  general  term  of  the  former,  and  that 
the  evidence  was  such  that  the  court  may  have  reversed  the  judg- 
ment on  the  facts. 

I-    General  Term^  November^  1879. 
Appeal  by  plaintiflf  from  an  order  of  the  general 
term  of  the  New  York  marine  court,  reversing  a  judg- 
entei'ed  upon  the  verdict  o£  a  jury. 

The  action  was  brought  by  Mary  Ann  McEteere, 
gainst  William  McCarthy  Little,  as  executor,  &c.,  of 
A^ngusta  M.  Little,  to  recover  for  wages,  and  for  money 
lent.  The  defendant  j^leaded,  1.  A  general  denial ;  2. 
A.  former  adjudication  in  her  favor  in  a  suit  on  the 
same  demands,  brought  against  her  by  the  plain tilT  in 
France  ;  and,  3.  Pull  settlementand  payment  in  Rome. 

The  defendant's  counsel  took  various  exceptions 
during  the  trial ;  and,  after  the  verdict,  which  was  in 
favor  of  the  i^laintiff,  made  a  motion  for  a  new  trial  on 
the  minutes,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  and  on  the  further  ground  that 
there  was  not  suflBcient  evidence  to  support  the  verdict. 
The  court,  at  trial  term,  denied  the  motion  for  a  new 
trial  ;  and  the  defendant  excepted,  and  then  appealed 
to  the  general  term  of  the  marine  court  from  the  judg- 
ment, and  also  from  the  order  denying  the  motion  for 
a  new  trial.  The  case  was  before  the  marine  court  at 
general  term  in  such  a  form  that  the  exceptions  and 
the  evidence  all  passed  under  the  review ;  and  that 
tribunal  reversed  the  judgment,  and  ordered  a  new 
trial,  with  costs  to  abide  the  event. 

Krom  that  order  of  the  general  term  the  plaintiff 
appealed  to  the  court  of  common  pleas. 

George  F.  Langbein^  for  plaintiff,  appellant. 
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Ji /chard  JL  Henry ^  for  defendant,  respondent. 

Van  Hokskx,  J. — [After  stating  the  fact5.]— The 
counsel  lor  the  appeUant  insisted  upon  the  argameot 
that  I  he  general  term  revei-sed  the  jiidgment  on  the 
<rroiind    that  the  verdict  was   against   the  evidenoR 
That  proposition  involved  consequences  fatal  to  die 
appeal.    The  changes  that  have,  within  the  past  feir 
years,  been  made  in  the  laws  respecting  the  mariw 
court  have  altered  the  rules  which  formerly  goveraed 
appeals  from  that  court  to  the  court  of  common  pleai 
The   marine    court   may  grant    new   trials ;  and  as 
appeal  may  be  taken  to  the  court  of  common  plew^ 
when  tliat  power  is  exercised  (//.  1872,  c.  629,  §§9-11; 
L,  1874,  c.  54r),  §  9  ;  Z.  1875,  c.  479,  §  43).    The  lan- 
guage of  the  acts  of  1874  and  1875  is  certainly  broad 
enough  to  embrace  an  appeal  from  an  order  granting  a 
new  trial  on  the  ground  that  the  verdict  of  the  jury  wis   , 
against  evidence ;  but  such,  I  think,  w^as  not  the  inten- 
tion of  the  legislature.    The  language  of  the  acts  above 
cited  is  similar  to,  if  not  identical  with,  the  language 
of  section  11,  Code  of  Procedure.    That  section  author- 
ized appeals  to  the  court  of  appeals  from  orders  ji[rant- 
ing  new  trials,  but  until  sections  268  and  272  were 
amended  so  as  to  provide  for  a  review  of  the  finding? 
of  fact  made  by  a  single  judge,  or  by  a  referee,  there 
was  no  way  in  which  the  court  of  appeals  could,  on  an 
appeal  from  an  order  granting  a  new  trial,  pass  upon 
the  evidence  and  the  correctness  of  the  findings.   And 
to  this  very  day,  though  the  Code  explicitly  author- 
izes an  appeal  to  the  court  of  appeals,  from  an  order 
granting  a  new  trial,  there  is  no  method  known  to  the 
hiw  l>y  which  that  court  can  review  the  action  of  the 
general  term  in  setting  aside  a  verdict  as  against  the 
weight  of  evidence.     Where  only  pure  questions  of 
law  are  involved,  an  api)eal  from  an  order  granting  a 
new  trial  will  lie  to  the  court  of  appeals,  but  where 
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iral  term  sets  aside  a  vei-dict  as  against  evi- 
lie  appeal  will  be  dismissed,  or  judgment  abso- 
inst  the  appellant  will  t>e  pronoiincetl,  by  Che 
!  appeals,  unless  the  uncoatwdicted  evidence 
lably  shows  the  right  of  the  appellant  to  a 
nt  in  hi3  favor  (Wriglit  v.  Hunter,  46  JS\  T. 
ods  V.  Crooke,  46  Id.  C9  ;  Wagner  c.  H.  R.  R., 
115).  There  is  a  long  line  of  decisions  of  tlie 
'.  appeals  holding  that  the  mere  jurisdiction  to 
D  an  apx>eal  from  an  order  granting  a  new  trial, 
imposeon  that  court  the  duty  of  weighing  con- 
evidence  (see  Hoyt  v.  Sheldon,  19  N.  Y.  207; 
I.  Schuyler,  20  Id.  623 ;  Young  d.  Davis,  30  Id. 

ink  the  same  effect  must  be  given  to  tlie  acts  of 
d  1875  as  was  given  to  section  11  of  the  Code  of 
ire ;  and  that  the  court  of  common  pleas,  which, 
■spect  to  the  marine  court,  is  the  court  of  last 
cannot,  with  propriety,  examine  the  testimony 
it  the  trial  for  the  purpose  of  determining 
r  the  general  term  or  the  jury  was  right  in  its 
ig  of  the  evidence.    Whether,  iinder  the  present 

the  law,  it  is  competent  for  this  court  to  re- 
e  facta  on  an  appeal  from  an  order  of  the  marine 
ranting  a  new  trial,  wliere  the  action  iias  been 
ifore  a  single  judge  or  a  referee,  it  is  not  now 
ry  to  determine.  If  this  court  cannot  review 
er  appealed  from,  and  I  think  it  clear  that  it 

if,  as  the  appellant  contends,  a  new  trial  was 
I  on  the  grounds  tliat  the  vei-dict  was  against  the 
of  evidence,  it  becomes  important  to  deteiraine 
isposition  should  be  made  of  this  ca^e.  It  ap- 
bat  the  respondent  took  exceptions,  wltich  were 
y  included  in  the  case.  One,  at  least,  of  those 
ons  seems  to  me  to  be  good.  Tlie  genei'al  de- 
jaded  by  the  defendant  put  the  plaintiff  to  her 
There  was  a  direct  conflict  between  the  plaint- 
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iff  and  the  defendant  as  to  the  rate  of  wages  to  be  paid, 
the  phiintilf  claiming  $25  per  month,  and  the  defend- 
ant insisting  that  §16  per  month  was  the  amount  agreed 
upon.     Under  the  circumstances  the  justice  at  the  trial 
told  the  jury  that  the  burden  of  proof  was  on  the  de- 
fendant, and  that  the  plaintiiTs  claim  was  admitted.  lb 
that  instruction   the  defendant's    counsel   excepted. 
That  the  instruction  was  wrong,  and  that  it  must  Imre 
prejudiced  the  defendant's  case,  is  obvious.    For  thit 
error  of  the  judge  at  the  trial,  the  general  term  may 
very  i)roi)erly  have  reversed  the  judgment,  and  ordered 
a  new  trial.    The  exception  to  that  instruction  having 
been  well  taken,  I  think  absolute  judgment  should  ta 
rendered  against  the  plaintiff  (East  River  Bank  v.  Ear- 
ned y,  4  Kef/es,  279  ;  Sands  v.  Crooke,  46  JK  7. 2»; 
Cobb  r.  Hatfield,  Id.  637,  538). 

Order  affirmed,  and  judgment  absolute  against  tiie 
plaintiff. 

Daly,  Ch.  J.,  concurred. 


II.  General  Term^  February^  1879. 
Motion  by  the  plaintiff  to  modify  the  foregoing  ^ 
cision. 

George  F.  Langhein^  for  the  plaintiff  and  motion-'' 
If  the  court  of  common  pleas  has  no  power  torevi^* 
the  facts  on  an  appeal  from  an  order  of  the  general  16^ 
of  the  marine  court,  reversi^^g  a  judgment  on  a  verdi^^ 
and  granting  a  new  trial,  it  has  none  to  render  jnd»' 
ment  absolute,  but  should  have  dismissed  the  app^ 
(Wright  V.  Hunter,  46  N.  F.  409  ;  Sands  t.  Cooke,  /^ 
569  ;   Wagner  v,  Hudson  River  R.  R.  Co.,  70  Id.  61^)' 
The  court  had  no  right  to  render  judgment  al)Soli^*^ 
arbitrarily.    Some  facts  in  reason  must  exist  in  just*^ 
to  cut  off  the  plaintiff  from  her  new  trial.    Anyolb^ 
construction  of  the  marine  court  act  (//.  1875,  c.  479,  §^ 
subd.  2)  is  against  all  reason  as  applicable  to  an  inferi^ 
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(Griffin  v.  Marquardt,  17  N.  T.  28).  If  the  gen- 
:enii  of  the  marine  court  reversed  on  the  facts, 
the  general  term  of  the  court  of  common  pleas  has 
leral  right  to  examine  into  the  correctness  and 
ijss  of  the  decision  (Beebe  v.  Mead,  33  iV.  Y.  587 ; 
rson  V.  Rawson,  34  Id.  370 ;  Smith  v.  JEtna  Life 
Co.,  49  Id.  211). 

lichard  M.  Henry ^  for  defendant,  opposed: — 
ped  that  L.  1876,  c.  479,  §  43,  subd.  2,  gave  the 
t  of  common  pleas  the  power  to  render  judgment 
late  against  the  appellant.  That  she  took  the  risk 
ppealing,  instead  of  a  new  trial,  and  judgment  ab- 
te  being  rendered  against  her,  she  could  not  now 
plain. 

^AN  Brunt,  J. — As  the  papers  upon  the  appeal 
r  that  the  general  t^rm  of  the  marine  court  may 
\  reversed  the  judgment  of  the  trial  term  for  error 
let,  and  not  from  error  of  law,  no  re-argument  of 
ippeal  can  possibly  be  necessary,  as  this  court  can- 
X)n8ider  the  appeal  upon  its  merits.  As  has  been 
m  by  the  opinion  of  Mr.  Justice  Van  Hoesen, 
:dy  delivered  in  this  case,  the  statutes  regulating 
lals  from  the  general  term  of  the  marine  court  to 
court,  entirely  assimilate  the  practice  upon  such 
als  to  that  governing  appeals  to  the  court  of  ap- 
\.  The  practice  in  that  court  is  distinctly  laid 
1,  that  appeals  must  be  dismissed  where  it  appears 
le  return  that  questions  of  fact  were  legitimately 
re  the  general  term,  and  that  the  evidence  was 
that  the  court  may  have  reversed  the  judgment 
le  facts.  This  rule  was  laid  down  at  the  present 
ral  term  of  this  court,  in  the  case  of  Fay  x.  Hazel- 
where  the  court  dismissed  the  appeal  upon  the 
nd  that  the  reversal  of  the  judgment  of  the  general 
of  the  marine  court  may  have  been  upon  ques- 
I  of  fact,  which  conclusion  was  arrived  at  with 


380  ABBOTT'S    NEW    CASES. 


People  V.  Marshall. 


gi*eat  reluctance,  as  such  dismissal  worked  a  great 
hardsbip  upon  the  plaintiffs,  and  the  court  thought 
that  there  was  a  fair  conflict  of  testimony  iii^on  which 
the  verdict  of  a  jury  should  have  been  final.  I  do  not 
think,  in  the  case  at  bar,  however,  that  the  judg- 
ment should  have  been  affirmed,  but  that  the  appeal 
should  have  been  dismissed,  and  the  plaintiff  remitted 
to  her  new  trial. 

The  order  of  the  geneml  term  should  be  modified 
accordingly. 

Daly,  Ch.  J.,  and  Larremore,  J.,  concurred. 


PEOPLE  V.  MARSHALL. 

Surrogates  Courts  Westchester  CouiUy  ;  October^  18T7. 

Contempt  op  Court. — Statutes  not  Ketrospective. — Surrogate^ 

Power  to  Imprison  Exkcutor  oh  Administrator  for 

Contempt. — Suhrooatk's  Court. — Courts  of 

Chancery. — Code  Civ.  Pro.   §  2. 

A  new  statute  mukinf^  a  court  a  court  of  record,  which  fonnerly  ww 
not  a  court  of  record  (CWf  Cir.  Pi^.  §  2),  is  not  retrospective  in 
such  sense  as  to  [)revent  furtlier  steps  in  proceedings  for  contempt, 
&c.,  pending  under  tlie  statute  applicable  solely  to  courts  of  record. 

Hence,  a  surrogate  lias  power,  in  a  proceeding  commenced  before  the 
Code  of  Civil  Procedure  took  effect,  to  issue  an  attachment  to 
imprison  an  executor  or  administrator  for  disobedience  to  a  decree 
re(}uiring  him  to  pay  over  a  fund  shown  to  be  in  his  possession.* 

Watson  r.  Nelson,  01)  N.  Y.  530,  explained  as  only  hoIdiiifv>  that  the  J 
surrogate  has  not  power  to  imprison  on  attachment  for  a  fine  im-  * 
posed  by  himself.  : 

History  of  the  ])owerof  courts  of  probate  and  of  chancery,  to  imprison 
for  contempt  in  non-j^ayment  of  decrees.  i 

Application  for  writ  of  coniraltment  for  contempt  of 
court. 

A  decree  was,  on  or  about  May  14,  1877,  entered  in 


\ 


*  See  next  cases. 


ABBOXrS    NEW    CASES.  381 

People  V.  ^larshall. 


tbis  court,  directing  Stephen  S.  Marshall,  as  adminis- 
trator of  John  Hitchcock,  deceased,  intestate,  to  pay- 
to  George  Hitchcock,  one  of  the  next  of  kin,  his  dis- 
tributive share,  amounting  to  iii)wards  of  §^000.  On 
demand  made,  he  failed  to  comply  with  the  reciuire- 
t  of  the  decree  in  this  respect ;  whereupon,  (m  a 
application  being  made,  an  attachment  was 
issued  against  him,  by  virtue  of  which  he  was  arrt'sted, 
appeared  before  the  court,  and,  in  answer  to  interroga- 
tories, alleged  that  he  had  the  fund  in  his  hands,  but 
bad  not  paid  it  because  there  were  rival  claimants  to 
it.  This  was  held  not  to  be  a  sufficient  excuse  for  not 
obeying  the  decree  (Hitchcock  v.  Marshall,  3  liefff. 
Surr.  461).  Thei-eui)on,  on  25th  July  last,  an  order, 
directing  a  writ  of  commitment  to  close  custody  of  the 
sheriff  of  Westchester  county,  was  entered.  From 
this  order  he  appealed  to  the  genei-al  term  of  tlie 
supreme  court,  filing  a  bond,  however,  under  2  JL  aS'. 
610,  §§  lllj  112,  to  stay  the  issuing  of  the  writ, 
but  failing  to  file  the  bond  on  appeal  as  required  by 
section  108.  This  appeal  was,  on  motion,  dismissed  at 
SI  special  term  of  the  supreme  court  on  September  IJ), 
18T7  ;  a  certified  copy  of  the  order  dismissing  the  appeal 
^was,  afterwards,  filed  in  the  surrogate's  office,  and  the 
application  for  the  writ  under  the  order  was  renewed. 

A-  P'  Hinman  {Henry  G.  Atwaier^  attorney),  for 
tlie  application. 

CoKFiN,  Surrogate. — In  granting  the  order  for  the 
-^vxit  of  commitment  to  close  custody  as  for  a  contempt, 
I  was  following  tlie  views  I  expressed  iu  Timpson\s 
Estate  (15  Abb.  Pi\  N.  S.  235).  The  power  claimed, 
in  that  case  to  exist  in  surrogates'  courts,  to  imi)rison, 
j^ixiged  mainly  upon  the  fact  that  certain  secticms  of 
the  chapter  of  the  Revised  Statutes  relating  to  con- 
tempts, applied  only  to  courts  of  record,  among  which 
these  courts  were  not  classed.    Since  then,  however, 
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and  shortly  prior  to  the  granting  of  the  order  of  the 
special  term  dismissing  the  appeal,  surrogates'  conrto 
have,  by  an  act  of  the  last  session  of  the  legislatnre^ 
which  went  into  effect  on  the  fii-st  day  of  September 
last,  become  courts  of  record.    Does  this  fact,  in  anj  J 
way,  affect  the  pending  proceeding  ?    The  order,  grant'  I 
ing  the  writ  of  commitment  to  close  custody,  imposed    j 
a  fine  of  SlOO  by  way  of  costs,  and  was  entered  in  Jnlj 
last,  and  proceedings  under  it  were  suspended,  by 
reason  of  the  appeal,   which  was  subsequently  to 
missed. 

The  general  rule  is  that  no  statute  is  to  have  a  petio- 
spect  beyond  the  time  of  its  commencement  (6  Ami 
Abr.  370.)    Blackstone  treats  it  as  a  first  prindplei 
that  all  laws  are  to  commence  in  /uturo^  and  opento 
prospectively  (1  Comm.  44).    Kent,  Ch.  J.,  in  the  case 
of  Dash  v.  Van  Kleeck  (7  Johns.  477),  tersely  dedans 
that  the  very  essence  of  a  new  law  is  a  rule  for  futtirt 
cases.     The  doctrine  has  been  sanctioned  by  the  court 
of  appeals  in  Sanford  «.  Bennett  (24  N.  Y.  20),  and  i* 
the  present  rnle,  unless  the  new  enactment  be  mai* 
retrospective.     To  hold  otherwise  would  be  to  depri^^* 
the  party  in  this  matter  of  a  remedy  as  well  as  of  hi* 
costs  of  the  proceeding. 

The  second  section  of  the  new  Code  of  Civil  ProC^ 
dure  makes  a  surrogate's  court  in  each  county  a  coa^ 
of  record  ;  and  enumerates  the  other  courts  of  recorcJ- « 
the  third  section  enumerates  the  courts  not  of  r^^l 
ord;  and  the  fourth  section  is  as  follows:  "Each^^^ 
those  courts  shall  continue  to  exercise  the  jurisdiction 
and  powers  now  vested  in  it  by  law,  according  to  tk^^ 
course  and  jn-actice  of  the  court,  except  as  otherwi^^ 
provided  in  this  act.      Then  follows  article  second* 
which  defines  what  are  contempts,  and  prescribes  tfc*^ 
mode  of  punishment.     I  find  nowhere  any  provision* 
making  the  act  retrospective,  so  far  as  the  question  i^ 
this  matter  is  involved ;  and  consequently  no  valic 
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a  to  issuing  the  writ,  by  reason  of  this  court 
become  of  record  since  the  order  was  granted, 

9  such  order  was  entered,  however,  my  atten- 
\  been  called  to  a  manuscript  opinion  of  Judge 
jOy  in  the  case  of  Watson  v.  Nelson,  delivered 
opinion  of  the  court  of  apj^eals,  as  yet  unre- 
*  The  opinion  in  that  case,  delivered  at  special 
the  supreme  court,  was  disregarded  as  to  some 
licta  in  Timpson's  Estate,  supra^  for  reasons 
ated.  I  have  carefully  read  the  copy  opinion 
samed  judge,  and,  if  correctly  transcribed,  fail 
)ver,  from  his  reasoning,  any  error  committed 
case  of  Timpson.  In  the  latter,  Timpson  had 
d  in  his  possession  when  the  decree  directing 
ment  by  him  was  entered,  and  subsequently 
3red  or  lost  it.  In  the  manuscript  opinion  re- 
:o,  it  is  stated,  "It  does  not  appear  that  this 
.t  was  decreed  to  be  made  out  of  any  particular 
nder  the  control  of  the  respondents  And 
"That  he  is  liable  to  attachment  and  imprison- 
br  a  debt  of  this  nature,  is  not  denied,  but 
r  his  failure  to  pay  it  is  a  contempt  for  which  a 
te  is  authorized  to  impose  a  fine  and  commit 
close  custody  for  non-payment  thereof  is  the 
a  now  before  us."  It  will,  therefore,  be  seen 
9  case  was  unlike  that  of  Timpson,  as  well  as 
now  under  consideration,  as  in  neither  of  the 
ras  the  order  to  commit  to  close  custody  based 
le  non-payment  of  a  fine  imposed,  but  upon  the 
and  refusal  to  pay  the  sum  decreed  to  be  paid, 
ich  was  under  his  control  when  the  decree  was 
In  this  matter  a  small  fine  of  $100  was  imposed 
I  R.  8.  638,  §  23,  by  way  of  indemnifying  the 
party  for  his  costs. 

I  nporied  ia  69  JV.  T.  586 ;  affi'g  5  Lam.  466,  and  3  Id.  408. 
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Jadge  Rapallo,  after  referring  to  the  various  pro- 
visions of  the  Revised  Statutes,  on   the  subject,  de- 
clan\s  tliat  ''^Generally  W\e  proceedings  for  enfordaf. 
decrees  and  i^rocess  are  declared  to  be  edmilar  to  tiiosB 
used  in  the  court  of  chancery  in  analogous  eases." 
I  must  confess  my  inability  to  find,  in  any  of  the  pro-  i 
visions  of  the  statutes  relating  to  this  question,  more 
than  one  single  allusion  to  the  court  of  chancery;  and 
that  is  in  2  R.  S.  221,  §  G,  subd.  4,  cited  by  the  learned 
judge ;  which  provides  that  the  surrogate  shall  haw 
l)o\ver  to  enforce  all  lawful  orders,  process  and  decrea 
by  attachment ;   "  which  attachment  shall  be  infom 
similar  to  that  used  by  the  court  of  chancery  in  anal- • 
ogous  cases."     How  this  plain  language  can  be  con- 
strued into  a  general  declaration  that  the  proceedings 
for  enforcing  decrees  and  process  shall  be  similar  to 
those  used  in  the  court  of  chancery  in  analogous  cases, 
lam  at  a  loss  to  comprehend  (Seaman  c.  Duryea,  11  if. 
r.  IJ24,  and  cases  cited).   Clearly,  the  statute  prescribes 
the  f(n'in  of  the  attachment,  only.     Had  it  dedared 
that  the  whole  proceeding  should  be  governed  by  the 
pmctice  of  the  court  of  chancery  in  such  cases,  then, 
doubtless,    the  power  to    commit    to  close  custody 
would,    with  a  few   exceptions,  be   gone.     We  can 
onlj^  judge  of  the  intention  of   our   law-makers  by 
the  fair  and  reasonable  construction  of  the  language 
used  to  express  such  intention.    It  is  quite  apparent 
that  they  intended  to  limit  the  powers  of  the  court  of 
chancery  in  this  respect,  and  to  leave  it  in  surrogates? 
courts  as  it  had  existed  formerly  in  the  higher  court 
For,   while  the  chancellor,  after  the    establishing  of 
these  inferior  tribunals,  had  concurrent  jurisdiction 
with  them  in  all  matters  of  accounting  and  settlements 
of  estates,  yet  he  refused  to  exercise  it  save  in  excep- 
tional cases.     Hence,  almost  the  exclusive  control  of 
such  matters   was    devolved    upon    the   surrogates. 
They  were  burdened  with  the  responsibility  of  giW^" 
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funds  of  the  widow  and  the  orphan,  against 
racity  of  those  entrusted  with  their  care,  and  it 
;o  me  that  the  power  to  punish  those  violating 
nsts,  in  some  summary  and  severe  manner,  was 
^stowed  upon  them. 

s  ecclesiastical  courts  which  pursued  the  course 
civil  law,  could  formerly  punish  disobedience  to 
tences  only  by  excommunication  ;  but  here  the 
>n  law  came  to  their  aid,  and  if,  within  forty 
Iter  publication  of  the  sentence,  the  offender  did 
bmit  and  abide  by  the  sentence,  the  contempt 
rtilied  to  the  king  in  chancery,  when  a  writ,  called 
iflcamty  was  issued  to  the  sheriff  of  the  county, 
vhich  the  offender  was  taken  and  imprisoned  in 
lunty  jail,  till  he  was  reconciled  to  the  church 
Comm.  101,  102). 

3  highest  of  these  courts,  having  original  jnrisdic- 
svas  the  prerogative  court,  from  which  appeals 
the  king  in  chancery.  {Id.  65).  The  colonial  gov- 
in  this  colony  were  clothed  with  the  powers  of 
^rogative  court  (Brick's  estate,  15  Abb.  Pr.  12). 
lowers  were,  after  the  revolution,  lodged  in  a 
al  known  as  the  court  of  probates  (1  Laios  of  JV. 
mes  &  Varick's  ed.]  23).  Each  county  was  to  be 
led  with  a  surrogate,  from  whose  determination 
Is  might  be  taken  to  the  court  of  probates,  until 
art  of  chancery  was  substituted  in  its  place.  In 
i  was,  by  an  act  of  the  legislature,  expressly  pro- 
that  if  any  person  should  neglect,  or  refuse  to 
m  any  sentence  or  decree  directing  payment  of 
rative  shares  or  legacies,  the  surrogate  should 
power  to  cause  such  person  to  be  taken  and 
oned,  until  he  should  perform  the  same.  In 
t  was  also  provided  that  the  court  of  chancery 
enforce  obedience  to,  or  performance  of  any  of  its 
B,  by  execution,  either  against  the  body,  or  the 
and  chattels  of  the  party  required  to  perform  the 
Vol.  VIL— 26 
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same.  These  several  provisions  are  embodied  in  th 
revised  laws  of  1813  (1  R.  L.  444,  XI.  XIL  487,  IV.Jl 
This  was  a  new  power  granted  to  the  court  of  chaDoeiy, 
as,  previous  to  1802,  it  had  power  to  proceed  only  hj 
process  of  attachment  and  to  punish  as  for  a  contempt; 
but  it  did  not  take  away  the  latter  i>ower.  The  act  to 
abolish  imprisonment  for  debt  prohibited  the  arrest^  or  { 
imprisonment  of  any  person,  on  an  execution  issoi^;  \ 
out  of  the  coiirt  of  chancery,  in  a  suit  or  proceediiv 
instituted  for  the  recovery  of  money  due  nponaoj 
judgment,  or  decree  founded  ui>on  contract  (1 J2.  £  1 
ed.  807).  The  same  act  exempts  proceedings  forcoi- 
tempt  to  enforce  civil  remedies  from  the  operations  of 
the  provisions  of  the  first  section,  and  the  case  of  > 
trustee,  who  willfully  retained  the  possession  of  afiud 
which  was  still  in  his  hands,  in  contempt  of  the  ib- 
thority  of  the  court,  would  not  be  within  the  miachirf 
which  the  first  section  of  the  act  was  intended  to  len- 
edy  (Hosack  v.  Rogers,  11  PaigCy  603).  That  act,  hot- 
ever,  does  not  apply  to  the  class  of  cases  usually  cpf 
nizable  in  surrogate' s  courts.  It  has  no  reference  to soA 
decrees  as  relate  to  the  payment  of  legacies  and  di»- 
tributive  shares ;  nor  would  it  apply  to  such  decn* 
made  by  the  chancellor.  His  court,  however,  beug* 
court  of  record,  was,  after  the  Revised  Statutes  ^ 
into  effect,  in  all  respects  governed  and  controlled  by 
the  chapter  thereof  relating  to  contempts. 

The  section  relating  to  the  enforcement  of  decraai 
by  surrogates,  already  referred  to,  did  not,  it  istn^ 
point  out  the  mode  of  procedure  to  punish  disobefr 
ence,  otherwise  than  to  declare  that  they  should  do  * 
by  attachment,  and  to  prescribe  the  form  of  theatW** 
ment  to  be  used.  The  legislature,  doubtless,  snppo** 
that  the  court  was  thus  clothed  with  suflicient  power  to 
enforce  its  decrees  in  the  manner  it  had  been  aath^ 
ized  to  do  by  previous  legislation ;  but,  perhaps  ^ 
cause  the  mode  of  proceeding  had  not  been  deaiif '*' 
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in  1837  it  jmssed  an  act,  making  certain  sec- 
ly,  of  the  chapter  relating  to  contempts,  ap- 
to  those  conrts,  and  thus  prescribed  precisely 
mid  be  done  in  such  cases,  and  enabled  them 
son  those  willfully  disobeying  their  decrees  in 
urd.  The  chapter  relating  to  surrogates^  coui*ts, 
;  relating  to  contempts,  were  adopted  at  the 
le.  Clearly,  the  latter  furnished  the  rule  of 
}  the  court  of  chancery,  and  if  chancery  f  ur- 
le  rule  to  surrogates,  it  is  a  matter  of  some 
Eind  surprise  why  the  legislature  should  have 
he  act  of  1837,  making  certain  sections  only 
[e  to  the  latter. 

le  whole,  I  am  satisfied,  from  a  review  of  the 
»f,  and  the  legislation  relating  to  these  courts, 
as  my  researches  have  extended,  that  from  the 
en  ecclesiastics  presided  over  them,  down  to 

day,  they  have  always  possessed,  directly  or 
y,  the  power  to  punish  parties  by  imprisonment 
e  disobeyed  their  decrees  directing  the  pay- 
legacies  or  distributive  shares,  and  that,  too, 
regard  to  whether  they  had  the  money  under 
itrol  or  not,  and  without  reference  to  the  power, 
aspect,  possessed  by  the  court  of  chancery. 

the  power  was  and  is  liable  to  abuse,  but  the 
3vil  is  the  wrong  and  robbery  which  might 
B  result.  I  deprecate  the  effect  of  legislation 
to  make  execution  against  property  the  only 

ke  these  remarks,  because  certain  views  ex- 
in  the  opinion  delivered  in  the  court  of  appeals 
em  to  lead  to  the  conclusion  that  in  no  case 
faulting  or  embezzling  executor  or  adminstra- 
»8  he  have  the  fund  in  his  hands,  or  under 
rol,  be  committed  to  close  custody.  In  other 
!  he  have  it,  he  may  be  imprisoned  ;  if  he  have 
red  it,  he  may  go  free.     It  was  there  stated 
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that  the  question  before  the  court  was,  whether  the 
executor's  failure  to  pay  a  debt  of  that  nature  '^is  a 
contempt,  for  which  a  surrogate  is  authorized  to  impose   . 
:i  line,  and  commit  him  to  close  custody  for  non-psy*   j 
inent  thereof."     Hence,  any  dicta  in  the  opinion  in    ' 
that  case,  not  bearing  upon  the  question,  should  be 
regarded  as  obiter.    It  is  there  declared  that  the  proper 
process  to  have  been  issued  by  the  surrogate  in  thit 
case  was  an  execution  against  the  body.     I  must  oob- 
fess  my  utter  inability  to  find  any  statute  confeiiiif; 
such  power,  prior  to  the  new  Code  above  referred  to^ 
however  that  shall  be  construed. 

The  case  of  Seaman  v.  Duryea  (10  Barb.  633)  sew 
to  me  an  authority  establishing  the  power  of  surrogateB 
to  punish  by  commitment  to  close  custody  in  cases 
where  it  does  not  appear  that  the  fund  is  not  in  the 
hands,  or  under  the  control,  of  the  party  ordered  bylto 
decree  to  pay  it.     Seaman  sued  Buryea  and  othen  to 
recover  damages  for  alleged  false  imprisonment, 
defendants  alleged,  by  way  of  justification,  that 
imprisonment  complained  of  was  for  a  contempt  in  dis- 
obeying a  decree  of  the  surrogate,  directing  the  pay- 
ment by  the  plaintiff,  as  late  guardian  of  a  minor,  to 
his  sucQessor,  of  the  sum  of  $427  due  to  said  minor.  It 
was  not  alleged  in  the  answer  that  at  the  date  of  the 
decree  he  had  the  funds  in  his  hands,  or  under  his  con- 
trol.     The  plaintiff  demurred  to  the  answer,  as  not 
setting  up  facts  constituting  a  defense.    Judge  Brow5, 
at  special  term,  overruled  the  demurrer,  thus  holding 
such  facts  to  be  a  complete  defense.    The  court  of 
appeals  affirmed  the  decision  (11  N.  T.  324),   declar- 
ing that  in  such  a  case  the  surrogate  had  a  right  to 
punish  as  for  a  contempt  by  imprisonment. 

In  People  ex  rel.  Grouse  v.  Cowles  (3  Ahh.  Ct.  App. 
Dec.  507),  approved  in  Watson  v.  Wilson,  we  have  an 
authority  justifying  a  commitment  to  close  custody  in 
the  case  under  discussion. 
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It  may  savor  somewhat  of  temerity  to  thus  criticise 
&e  decision  of  so  angast  a  tribunal,  but  in  search  of 
ruth,  and  the  correct  interpretation  of  statutes,  explo- 
Kdons  in  any  direction  are,  when  conducted  in  a 
Eespectful  and  deferential  spirit,  justifiable.     I  think 
the  court  only  intended,  in  Watson  v.  Wilson,  to  de- 
termine the  question  so  declared  to  be  presented  for  its 
eonsideration,  and  not  that  the  writ  of  commitment  was 
tmauthorized,  because  the  executor  was  decreed  to  pay 
generally,  when  it  did  not  appear  that  he  had  the  fund 
in  his  hands  or  under  his  control. 

I  had  occasion  to  express  the  view  that  a  fine  could 
not  be  ]mi>osed  to  the  extent  of  the  amount  decreed  to 
he  paid,  as  no  '^  actual  loss  or  injury"  had  been  in- 
cnrred,  such  as  is  contemplated  by  2  R.  8.  538,  §  21, 
when  this  application  was  pi*esented  to  me  in  the  first 
instance  (Hitchcock  v.  Marshall,  ante). 

If  the  court  in  Watson  v.  Wilson  had  based  its 
decision  as  to  the  want  of  power  in  the  surrogate  to 
punish  by  commitment  for  non-payment  of  a  fine  im- 
posed for  upwards  of  $5,000,  upon  the  fact  that  no 
'* actual  loss  or  injury  "  to  that  extent  had  been  shown 
to  have  been  incurred,  I  should  fail  to  find  any  reason 
to  question  its  coirectness. 

Here,  it  will  be  observed,  the  administrator  admits 
le  has  the  funds  in  his  hands  which  he  was  directed  to 
ay,  and  refused,  for  reasons  held  insufficient,  to  pay 
.  No  fine,  to  the  amount  of  the  fund,  was  imposed 
I  him.  Hence,  the  case  of  Watson  «.  Wilson  does 
»t  appear  to  be  an  authority  against  the  issuing  of  a 
it  of  commitment  to  close  custody  in  this  case. 
Ordered  accordingly. 
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ESTATE    OP    JOHN    SHERRY.  ! 

BuTTogaie^s  Court,  City  and  CouTity  of  New  York;  ' 

August,  1879. 
ExBcuTOBB  ASD  Administrators.— ScRBOOATK'a  Dbcbkk  kisPat- 

iiENT  OF  Money. — Contempt. 

An  attacbmcnt  against  an  executor  or  admiuistrator  for  non-pajnmt 

of  mocu]'  aa  required  by  a  surrogate's  decree,  cannot  be  issued,  ra- 

lesd  it  be  shown  tliat  he  hud  the  fund  \a  hand  at  the  time  of  decres.* 

This  was  an  order  requiring  the  executor  of  the  will 
of  John  Sherry,  deceased,  to  show  cause  why  be  should 
not  pay  the  petitioner  the  sum  of  $200  allowance  to 
him  as  counsel  fee  in  lieu  of  costa  made  by  the  decree 
herein  on  final  accoant,  or  show  cause  why  an  attach- 
ment should  not  issue  as  for  a  contempt  in  disobeying 
the  mandate  of  said  decree. 

Wm.  Eoerett,  for  the  petitioner. 

Calvix,  Surr.— [After  stating  the  above  facts.] 
—In  Watson  v.  Nelson  (69  I^.  Y.  536),  it  was  held 
that  for  the  enforcement  of  surrogates'  orders  and 
decrees  directing  the  payment  of  money,  the  only 
proceedings  against  the  person  which  can  be  taken 
in  surrogates'  courts  were  those  anthorized  to  be 
taken  by  the  late  court  of  chancery  in  analo- 
gous cases  that  is,  if  a  final  decree,  an  execntioB 
against  the  person  ;  if  an  interlocutory  order,  a  pre- 
cept of  commitment ;  and  the  only  exception  suggested 
to  this  rule  is  where  the  decree  or  order  directs  tho 
payment  to  be  made  out  of  a  specific  fond. 

Indeed  it  would  seem  to  be  self-evident  that  the 
representative  of  an  estate  cannot  be  guilty  of  a  con- 
tempt of  the  decree  or  order  of  this  court  for  non-iiay- 

*  Sec  the  preceding  and  the  following  cases.  The  same  ruling 
wa9  made  b;  Surrogate  Calvin  in  tbc  estate  of  Cbiittiaa  Schaefer,  it 
about  the  same  time. 
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ment  of  a  sum  decreed,  or  ordered,  unless  it  appear 
that  he  has  the  fond  io  hand,  out  of  wliich  he  cuiild 
have  paid.  If  he  ^hall  have  misappropriated  the  trust 
fanda  before  the  decree  or  order,  he  may  be  charged 
therewith  as  funds  in  hand,  yet  his  niiaappropriation 
iras  in  contempt  of  no  order  of  the  court,  however  rep- 
rehensible in  itself. 

If  petitioner  shall  be  able  to  show  that  the  executor 
actually  and  not  constructively  had  sufficient  funds  in 
hand  applicable  to  the  payment  of  petitioner's  allow- 
ance at  the  date  of  decree,  then  he  will  have  a  prima 
facie  case  for  attachment  for  contempt,  and  only  then. 

The  motion  mast  be  denied. 


MATTER  OF    HARSTROM. 
Bwrrogat^s  Court,  County  of  Westchester;  October, 

1879. 
Bdkrogateg'  Courtb.— Orioin  and  Hmtokt. — Coumon  Law  i'ow- 

Sna. — COKBTITDTIOMAL  LAW,— Katuhalization. 
The  surrogates'  courts  of  this  State  possess  coramon  law  jurisdiction ; 
mxA  since  they  are  now  courts  of  record  having  a  clerk  aud  seal,  thcj 
c&n  grant  nsturalizalion.* 
The  history  of  these  courts  traced. 

Application  for  naturalization. 

Coffin,  Sarr. — Application  having  been  made  to 
this  court  to  naturalize  Carl  G.  Harstrom,  a  foreign- 
born  person,  the  question  arose  as  to  whether  it  was 
one  of  the  courts  designated  by  the  statutes  of  the 
United  States  for  the  purpose. 

By  those  statutes  any  court  of  record,  having  a 

•  So  held,  alEO,  of  county  courts,  in  Dale  n.  Irwin,  78  lU.  170; 
compare    State  e.  Webster,  7  N^.  400,  and  cosed  cited;  People  v. 
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clerk  and  seal,  and  possessing   common   law  joiii- 
diction,  is  invested  with  the  power  ( U.  S.  R.  S.  318, 
§  2163).     Surrogates'  courts  became  courts  of  record  Ji 
1877,  and  they  each  have  a  clerk,  who  is  designated 
**  clerk  to  the  surrogates'  court,"  and  a  seal.    The  on^f 
question,  therefore,  is,  have  they  common  law  jadi- 
diction  t 

It  is  true  that  these  courts  are  creatures  of  the  stat- 
nte,  and  can  only  exercise  such  powers  as  are  ex* 
pressly  conferred  upon  them  by  statute,  and  such  iod- 
dental  ones  as  may  be  necessary  to  the  proper  exeraw 
of  the  powers  and  duties  thus  conferred  and  imposei 
For  instance,  it  is  well  settled  that,  acting  within  tte 
scope  of  their  statutory  jurisdiction,  they  may  adjudi- 
cate as  well  an  equitable  as  a  legal  claim.  Bat  this^it 
may  be  said,  is  not  a  jurisdictional  iK>wer,  but  a  men 
incident  to  it ;  that  the  statute  alone  defines  thflir 
jurisdiction,  and  hence  they  have  no  common  law 
powers ;  as  if  the  common  and  statute  law  could  no* 
co-exist,  or,  as  if  the  statute  could  not  confer  suA 
powers  upon  them. 

King  Alfred  is  generally  regarded  as  the  father,  ot 
rather,  preserver,  of  the  English  common  law,  haviftS 
gathered  together  into  the  "Dom-bec,"  after  reduciOS 
the  Heptarchy  to  one  united  kingdom,  all  the  vario^ 
customs  theretofore  prevailing  in  the  several  kingdoc^ 
so  united  into  one.    During  the  reign  of  himself  and  tl^ 
other  Saxon  kings,  testamentary  causes  wei-e  cognizab^^ 
in  the  kings'  courts  of  common  law,  viz. :  the  coun^^ 
courts,  over  which  the  bishop  and  the  alderman,  orsh^^  ^' 
iflp,  together  presided.    This  so  continued  down  to  tfc^ 
conquest,  and  until  the  eighteenth  year  of  the  reign  ■*'^' 
the  conqueror,  when  he,  moved  by  a  desire  to  strengt 
en  himself  with  the  papal  power,  or  for  some  otb 
reason,  saw  fit  to  separate  the  spiritual  from  the  tetf*' 
poral  associate,  and  to  confer  sole  jurisdiction  ov^' 
testamentary  causes  upon  the  ecclesiastics  alone.  ^0 
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of  Blackstone,  the  jnrisdiction  of  the  ecclesi- 
urts,  in  this  respect,  was  divisible  into  three 
:  1st,  the  probate  of  wills;  2d,  the  granting 
listration;  and,  3d,  the  saing  for  legacies 
mm.  98).  In  all  these  matters  they  proceeded 
I  to  the  course  of  the  civil  and  canon  laws 
They  could  not  compel  executoi*s  or  admin- 
to  account  {Id.  98) ;  or  enforce  the  payment 
3S  or  distributive  shares  {Id.  101,  2) ;  or  order 
)f  real  estate  to  pay  debts  {Id.  95) ;  or  appoint 
s  for  minors ;  or  admeasure  dower ;  nor  had 
control  over  testamentary  trustees,  or  trust- 
Id.  87).  They  could  punish  disobedience  to 
5rees,  only  by  excommunication  ;  but  here,  if 
not  enforce  obedience,  the  common  law  com- 
:ely  came  to  their  aid,  and  on  the  facts  of  the 
;  being  certified  to  the  king  in  chancery,  a 
issued  out  of  the  latter  court  to  the  sheriff  of 
3r  county,  directing  him  to  take  and  imprison 
ider  in  the  common  jail,  until  he  should  be- 
mciled  to  the  church  {Id.  101, 102)/^  All  of  the 
imerated  powers,  which  the  ecclesiastical  courts 
assess,  were  exercised  by  the  court  of  chancery, 
low,  by  statute,  conferred  upon  surrogates, 
lally  the  court  of  chancery,  which  is  of  very 
nstitution,  contained  two  distinct  tribunals — 
ordinary,  being  a  court  of  common  law ;  the 
raordinary,  being  a  court  of  equity  {Id.  47). 
I  the  soul  and  spirit  of  all  law ;  positive  law  is 
1,  and  rational  law  is  made,  by  it  {Id.  429). 
acts  against,  but  in  assistance  of,  the  common 
plying  its  deficiencies,  not  contmdicting  its 
Vhile  it  must  bow  to  the  behests  of  statutes, 
hat  its  range  is  bounded  only  by  reason  and 
56.    It  gleans  its  principles  of  wisdom  and 

eoplo  «.  Marshall,  p.  880  of  this  vol.,  and  cases  there  cited, 
>UowiDg  this. 


ABBOTTS    NEW    CASES. 


Matter  of  HustrGm. 


beneticence  not  only  from  the  civil  and  canon,  bnt  alao 
from  tlie  common  law.  Its  power  ia  this  respect  is 
very  wide.  Although  there  is  a  distinction  known  be- 
tween the  common  law  and  equity  conrts,  it  does  iKtt 
operate  the  exclusion  of  the  latter  from  jnrisdictionto 
pronounce  and  apply  the  principles  of  the  comnm 
law.  It  acts  as  assistant  to,  in  concurrence  with,  or  in 
exclusion  of,  the  jurisdiction  of  the  conrts  of  common 
law  {Fomhl.  Eq.  10  and  c.  n.).  The  essential  differ-  ■ 
ence,  says  BlaCkstone,  between  law  and  equity,  prin- 
cipally consists  in  the  different  modes  of  administering 
justice  in  each :  in  the  mode  of  proof,  the  moda  (rf 
trial,  an  i  tlie  mode  of  relitf. 

It  would  seem  that  before  the  conquest,  the  courts 
of  common  law  bad  sole  jurisdiction  over  estates  of  the 
deceased  ;  that  a  portion  only  of  that  power  was  taken 
from  them  and  bestowed  upon  ecclesiastics,  and  tluit 
the  remaining  powers  were  subsequently  exercised  by 
the  chancellor,  and  more  recently  by  other  tribunals. 
Tliey,  nevertheless,  bad  their  sources  in  the  common 
law.  There  is,  I  tliink,  scarcely  a  power  conferred  by 
fitatnte  upon  surrogates'  courts  which  does  not  spring 
from  the  same  source,  while  the  mode  of  its  exercise  is 
defined,  regulated,  and  limited,  by  statute. 

It  was  ordained  by  the  constitntioa  of  tbis  State, 
adopted  in  1777,  that  "the  legislature  of  tbis  State 
shall  at  no  time  hereafter  institute  any  new  court  or 
conrts  but  such  as  shall  proceed  according  to  the  com- 
mon law."  Tlie  prerogative  court  was  abolished  ia 
1778,  and  a  court  of  probate  was  instituted,  wliich  was 
a  nem  court  (Brick's  Estate,  li)  Abh.  Pr.  13,  27).  In 
1787  tlie  appointment  of  a  surrogate  for  each  county 
was  itrovicted  for  by  an  act  passed  in  that  year,  and  the 
power  to  gmnt  probates  and  letters  of  administration 
was  taken  from  the  probate  court,  except  in  certain 
specified  cases,  and  conferred  uiwn  the  sun'ogates, 
whose  jurisdiction  has  been,  from  time  to  time,  enlaraed 
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by  conferring  apon  them  common  law  poweii?,  until 
they  have  now  attained  to  the  exerciae  of  nearly  all  the 
fanotions  formerly  exercised  by  the  chancellor  and  the 
law  courts,  relating  to  accountings,  admeasurement  of 
dower,  enforcing  decrees,  appointment  oE  guardians, 
the  sale  of  real  estate  to  pay  debts,  &c.  By  the 
twentieth  section  of  the  last  named  act,  it  was  declared 
that  "  the  courts  of  the  said  surrogates,  and  the  said 
ooort  of  probate,  in  the  matters  submitted  to  their  cog- 
nizance, respectively,  by  this  act,  shall  iiroceed  accord- 
ing to  the  courae  of  the  courts,  having,  by  tlie  common 
law,  jurisdiction  of  like  matters."  This  proves  con- 
elnsively  that  the  legislature  supposed  it  was,  by  that 
act,  conferring  common  law  jurisdiction  upon  these 
courts.  It  is  certainly  none  the  less  snch,  because  its 
exercise  by  them  is  authorized  by  statute. 

I  have  deemed  it  unnecessary  to  trace  the  various 
channels  through  which  these  powers  have  Ix>eii  trans- 
mitted until  they  have  become  concentered  in  these 
courts  ;  the  object  was  rather  to  briefly  show  that  they 
possess  all  the  requisites  necessary  to  grant  naturaliza- 
tion. Having  reached  the  conclusion,  that  they  do, 
they  should  not.  evade  or  hesitate  to  exercise  them, 
when  invoked,  however  onerous  it  may  be. 

I  shall,  therefore,  proceed  to  naturalize  the  appli- 
cant, and  such  others  as  may  present  themselves  for 
that  purpose. 


STOCKBRIOGE'S  ASSIGNMENT. 
Hf.  T.  Common  Pleas ;  Special  Term,  JVocc^mber,  187Q. 

Attaciimekt.— Contempt. — Gekeral  Asbiunuekt  Act  op  1878. 
A  flna I  decree  ogninat  ait  assignee  for  bcni'fit  of  creditors.  mi]iiiring  tlio 

payment  of  monuy,  cannot  be  enforced  l>y  attuclimunt  for  coiitcmpL 
A  keid,  where  it  was  not  Bhown  that  the  money  waa  actuallyin  the 

usigncn^B  bonds. 
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In  the  matter  of  the  assignment  of  Joseph  Stock- 
bridge  and  Henry  F.   Martin     to    Isaac  Bristoir,  i 
motion  was  made  by  Oscar  Hoyt  and  others,  creditoa 
of  the  assignors,  for  an  attachment  against  the  assiigDM 
for  failing  to  pay  snch  creditors'  distributive  shin 
pursuant  to  final  decree  on  accounting. 

Upon  the  final  accounting  of  the  assignee,  pniso- 
ant  to  the  general  assignment  act  {L.  1878,  a  3I^| 
20,  amending  L.  1877,  c.  466,  a  decree  was  made 
by  this  court  charging  the  assignee  with  the  snm  d 
$8,205.97,  and  $1,458.74  interest,  making  a  total  d 
$9,604.21.  After  an  allowance  of  certain  credits  fir 
expenses,  &c.,  the  decree  directed  the  distribadoi 
of  the  balance — which  was  $7,131.08 — ^among  ciedi-  \ 
tors  therein  named.  Oscar  Hoyt  was  to  recdw 
$100.06 ;  Arnold  E.  Smith,  receiver  of  C.  B.  HerrimM, 
$166.34  ;  Isaac  Petty,  $182.14  ;  Adams  &  Co.,  |51.»; 
Gregg  &  Woolner,  $1,326.17;  Edwin  Walters,  $509.51; 
Joseph  Bensusan,  $601.13  ;  Schultze  &  Pailer,  $121.64; 
Buchanan  &  Co.,  $1,328.35 ;  Clement  Heerdt&Ca, 
$201.94 ;  Newcomb,  Buchanan  &  Co.,  $815.39 ;  W.  M. 
Thompson,  $67.32;  Wm.  H.  Starin,  $1,099.20;  and 
payment  thereof  to  said  creditors  or  their  attonifls 
was  directed  to  be  made  forthwith. 

A  copy  of  the  decree  was  served  on  the  assignee  and 
a  written  demand  made  by  James  R.  Adams,  Esq.,  tta 
attorney  for  all  the  creditors  above  speciiBed,  for  to 
sums  awarded  them.  The  assignee's  answer  to  th6 
demand  was  "that  he  had  no  money  of  the  assig^d 
estate  referred  to  in  said  decree,  and  could  not  pay  th 
money  required  to  be  paid  by  said  decree,  or  comply 
with  its  terms." 

The  creditors  then  made  this  motion,  for  an  attad^" 
ment. 

The  assignee,  in  opposition  to  the  motion,  all^ 
by  affidavit,  that  the  funds  of  the  assigned  estate  were 
collected  and  kept  by  the  firm  of  which  he  was  a  mefl- 
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3rge  W.  Eidd  &  Co.),  and  have  ever  since  been 
L  by  them  ;  that  George  W.  Kidd  is  one  of  the 

on  his  bond,  as  assignee,  and  is  amply  re- 
le ;  that  he,  the  assignee,  has  been  expelled,  or 
d  from  the  said  firm,  by  the  other  members 

and  that  he  has  commenced  an  action  against 
1  with  the  object  of  recovering  the  said  trust 
»rhich  action  is  still  x)ending. 
lavits  were  read  by  the  creditors  to  show  that 
gnee  had  drawn  oat  of  the  firm  of  which  he 
lember  all  the  trust  funds  and  all  his  capital, 
it  the  other  partners  dissolved  the  copartnership 
m  for  certain  irregularities  and  misconduct. 
action  against  the  sureties  of  the  assignee  is 
^secuted  by  the  creditors. 

v^l  O.  Adams,  for  motion. 

n^  K.  Pendleton,  for  assignee. 

.  Daly,  J. — A  final  decree  in  accounting  cannot 
pced  by  attachment.  Provision  for  enforcing 
iecree  is  expressly  made  by  section  22  of  the 

assignment  act  {L.  1878,  c.  318,  §  6,  amending 
,  c.  466,  §  22).  It  is  there  enacted  that  all  de- 
i  proceedings  under  this  act  shall  have  the  same 
nd  effect,  and  may  be  entered,  docketed  and 
1  and  appealed  from  the  same  as  if  made  in  an 
I  action  brought  in  the  county  court.  Judg- 
tnd  decrees  of  the  county  court  are  enforced  by 
on  where  the  judgment  is  for  a  sum  of  money, 
•ects  the  payment  of  a  sum  of  money"  {Code, 
The  judgment  being  enforceable  by  execution, 
rt  has  no  power  to  punish  the  party  for  not 

by  fine  and  imprisonment  {Oode,  §  14,  subd.  8). 
is  the  state  of  the  law  prior  to  the  Code  (Hosack 
rs,  11  Paige,  603). 

general  assignment  act  above  cited  provides 

(§  20)  that  the  county  judge    may  exercise 
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such  powers  in  respect  to  the  proceedings  and  tiB 
accounting  as  a  surrogate  may  by  law  exercise  in  refer- 
ence to  an  accounting  by  an  executor  or  administn-. 
tor.  It  also  provides  (§  25)  that  the  court  may  exw- 
cise  the  powers  of  a  court  of  equity  in  reference  to  the 
trust  and  any  matter  involved  therein.  Giving  these 
provisions  the  effect  of  controlling  the  mode  of  enforo- 
ing  final  decrees  in  accounting,  they  do  not  confer  the 
power  of  punishing  by  fine  and  imprisonment,  diso- 
bedience to  a  final  decree  for  the  payment  of  money, 
since  neither  the  surrogate,  nor  the  court  of  chanceiy 
could  commit  as  for  a  contempt  in  such  a  case  (Matts 
of  Watson,  69  JV.  Y.  636).  Such  decrees  could  be  en- 
forced only  by  execution  against  the  property  and 
against  the  body.* 

It  is  plain,  however,  that  these  provisions  of  sec- 
tions 20  and  25  give  this  court  full  i)ower  to  punish,  by 
attachment  for  contempt,  disobedience  to  interlocutory 
orders  for  the  deposit,  payment  or  transfer  of  fon^ 
and  property  in  the  hands  of  the  assignee,  or  under  his 
control,  and  for  disobedience  to  final  decrees  other 
than  for  the  payment  of  money  {OodCj  §  14,  subd.  3 ; 
Matter  of  Watson  ;  Ilosack  v,  Rogers,  supra). 

Motion  denied,  but  as  the  question  is  new  in  these 
proceedings,  without  costs. 


*  Compare  preceding  and  foUowing  cases  in  this  volume. 


ABBOTT  B    NEW   CASES. 


SchiMia  D.  Sdileaaiuger. 


SCHOEN   V.    SCHLE3SINGER. 

T".    Supreme  Court,  First  Department;  Special 
Term,  Jtdy,  1879. 

, AOAISBT     OUAJtDIAH    AD     LITBX     OP     IKVAKT    PLAHTTIFr, 

Attacexest.— Dbhakd  sot  N&cKiiSAnT.— Form 

OF  JCDOMSHT  JN  BUCK  CahK. 

nte  Code  (C0&  0^  Pro.  \  310),  makes  the  guardian  ni  litftn  of  on 
infaat  liable  for  the  papneat  of  costs  atvnrdcd  ng.tinst  Ihc  iufaat, 
and  euch  pufmeiit  maj  be  enforced  by  attuclimeot  oguinst  tho 
jruardiiu  ad  liUm  us  a  matter  of  course  and  o[  ic^gal  right.  Bcction 
BIS  of  the  Codo  is  still  in  force. 

In  Bucb  a  cose,  the  poverty  of  the  goardiaa  ad  litem  is  no  defense  to 
a,  motion  for  the  attachment. 

OeiuaDii  is  not  necessary  before  the  issuing  of  the  attachment. 

Jodgmeiit  in  such  a  case  is  to  bo  entered  in  fonn  ogninst  (he  infant 
plaintiff,  for  the  entire  costs  of  the  action,  for  whicli  the  guardian 
a*l  litem  is  mode  responsible,  and  payment  thereof  is  to  be  enforced 
by  ottactament  egainat  the  guardian  ad  UUm. 

Onuitraan  t.  Thrall,  31  Uow.  Pr.  404,— followed. 

>IotioR  for  an  attachment  against  Leonard  Schoepf, 
'wlio  was  the  guardian  ad  litem  for  Lina  Schoen,  an 
infant  plaintiff,  to  compel  the  payment  of  a  portion  of 
tbe  costs  of  the  action  awarded  to  the  defendant  by 
the  jndgment  of  dismissal  in  his  favor.  During  the 
pendency  of  the  action  the  infant  plaintiff  became  of 
fall  age,  and  on  motion  the  guardian  ad  lilem  was  re- 
lieved ;  but  his  liability  for  costs  was  continued  np  to 
tbe  date  of  the  order  relieving  him.  On  the  trial  the 
complaint  was  dismissed  with  costs,  which  were  ad- 
lasted  upon  notice,  and  two  separate  judgments  for 
costs  were  entered :  one  against  the  infant  plaintiff 
for  $64,  and  one  against  the  guardian  ad  lilem  for 
^2.7B.  The  costs  against  the  guardian  ad  litem  were 
demanded  of  him,  which  he  refused  to  pay. 

X  motion  waa  then  made,  upon  an  affidavit  setting 
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forth  these  facts,  for  an  attachment  against  him,  for 
such  non-payment. 

George  F.  Langhein  {Oeorge  F.  &  J.  C,   Lang- 
beiUj    attorneys),    for    the    motion. — The    gaardian 
ad   litem    ixiises    the   following   preliminary   objec- 
tions :     1.    The    motion    papers    should    have   been 
served  on  the  plaintiflfs  attorney.    2.  That  the  judg- 
ment  for   costs  being  against   the  party  proceeded 
against,  no  farther  remedy  can  be  taken  than  the  issu- 
ing of  an  execution,  and  as  to  the  merits  of  the  motion. 
1.  The  party  proceeded  against  is  poor,  and  his  pov- 
erty is  a  sufficient  excuse. 

I.  The  rule  is  well  settled  that  in  all  civil  proceed- 
ings for  contempt  of  any  order  or  judgments  of  the 
court,  the  papers  of  the  moving  party  must  be  served 
upon  the  party  in  person.  After  judgment,  there  is  ] 
no  attorney  in  the  action,  and  even  api^eal  papers 
must  be  served  on  the  respondent  in  person.  On 
motions  to  punish  for  contempt  the  papers  are  prop- 
erly served  upon  the  plaintiff  or  defendant  perm- 
ally  (Albany  City  Bank  o.  Schermerhorn,  9  Pai^ 
372).  If  he  could  not  be  found,  it  might  be  served  on 
his  attorney  (Pitt  zj.  Davison,  27  N.  T.  35).  The 
object  is  to  give  notice  to  the  party  proceeded  against 
(Albany  City  Bank  v.  Schermerhorn,  supra;  Pitt  «• 
Davison,  supra). 

II.  The  separate  judgments  for  costs  were  properly 
entered.  The  order  relieving  the  guardian  ad  liU^ 
up  to  a  certain  date,  when  the  infant  plaintiff  became 
of  age,  explains  the  separate  judgments  for  costs. 
These  costs  were  taxed  on  notice,  and  no  objection  vas 
then  taken.  The  judgments  are,  therefore,  regular  aad 
in  proper  form. 

III.  Section  316  of  the  old  Code  remains  in  force, 
and  applies  in  this  case  (section  316).  When  costs  are 
adjudged  against  an  infant  plaintiff,  the  gaardian  by 
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>in  lie  appears  in  the  action  shall  be  responsible 
refor,  and  payment  thereof  may  be  enforced  by 
Lchment.  The  issuing  of  the  attachment  results 
ply  from  the  adjudication  against  the  infant  plaint- 
The  measure  of  liability  and  the  means  of  en- 
cement  are  prescribed  by  law,  and  the  court  cannot 
use  to  a  party,  on  a  proper  application,  the  process 
ich  the  law  in  terms  gives  him  (Grantman  v.  Thrall, 
Saw.  Ft.  464).  The  poverty  of  the  guardian  ad 
em  is  no  excuse,  and  therefore  no  defense  to  a  mo- 
in  for  the  attachment  (Grantman  v.  Thrall,  supra; 
orris  V.  Leslie,  11  Huriy  618 ;  Morrison  v.  Gester,  Id. 

John  M.  Flynn  {Herman  BoUe,  attorney),  opposed. 

Potter,  J. — This  is  a  motion  for  an  attachment 
Ifiainst  Leonard  Schoepf,  who  was  the  guardian  ad 
litem  for  the  plaintiff,  to  compel  the  payment  of  a 
portion  of  the  costs  of  this  action  awarded  to  the  de- 
fendant by  the  judgment  herein. 

The  plaintiff  became  of  full  age  during  the  pend- 
ancy of  the  action,  after  which  an  order  was  made  dis- 
continuing the  guardianship,  but  retaining  his  liability 
for  costs  up  to  that  period. 

The  defendant  afterwards  obtained  a  judgr.ient  of 
dismissal  of  the  action  with  costs.  The  costs  were  ad- 
lusted  upon  notice,  and  a  judgment  for  the  portion  of 
'he  costs  which  accrued  during  SchoepFs  guardian- 
ship were  adjusted  at  $93.78,  and  against  the  plaintiff 
'or  the  balance,  and  a  judgment  was  entered  against 
^ch  for  the  respective  sums  so  adjusted.  A  demand 
&r  the  costs  entered  in  the  judgment  against  Schoepf 
was  made,  and  he  refused  to  pay  them. 

This  is  a  motion  for  an  attachment  against  him  for 
inch  non-payment. 

An  objection  is  made  that  a  judgment  in  form  for 
)Bt8  against  the  guardian,  with  a  provision  for  the 

Vol.  m.— 26 
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issuing  of  an  execution  to  enforce  their  collection  hgfi 
ing  been  entered,  the  plaintiff  cannot  resort  to 
remedy  by  attachment,  but  must  resort  alone  to 
execution. 

I    think    the   judgment   was   improperly  eat 
against  the  guardian  dd  litem  for  costs ;  it  should 
been  entered  in  form  against  the  plaintiff  for  the  wi 
coRts  of  the  action.     This  I  understand  to  be  the 
tice  as  well  as  the  theory.     Section  469  of  the  Code 
Civil  Procedure  combines  section  116,  and  part  of 
tion  310  of  the  old  Code.     Section  316  is  still  in  fo»l 

By  it  the  judgment  for  costs  is  to  be  against 
plaintiff,  but  the  guardian  ad  litem  is  made  respoMt* 
ble  for  them,  and  the  payment  thereof  is  to  be  eo- 
forced  by  attachment. 

The  costs  sought  to  be  collected  by  attachment  d 
the  guardian  should  have  been  in  the  judgBMBt 
against  the  plaintiff,  and  not  in  the  judgment  agaiiut 
the  guardian.  But  should  not  the  court  allow  the 
judgment  to  be  amended  t 

The  costs  have  been  adjusted  upon  notice,  and  no 
appeal  from  the  amount  has  been  made.  They  aw 
undoubtedly  correct  and  just.  The  prayer  is  for  gen- 
eral relief,  and  the  court  has  ample  authority  underit 
to  correct  technical  errors  in  practice,  and  do  justta 
between  the  parties. 

If  these  costs,  $93.78,  had  been  inserted  in  the  JQ^ 
ment  against  plaintiff,  the  law  would  make  the  goxt- 
dian  liable  for  the  payment  of  them,  and  an  attach- 
ment might  have  issued  against  the  guardian  for  their 
collection,  as  a  matter  of  course,  and  of  l^gal  light 
(Grantman  v.  Thrall,  31  Haw.  Pr.  464). 

I  think  the  defendant  should  be  allowed  to  anflod 
his  judgment  against  the  plaintiff,  by  inserting  all  Ae 
costs  nunc  pro  tunc^  and  also  by  striking  out  the 
judgment  for  <x)sts  against  the  guardian  in  the  jndg- 
•ment. 
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Ls  no  demand  was  necessary  before  the  issuing  of 
attachment,  I  can  see  no  occasion  or  reason,  after 
wing  the  above  amendment,  to  pnt  the  defendant 
lie  unnecessary  labor  of  making  a  new  motion  for 
ichment.  The  attachment  under  this  section  of  the 
le  is  the  mere  process  by  which  the  guardian  is 
loght  before  the  court.  When  brought  within  the 
isdiction  by  this  means  the  court  will  hear  what 
ly  be  urged  by  way  of  poverty,  or  any  other  reason 
ezcase  the  guardian  may  have  to  relieve  him  from 
8  payment  of  the  costs  (Morrison  v.  (Jester,  11  Huti, 

1). 

Ordered  accordingly,  that  said  amendments  be 
sde,  and  an  attachment  issued  against  Leonard 
shoepf  for  $93.78.    No  costs  of  motion. 


There  was  no  appeal. 


HARDY  V.  CITY  OF  BROOKLYN. 
By  Court  qf  Brooklyn;  General  Term^  JvZy^  1879. 

QnczFAL  Corporations. — Interpret ation  of  Statutes. — Sewer- 
age.— Action. 

lie  act  of  the  legislatare  (Z.  1857,  p.  100,  c.  521),  in  relation  to  the 
iewenge  and  drainage  in  the  city  of  Brooklyn,  cannot  be  considered 
a  part  of  the  consolidation  act  {L,  1854,  p.  820,  c.  384)  of  tliat  city, 
hot  was  an  independent  act. 

tie  exemption  of  a  city  from  liability  for  wrongful  acts  of  its  servants 
Is  in  derogation  of  the  common  law,  and  should  not  be  extended 
beyond  the  natural  interpretation  of  the  language  of  the  statute 
freeing  it  from  such  responsibility. 

ttbough  one  may  suffer,  in  common  with  others,  from  the  wrongful 
acta  of  municipal  officers,  yet  if  ho  sustains  damages  peculiar  to 
himself,  he  may  maintain  a  private  action  therefor, 
le  action  of  the  water  board  of  a  city  in  planning  a  sewer  in  pursu- 
ance of  an  act  of  the  legislature  is  a  judicial  act,  for  any  error  of 
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judgment  wherein  the  city  will  not  be  responsible;  but  if  there ii 
departure  from  such  plan,  and  damages  result,  it  will  be  liiU 
therefor. 

Appeal  by  the  plaintiff  from  a  jadgment  of  nofr 

Buit. 

The  action  was  brought  by  John  J.  Hardy  aguMt 
the  city  of  Brooklyn,  for  $50,000  damages,  tumfi 
from  the  Third  avenne  sewer,  which  empties  into  iMa 
bay  at  Twenty-eighth  street  and  Third  avenne.  li$j. 
sewer,  as  originally  planned,  was  to  turn  off  at  Poftf^ 
ninth  street,  where  its  contents  wonld  have  been  db-; 
charged  into  deep  water.  There  being  a  lack  of  mooefi 
as  the  contractors  had  used  np  the  appropriation,  Ai 
sewer  was  turned  off  at  Twenty-eighth  street.  Itscofr 
tents  were,  therefore,  emptied  upon  lands  under  witoii 
in  which  the  plaintiff  had  an  interest. 

The  corporation  counsel  contended  that  under  th 
new  city  charter,  which  went  into  effect  June  28, 18!% 
the  city  was  not  liable  for  malfeasance  or  nonfeaaa* 
of  its  officers,  but  that  they  were  individually  liable. 

At  the  trial  the  plaintiff  was  nonsuited,  and  there- 
after appealed  to  the  general  term. 

Edgar  M.  Cullen  and  Jesse  Johnson^  for  plaintH 
apijellant. — The  board  of  officers  under  whose  direcdo 
the  sewer  was  constructed  were  city  officers,  and  tl* 
doctrine  of  respondeat  superior  applies  (Kingsley* 
The  City  of  Brooklyn,  5  Abb.  New  Cas.  1;  GranU 
Brooklyn,  41  Barb.  381 ;  Mills  v.  The  City,  32  A'  ^' 
489  ;  Hogan  v.  The  City,  52  Id.  282  ;  Slaight  v.  Ciljo' 
Kingston,  11  Ilun,  594;  Lewenthal  v.  The  Mayor»* 
Lans.  532).  The  city  cannot  claim  exemption,  on  »* 
ground  that  the  acts  complained  of  were  doneia* 
judicial,  or  quasi  judicial  capacity  (Mills  ».  The  C5l^ 
supra;  L.  1857,  c.  521);  nor  that  the  board  «<** 
ultra  vireSy  and  therefore  its  principal  is  not  li>** 
(Bennett  v.  Michigan  Southern,  &c.  R.  R.  Co., »  ^' 
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258 ;  Rounds  v.  Delaware,  Lackawanna  and  West- 
1 R.  R.  Co.,  64  Id.  129 ;  Higgins  v.  Watervliet  Turn- 
ke  and  R.  R.  Co.,  46  Id.  23 ;  Day  v.  Brooklyn  City 
.  R  Co.,  12  Hiiiij  435 ;  Shea  v.  Sixth  Avenue  R.  R. 
Xj  62  N.  Y.  180 ;  Althorf  v.  Wolf,  22  Id.  365 ;  Cos- 
rove  V.  Ogden,  49  Id.  265 ;  Wood  on  Master  and 
irvantj  %  307).  The  injury  was  actionable,  although 
ommon  to  many  (Francis  v.  Schoellkopf,  53  JV.  Y. 
IB,  164).  The  defendant  is  not  exempted  from  mak- 
Bg  compensation  for  the  injury  it  has  inflicted  by 
tptue  of  the  statute  {L.  1862,  p.  203,  c.  63,  §  39  ;  Gray 
I  The  City,  2  Abb.  Ct.  App.  Dec.  267 ;  L.  1857,  c.  521 ; 
le  Consolidation  Act  of  1864 ;  L.  1873,  p.  1303,  c. 
03,  §  27 ;  Roder  v.  South  Easterly  Road  Dist.,  36  If. 
:  L.  273). 

William  C.  De  Witt,  for  defendant,  respondent. — 
te  exemption  clause  contained  in  the  charter  act  of 
862,  as  expounded  by  the  courts,  absolves  the  city 
rom  the  liability  sought  to  be  established  by  the 
►laintiflf  {L.  1862,  p.  203,  c.  63,  §  31 ;  50  Barb.  305 ; 
Jiay  V.  City  of  Brooklyn,  2  Abb.  Ct.  App.  Dec. 
71, 272).  Any  act  creating  corporate  power  or  liabil- 
tyfora  city,  is  a  part  of  its  charter  (Purdy  v.  People, 
'•  UiUy  384,  393,  394,  399,  407).  The  exemption  statute, 
•fi  contained  in  the  charter  act  of  1873,  which  it  must 
«  conceded  applied  to  anything  subsequent  to  the 
ate  of  its  passage,  cut  oflf  any  right  of  action  on  the 
*rt  of  the  plaintiff  which  may  have  existed  prior 
ieteto  {L.  1873,  p.  1303,  c.  863,  §  25).  The  sewer 
i-ving  been  constructed  under  authority  of  law,  the 
Urt  below  was  right  in  holding  that  the  plaintiff 
Old  not  recover  such  damages  as  are  disclosed  by  the 
Jtimony  (Harris  v.  Thompson,  9  Barb.  350 ;  Plant  v. 
^Hg  Island  R.  R.,  10  Id.  26 ;  Kavanagh  v.  Brook- 
n,  38  Id.  232 ;  Wilson  v.  New  York,  1  Dea.  595  ; 
iddifl  V.  Mayor  of  Brooklyn,  4  N.  Y.  195 ;  Alexan- 
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der  V.  Milwaukee,  16   Wis.  247;   liansing  v.  Smitli^ 
9  Wend.  9 ;  People  t>.  Corp.  of  Albany,  11  Id.  BX; 
Mills  V.  City  of  Brooklyn,  32  HT.  T.  489).    Oenenl 
damages,  supposed  to  attach  to  the  surrounding  ndjgb- 
borhood  by  reason  of  foul  odor  or  otherwise,  are  iai 
recoverable  in  a  private  action  (Lansing  9.  Smith,  8 
Cow.  146 ;  4  Wend.  9 ;  Doherty  «.  Bud  ting,  X  Santf.  1; 
Squier  v.  Gould,  14   Wend.  169 ;  Butler  «.  Kent,  tt 
Johns.  223).    A  mere  deed,  withont  actual  "poaaima^ 
was  not  sufficient  evidence  of  title  (Qardiner  9.  Hait^  1 
N.  Y.  528).    The  plaintiff,  in  respect  to  these  ludfl^ 
damages  to  which  are  alone  recoverable  in  this  acdoo, 
stands  in  the  position  of  a  reversioner  out  of  possei- 
sion,  and  cannot  therefore  recover  (Dobson  v.  fibui- 
more,  9  Q.  B.  991).   If  the  opening  in  the  Third  aTenne. 
sewer  at  Twenty-eighth  street,  or  that  sewer  itsdi^  or 
the  outlet  or  trunk-s  thereto  at  Twenty-eighth  street  is 
to  be  regarded  as  outside  of  the  original  sewer  plan,  tf 
if  the  trunk  or  outlet  makes  a  trespass  on  a  privite 
property,  then  the  act,  or  acts  of  the  officers  con- 
plained  of,  were  vUra  vires^  and  so  totally  destitute  of 
authority,  or  color  of  authority,  as  to  afford  nol(fiI 
ground  for  a  recovery  against  the  city  (Hanvey  »• 
Rochester,  35  Barb.  177). 

Reynolds,  J. — ^We  think  this  case  should  have  been 
submitted  to  the  jury.  It  is  unnecessary  at  this  stags 
of  the  case  to  do  more  than  simply  indicate  tli6 
grounds  of  our  decision. 

The  question  most  fully  discussed  upon  the  aigf^' 
ment  was  whether  the  city  is  wholly  relieved  fr** 
liability  under  the  act  of  1862. 

That  act  was  passed  as  an  amendment  to  the  orig- 
inal consolidation  act  of  1854,  and  the  several  acts 
amendatory  thereof  and  supplemental  thereto,  or 
affecting  the  same.  Section  39  provides  that  the  city 
^^  shall  not  be  liable  in  damages  for  nonfeasance,  or 
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jeasanoe  of  the  common  council,  or  of  any  officer  of 
city  and  appointee  of  the  common  council,  or  any 
f  imposed  npon  them,  or  either  of  the  provisions  of 

8  4  and  6  of  this  act,  or  of  any  duty  enjoined  upon 
a,  or  either  of  them,  as  officers  of  government  by 
provision  of  this  act."  As  the  act  of  1862  is  an 
ndment  of  the  act  of  1854,  it  is  to  be  considered  as 
nporated  therein,  and  accordingly  it  has  been  held 
)  the  expression  ^^this  act"  section  39,  above 
ted,  applies  to  the  original  act  as  so  amended. 

we  do  not  feel  warranted  in  giving  such  a  con- 
{Stion  to  those  words  as  to  majie  them  apply  to  the 
of  1857,  under  which  the  sewer  in  question  was  con- 
cted.  That  was  an  index)endent  act  in  relation  to 
erage  and  drainage  in  the  city  of  Brooklyn,  and  we 
lot  see  how  it  can  be  drawn  into  the  act  of  1854,  as 
mded  in  1862,  so  as  to  be  called  a  part  of  that  act. 

exemption  from  liability  is  in  derogation  of  the 
imon  law,  and  should  not  be  extended  beyond  the 
iral  interpretation  of  the  language  of  the  statute. 
SVhatever,  therefore,  may  be  the  effect  of  the  ex- 
>tion  contained  in  the  act  of  1873,  the  nonsuit  was 
roperly  granted,  so  far  as  it  depends  upon  this 
ind  of  defense. 

Fhe  chief  judge  seems  to  have  based  the  dismissal 
nly  upon  the  ground,  that  plaintiff  suffered  only 
ommon  with  others,  and  could  not  maintain  a 
ate  action  for  damages.    It  is  true  that  others  may 

9  suffered  from  the  same  cause,  but  so  far  as 
plaintiff  was  deprived  of  the  beneficial  enjoyment 
lie  premises  occupied  by  himself  or  his  tenants,  he 
ained  damages  peculiar  to  himself.  The  case  of 
icis  V.  Schoellkopf,  63  i^.  T.  152,  seems  to  cover 

objection. 

t  is  also  claimed  by  the  defendant's  counsel,  that 
iction  of  the  water  board  in  devising  this  sewer,  was 
judical  nature,  and  that  any  error  in  their  conclu- 
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sions  cannot  be  made  the  subject  of  an  action  for  dam- 
ages. 

This  may  be  conceded  as  to  the  plan  which  they 
devised  and  adopted  in  pursuance  of  the  act  of  18S7, 
and  in  the  manner  therein  prescribed.  That  ]pJan  pro- 
vided for  a  sewer  running  down  Third  avenue,  and  dis- 
charging at  Forty-ninth  street ;  bat,  as  we  understand 
the  evidence,  it  does  not  provide  for  any  stoppage,  dis- 
charge, or  turning  at  Twenty-eighth  street.  When  the  ^ 
board  came  to  make  its  contract,  it  stopped  short  of 
the  plan  it  had  judicially  adopted,  and  discharged  the 
sewerage  by  a  lateral  cut  at  Twenty-eighth  street^  in 
the  vicinity  of  plain  tiifs  premises,  if  not  upon  thenii 
thereby  causing  a  nuisance,  as  the  plaintiff  claims,  and 
as  we  think  he  had  a  right  to  urge  before  the  jury  up* 
on  the  evidence. 

Upon  this  view  of  the  matter  we  do  not  think  the 
case  comes  within  the  line  of  decisions  holding  officers 
or  municipal  corporations  exempt  from  responsibility 
for  acts  of  a  quasi  judicial  character. 

Our  conclusion  is  that  the  case  should  go  back  for 
a  new  trial.  Costs  of  the  appeal  to  the  appellant  to 
abide  the  event. 


MATTER  OF  NEW  YORK  CENTRAL  &  HUDSON 

RIVER  R.  R.  CO. 

N.    Y.  Supreme  Courts  Fourth  Department^  Eighth 
District ;  Special  Terrriy  January ^  1880. 

County  Treasurer. — Ck)MMis8ioN8. 

County  treasurers,  since  they  have  become  salaried  oflScen,  are  Dot 
entitled  to  exact,  for  tbeir  own  use,  fees  or  commissions  for  receiv- 
ing and  paying  out  moneys  passing  through  their  hands  in  the 
course  of  legal  proceedings. 

But  they  must  demand  and  receive  the  commissions  provided  by  law, 
and  apply  them  to  the  use  of  the  county. 
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Application  for  an  order  to  punish  the  treasurer  of 
the  coanty  of  Erie  for  his  refusal  to  pay  over  certain 
moneys. 

Joel  8.  Walker^  for  claimant. 

Jf.  More?/ J  for  treasni*er. 

Daniels,  J. — The  success  of  the  application  de- 
I)eiids  upon  the  determination  of  the  point  whether  the 
treasurer  is  entitled  for  himself  or  the  county  to  fees 
for  receiving  and  paying  out  moneys  passing  through 
liis  hands  in  the  course  of  legal  proceedings.  They  are 
paid  over  to  him  as  the  depository  of  the  court,  and  dis- 
bursed again  in  compliance  with  its  orders.  The  moneys 
received  and  disbursed  are  in  no  sense  public  funds,  but 
they  belong  to  parties  interested  in  legal  controversies, 
for  whose  security  they  are  received,  held,  and  finally 
paid  out.  This  service,  under  the  preceding  system  of 
practice,  was  commonly  performed  by  the  register  in 
chancery,  and  for  that  certain  definite  fees  were  provi- 
ded and  allowed  (2  H.  8.  2  ed.  622).  When  that  sys- 
tem was  abolished  these  moneys  wei-e  transferred  to  the 
custody  of  the  clerk  of  the  court  of  appeals.  And  by 
the  next  change,  which  was  soon  afterwards  made,  they 
were  required  to  be  paid  over  to,  and  held  and  dis- 
bursed by,  the  county  treasurers,  of  the  different  coun- 
ties of  the  State,  excepting  that  of  the  county  of  New 
York  {L.  1848,  c.  277).  These  laws  made  no  provisions 
changing  the  rate  of  compensation  adopted  for  the  per- 
formance of  the  service  required.  But  the  former  fees 
of  the  register  in  chancery  were  continued  as  the  allow- 
ances to  which  the  treasurers  were  entitled  {L.  1848, 
406,  §  4).  In  1849  this  compensation  was  changed,  and 
by  the  change  made  it  was  designated  a  commission  of 
one-half  of  one  per  cent,  on  every  dollar  received,  and 
one- half  of  one  per  cent,  on  every  dollar  paid  out,  of 
'  the  moneys  received  and  held  by  the  treasurer,  by  vir- 
tue of    the  authority  created  by  the  preceding  act  {L. 
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1849,  c.  357.)  The  compensation  of  the  treasurer  of  Erift 
county  for  receiving,  keeping,  and  paying  oat  audi 
moneys,  remained  the  same  until  the  year  1877,  when 
it  is  claimed  these  commissions  were  abolished  by  i 
provision  declaring  that  the  treasurer  should  subw- 
quently  receive  an  annual  salary  to  be  fixed  by  the 
board  of  supervisors.  And  that  he  should  not  reoeiTe 
to  his  use  any  interest,  fees,  or  other  compensation  for 
his  services,  except  in  proceedings  for  the  sale  of  lands 
for  unpaid  taxes,  as  was  then  provided  for  by  law  [L 
1877,  p.  494,  c.  636,  §  6). 

In  order  to  understand  the  full  scope  and  intent  of 
this  provision  it  is  necessary  to  examine  others  con- 
tained in  the  act.  For  the  intent  of  a  particular  provis- 
ion of  law  is  not  always  to  be  derived  from  that  alooa 
in  terms  relating  to  the  subject  in  controversy.  Wheie 
evidence  of  what  it  may  be  can  be  found  in  other  por- 
tions of  the  law,  they  may  be  and  should  be,  consulted, 
for  the  purpose  of  discovering  its  nature  and  extent. 
By  such  an  examination  of  this  act  it  appears  from  its 
preceding  provisions  that  it  was  designed  to  affect  "all 
moneys  received  "  by  the  treasurer.  And  this  language 
is  sufficiently  comprehensive  to  include  private  or  indi- 
vidual funds,  as  well  as  public  moneys.  And  that  it 
was  designed  to  be  so  understood,  has  been  made  fur- 
ther evident  by  the  provision  following,  which  declares 
that  nothing  in  the  section  containing  it  "  shall  li^i^ 
the  power  of  any  court  or  officer,  by  whose  direction 
any  moneys  shall  be  paid  over  to,  or  received  by,  such 
treasurer ;  to  direct  in  relation  to  the  custody  or  ifl' 
vestment  thereof,  or  of  the  disposition  to  be  made  of 
the  interest  thereon  ;  and  no  interest  received  from  any 
moneys  so  deposited,  which  are  not  received  for  soffl^ 
public  use,  shall  belong  to  such  county  "  {Id.  493,  §!)• 
This  declaration  would  have  been  inappropriate  if  th« 
preceding  phrase   was  not   intended  to  include  al* 
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aeys,  whether  pablic  or  private,  received  by  the 
isoier. 

This  design  has  been  still  farther  licensed  by  the 
lowing  sections.  For  they  provide  that  the  bond  to 
taken,  by  the  treasurer,  from  the  depository  desig- 
iedby  him,  pursuant  to  the  first  section,  shall  be 
iditioned  not  only  for  the  safe  keeping  of  the  money, 
^le  on  the  order  of  the  treasurer,  but  that  it  shall 

0  extend  to  the  money  payable  upon  other  lawful 
Aoiity,  which  would  plainly  include  the  orders  of 
t  court,  relating  to  the  disposition  of  private  or  indi- 
aal  funds.  The  distinction  is  still  farther  mani- 
ted,  by  the  restraints  imposed  upon  the  drawing  of 

money  deposited.  That  can  only  be  done  either 
the  i)ayment  of  claims  ordered  to  be  paid  by  the 
id  of  supervisors,  or  other  lawful  authority,  or 
Bnant  to  the  lawful  direction  of  some  court  {Id.  §§ 
:).  These  portions  of  the  act  render  it  reasonably 
in,  that  it  was  intended  by  means  of  its  provisions 
t  it  should  include  all  the  moneys  payable  to  the 
isorer,  as  well  those  belonging  to  individuals,  as 
se  strictly  public  in  their  character.  And  as  to  all 
ie,  the  persons  and  duties  of  the  treasurer  were  in- 
ied  to  be  declared  and  defined  by  virtue  of  its 
visions.  Both  descriptions  of  funds  are  clearly 
ignated,  and  the  modes  in  which  they  may  be  paid 

are  respectively  defined.    The  object  of  the   act 

1  to  provide  for  the  safe  keeping  and  disbursement 
Jl  the  moneys  received  by  the  treasurer,  whether 
ived  from  public  or  private  sources.  And  after 
ring  the  provisions  deemed  requisite  for  that  pur- 
s,  that  which  relates  to  his  compensation  was  added, 
the  enactment  on  that  subject  nothing  was  inserted 
eating  that  it  was  to  relate  to  one,  and  not  the 
Jr,  of  these  classes  of  funds.  And  the  presumption 
ild  be,  from  what  had  been  previously  declared  and 
iered  the  subject  of  legislative  consideration,  that 
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the  following  provision  would  be  designed  to  be  as 
broad  as  those  rendering  it  necessary  to  complete  the 
enactment.     It  cannot  reasonably  be  supposed/  after 
defining  generally  what  the  treasurer  was  to  do  con- 
cerning the  funds  passing  into  his  hands,  that  in  mak- 
ing provision  for  his  compensation,  a  portion  only  of  his 
services  would  be  included.    To  warrant  such  an  inf^- 
ence  would  require  something  disclosing  the  existence 
of  tlie  purpose  to  make  the  compensation  partial,  in- 
stead of  complete.    The  section  of  this  act  contains 
nothing  of  that  kind.    But  it  declares  that  the  treas- 
urer shall  receive  an  annual  compensation  for  his  ser- 
vices.   Not  for  a  portion  of  his  services,  but  for  the 
services  required  to  be  rendered  by  him,  aod  which 
have  formed  the  subject  of  previous  consideration,  in- 
cluding all  those  appertaining  to  the  receipt,  safe  keep- 
ing and  disbursement  of  public  and  private  funds. 
And  to  render  this  intention  more  plain  and  emphatic, 
the  negative  provision  was  added,  that  he  shall  not 
receive  to  his  use  any  interest,  fees,  or  other  compen- 
sation for  his  services.    The  exception  was  thea  made, 
from  this  general  prohibition  of  the  sale  of  lands  for 
unpaid  taxes.    This  prohibition  exercises  an  impor 
taut  influence  over  the  subject  affected  by  it.    For  the 
exception  annexed  to  it  warrants  the  conclusion  that 
only  the  fee,  which  was  itself  expressed  was  intended 
to  be  made,  from  the  general  nature  of  what  had  al- 
ready been  declared  on  the  subject  of  the  treasurer's 
compensation. 

But  the  fact  that  the  act  has  in  this  manner  limited 
the  compensation  of  the  treasurer,  will  not  entitle  the 
applicant  to  the  money  in  dispute.  For  he  has  not 
been  prohibited  from  charging  the  fees  previously  pro- 
vided for  the  performance  of  the  service  ;  but  only 
that  he  shall  not  receive  them  for  his  own  use.  The 
right  to  fees  for  the  services  performed  for  individoals 
has  not  been  taken  away,  nor  abolished.    It  is  entirely 
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er  that .  they  shall  be  charged  for  the  public  ser- 
I  specially  required  to  be  performed  in  their 
ilf  •  It  is  a  burden  which  they  alone  should  bear. 
L  no  reason  existe  for  transferring  it  from  them- 
es to  the  county.  Accordingly,  while  the  treasurer 
T  not  exact  fees  for  his  own  uses,  as  the  commis- 
18  provided  by  the  act  of  1849  have  not  in  any  way 
u  abolished  or  abrogated,  he  must  still  receive 
m,  and  then  apply  them  to  the  use  of  the  county. 
3  restriction  in  terms  is  no  more  than  that  the  treas- 
ir  shall  not  receive  fees  to  his  own  use  ;  not  that  he 
ill  not  receive  them  at  all,  which  would  be  essential 
their  abrogation.  Its  language  contemplates  that 
»se  previously  provided  for  shall  still  be  charged  and 
ained,  and  then,  as  no  other  disposition  has  been 
de  of  them,  the  treasurer  being  forbidden  to  take 
im  himself,  it  necessarily  follows  that  they  must  be 
led  to  the  moneys  of  the  county,  for  the  services  of 
ose  oflBcer  they  have  been  imposed. 
The  inability  to  retain  the  fees  may  produce  injus- 
B  to  the  treasurer,  as  his  salary  was  probably  based 
on  a  different  understanding  of  this  act.  But  that 
ult  cannot  be  permitted  to  change  its  meaning  and 
port.  It  will,  however,  be  a  subject  for  the  board 
supervisors  to  consider  upon  the  adjustment  of  the 
K)nnts  created  by  these  fees.  And  in  that  way  a 
>per  remuneration  will  still,  undoubtedly,  be  made 
'  these  services  of  the  treasurer.  But  that  is  a  sub- 
it  over  which  the  court  has  no  control.  It  is  a  mat- 
•  solely  for  the  board  of  supervisors  to  declare  what 
ill  be  done  to  meet  the  demands  of  such  a  contin- 
ncy. 

It  has  been  urged  that  the  treasurer  has  been  con- 
ided  by  the  form  of  the  order  entered,  from  dis- 
ting  the  right  of  the  applicant  to  the  moneys 
:ained  for  these  fees.  If  that  is  the  case  the  order 
LS  not  entered  as  it  was  designed  it  should  be,  and  to 
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avoid  all  possibility  for  f atare  misnnderstandii^  it 
will  be  corrected  by  excepting  from  its  reqaiiemeit 
for  paymenf,  the  fees  or  commissions  allowed  to  h 
charged  and  retained  by  law.  And,  with  that  additxii 
the  motion  will  be  denied,  without  costs. 


PEOPLE  ex  rel  KERBER  v.  CITY  OP  UTICA- 

N.    T.  Supreme  Court,  Fourth  Departmeni,  Fifi 
District ;  Special  Term,  November^  1879. 

Municipal  Cobporatioss. — Absessxskt. — ^EvmsKCE. 

The  provisions  of  statutes  in  relation  to  the  levy  and  coliectic^^ 
local  assessments  must  be  strictly  construed  and  followed. 

Where  the  charter  of  a  municipal  corporation  provided  a  tuf^ 
method  of  levying  an  assessment  for  a  local  improvement,  bat  ^ 
official  record  did  not  show  that  all  the  necessary  steps  for  appo*' 
ing  the  assessors  had  been  token,  although  it  appeared,  outside 0^ 
record,  that  the  proceedings  were  complete, — Held,  that  the  nC^ 
must  govern,  and  the  assessment  should  be  set  aside  and  annulled 

Return  to  writ  of  certiorari. 

This  was  a  return  made  by  the  city  of  Utica,  &c.,  * 
a  common  law  writ  of  certiorari  issued  to  review  tt 
proceedings  of  said  city  and  its  officers  in  levying* 
local  assessment  to  pay  the  expense  of  repairing 
sewer. 

Upon  the  complaint  of  Charles  Kerber  and  otbeT^ 
presented  to  a  special  term  of  the  supreme  court,  hel 
at  Utica,  Oneida  county,  December  31,  1877,  a  writ  ^ 
certiorari  was  issued,  directed  to  the  city  of  Utica  af» 
the  common  council  thereof.  The  writ  commanded  (b 
parties  to  whom  it  was  directed  to  certify  a  copy  of  tl> 
proceedings  of  said  council  in  relation  to  a  sewer  £ 
Whitesboro  street,  in  said  city,  the  expense  of  repairiiQ 
and  re-laying  the  same,  and  the  assessment  levied  f0> 
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nse  thereof.  The  complainants  claimed  that 
^edings  of  the  council  in  relation  to  the  assess- 
or to  its  levy,  and  in  making  the  assessment, 
)neoas,  irregalar  and  illegal,  and  in  disregard 
y  charter. 

^nm  and  amended  return  to  the  writ  were 
•r  made  in  obedience  to  the  commands  con- 
the  writ,  and  an  order  of  special  term  requiring 
iment  thereto. 

rgument  upon  the  questions  raised  upon  the 
!  the  writ  was  made  before  the  court  at  special 

slej/  &  Dunmore^  for  relators. 

iomds  SpriggSj  for  respondents. 

>N,  J- — [After  stating  the  facts.] — It  appears 
return  that  at  a  meeting  of  the  common  coun- 
B  city,  held  on  April  27,  1877,  a  resolution 
)ted  authorizing  and  directing  the  street  com- 
r  to  repair  and  re-lay  such  portion  of  the  sewer 
on,  as  might  be  necessary  to  put  it  in  good 
he  judgment  of  the  council  being  that  the 
lid  not  be  judiciously  let  on  contract.  The  ex- 
doing  the  work  to  be  assessed  upon  the  prop- 
efited  in  accordance  with  the  provisions  of  the 
ter.  Thereafter  and  on  August  3,  the  council 
that  the  re-laying  and  repairing  had  been  fin- 
d  adopted  a  resolution  api)ointing  three  free- 
0  assess  the  costs  of  repairing  and  re-laying  the 

ngust  17,  the  following  resolution  was  offered, 
rsby  a  copy  of  the  proceedings  of  the  common 
f  that  date,  printed  in  the  official  paper  of  the 
led  by  the  city  clerk,  and  made  a  part  of  the 
>  wit,  ^^JResolvedy  that  the  assessment  for  the 
ion  of  sewers  in  State  and  Whitesboro  streets 
led,  ajid  that  Gtoorge  Ralph,  John  Bennett 
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and  Miclmel  Bannigan  be  appointed  assessors  to  assess 
the  same." 

This  resolution  does  not  appear  by  the  record  of  the 
council  to  have  been  passed  or  adopted,  although  ia 
the  return  outside  the  record  it  is  stated  that  said 
assessors  were  appointed,  and  tliat  they  were  "  known 
to  us  to  be  three  disintei'ested  freeholders  of  the  city 
of  Utica,  to  assess,  and  that  a  resolution  to  that  effect 
was  duly  adopted."     The  statement  in  the  return  as  to 
what  took  place  at  that  meeting  outside  the  regnlar 
proceedings  of  the  council,  which  were  had  and  taken 
at  the  meeting  and  incorporated  into  the  minutes  by 
the  clerk,  cannot  be  taken  into  account.    The  reconl 
must  govern.    The  resolution,  as  offered,  does  not  ap- 
pear to  have  been  voted  upon  or  adopted  ;   nor  does  it 
appear  by  the  resolution,  or  from  anything  else  in  the 
minutes  of  the  proceedings  of  the  council,  that  the 
three  men  whom  the  return,  outside  of  the  record,  states 
to  have  been  appointed,  were  freeholders.     It  is  certi- 
fied that  the  persons  named  in  the  resolution  made  the 
assessment;  that  the  roll  was  signed  and  file  J  by  the 
proper  officers  ;  and  that  a  duplicate  was  signed  und 
delivered  to  the  collector  for  collection. 

The  proceedings  were  taken  under  section  lOS  of 
the  Utica  city  charter  as  revised  in  1862  (Zi.  1S62,  ft 
18),  which  provides  for  the  repairing  of  sewers :  and 
the  expense  arising  under  that  section  is  to  l3e  assessed 
and  collected  in  the  same  manner  as  the  expense  of 
constructing  a  sewer  is  assessed  and  collected.  The 
assessment  and  collection  of  the  expense  for  the  con- 
struction of  sewers  is  provided  for  by  subdivision  8 
of  section  99  of  the  charter,  which  directs  that  thrw 
disinterested  freeholders  of  the  city  shall  be  appointed 
by  the  common  council  to  assess  the  expense  of  con- 
stnicting  sewers. 

The  rule  is-  too  well  settled  to  require  citation  ol 
authorities,  that  the  provisions  of  the  statute  in  ida^ 
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lion  to  the  levy  and  collection  of  local  assessments 
iniist  be  strictly  constraed  and  followed.  In  this  case 
the  assessment  was  made  by  three  individnals  who  do 
not  appear  to  have  been  appointed  assessors,  nor  do 
they  appear  to  have  been  freeholders,  as  required  by 
sections  09  and  108  of  the  statute. 

The  assessment  should  be  set  aside  and  annulled, 
with  costs. 


MATTER   OF   DICKIE. 

jy.    Y.   Supreme  Courts  First  Department;  Special 

Term,  1879. 

iNqUIBITION  OF  LUNAOT. 

The  leoommcndation  of  a  jury  in  its  verdict  of  sanity,  on  an  inquisition 

of  Innacy,  that  the  aUcged  lunatic,  from  long  confinement  and  its 

eonaequences,  may  require  some  temporary  guardianship,  is  proper; 

and  does  not  impair  the  legal  effect  of  the  verdict. 

1b  Buch  a  proceeding  the  supposed  lunatic  may  appear  and  testify 

before  the  jury. 
OooiimI  may  also  sum  up  his  case  before  the  jury. 

Motion  to  confirm  an  inquisition  of  lunacy. 

On  December  9,  1877,  a  commission  de  lunatico 

^uirendo  was  issued  by  Hon.  John^  R.  Brady  to 

William  C.  Traphagen,  Esq.,  Edward  Bradley,  M.  D., 

■lid  Mr.  William  A.  Seaver,  on  the  application  of  Mrs. 

^*Uina  D.  Van  Vleck,  a  sister  of  Susan  Dickie. 

It  was  proved  on  the  trial  that  on  September  26, 
'^l,  Miss  Dickie  was  confined  in  the  Bloomingdale 
^ylum  upon  the  certificates  of  Doctors  William  Han- 
*>^d  White  and  Alfred  C.  Post.  Dr.  Post  testified 
'^t  she  was,  when  committed,  and  continued  to  be,  of 
^^^^aound  mind.  Dr.  White  failed  to  answer  the  sub- 
^^nas.  The  resident  physicians  of  the  asylum,  her 
*^^ther  and  two  sisters,  testified  that  they  approved  of 

Vol.  Vn.— 27 
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this  proceeding  and  considered  the  asylum  the  projMi 
place  for  her. 

The  case  for  the  prosecution  was  about  closed  wImb 
a  conversation  took  place  between   Miss  Dickie  ud 
the  commissioners,  which  led  them  to  doubt  the  evi- 
dence put  in,  and  to  ask  the  court  that  connsel  h  ^ 
assigned  her.    The  Hon.  John  K.  Brady  thereapoi 
appointed  Lewis  L.  Delafield,  Esq.,  such  counsel. 

The  case  was  reopened.  The  prosecution  re-exam- 
ined their  witnesses,  and  called  as  experts  Doctors  Job 
C.  Peters,  McDonald  and  Charles  W.  Packard.  Under 
the  pressure  of  an  order  procured  by  Mr.  Delafield,  to 
show  cause  why  he  should  not  be  punished  for  cos- 
tempt.  Dr.  William  Hanfoi-d  White  testified:  thit  , 
at  the  time  he  certified  to  Miss  Dickie's  insanity  be hil 
never  prescribed  for  her,  had  never  talked  to  her  alom 
had  never  seen  her  except  in  passing  through  her 
father's  house  to  his  sick  room  ;  that  he  was  with  to 
from  five  to  fifteen  minutes  when  he  gave  the  certiS- 
cate,  that  he  could  not  give  the  month  or  the  year,  kei* 
no  record  of  such  certificates  ;  that  he  was  the  physi- 
cian and  friend  of  Mrs.  Van  Vleck,  was  employed  \t] 
her  to  give  this  certificate,  was  paid  for  it  by  her,  and 
<;ould  not  tell  how  much  he  was  paid.  That  within i 
month  he  had  visited  Miss  Dickie  at  the  asylum  and 
found  her  insane  ;  one  of  the  evidences  bemg  thit 
she  called  him  a  devil,  and  said  he  ought  to  be  Ib 
heU. 

In  defense  Mr.  Delafield  put  Miss  Dickie  upon  the 
stand.  She  was  allowed  to  detail,  against  the  exo^ 
tion  of  the  prosecution,  the  story  of  her  life  for  forff 
years,  from  her  school  days  to  date.  She  exhibited  i 
tenacious  memory,  a  fair  education,  and  some  kno*^ 
'edge  of  French,  music  and  singing.  She  gave  thB 
story  of  her  confinement.  Said  that  she  had  alwtji 
lived  with  her  father,  for  whom  she  kept  house.  Tbt 
her  sister,  Mrs.  Van  Vleck,  had  coaxed  her  to  leave  hi4 
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.  great  inducements  to  pay  her  a  visit,  which, 
b  the  advice  of  her  friends,  she  accepted, 
thin  a  week  the  father  was  led  to  believe  she  was 
^ ;  Mrs.  Van  Vleck  procured  the  certificates 
he  was  confined.  Shortly  after,  the  father  be- 
31  lunatic,  and  died  in  that  condition.  Mrs.  Van 
never  saw  her  again  for  seven  years,  except  once 
;h  a  key-hole. 

T  story  was  corroborated  by  ladies  who  had 
her  schoolmates  and  intimate  friends,  for  thirty 
,  Her  letters,  many  of  them  written  in  the 
m,  were  put  in  evidence  against  the  objection  of 
x>secution.  Doctors  William  A.  Hammond,  Mer- 
Clymer  and  J.  W.  Ranney  all  testified  without 
e  that  she  was  of  sound  mind.  Mr.  Delafield 
led  up  the  case  to  the  jury  against  the  exception 
t  prosecution. 

le  jury  found,  by  inquisition,  *'  that  the  said  Susan 
e  at  the  time  of  taking  this  inquisition  is  not  a 
ic,  is  not  an  idiot,  is  not  an  imbecile,  is  not  a  per- 
:  unsound  mind  ;  and  that  she  is  capable  of  the  gov- 
mt  of  herself  and  of  the  management  of  her 
,  tenements,  goods  and  chattels,  and  that  she  has 
been  either  an  idiot,  lunatic,  imbecile,  or  person 
isound  mind.  That  the  said  Susan  Dickie  is  not 
ed  with  mental  alienation." 
le  inquisition  then  found  her  confinement  in  the 
m  as  aforesaid ;  the  death  of  her  father,  leaving 
dd  his  other  children  a  large  fortune,  and  contin- 
8  follows  :  "  That  all  the  said  children  approved 
id  some  of  them  were  instrumental  in,  the  con- 
ent  of  the  said  Susan  Dickie  in  the  Bloomingdale 
im  for  the  x>eriod  and  in  the  manner  aforesaid. 
while  the  jurors  find  that  the  said  Susan  Dickie 
of  unsound  mind,  and  is  capable  of  managing 
itate,  at  the  same  time,  in  consideration  of  her 
X)nftnement  and  compulsory  withdrawal  from  the 
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affairs  of  the  world,  it  is  possible  that  she  maj  hm 
lost  some  of  the  power  of  resistance,  and  may  notil 
first  be  f  nlly  able  to  protect  herself  against  impostan^ 
or  the  machinations  of  ill-advised  persons.  Tbifc 
ander  these  circumstances  the  jurors  respectfallj  sty* 


gest  that  the  court  should  nominate  and  appoiot 
suitable  and  competent  person  to  watch  over  theintor 
ests  of  the  said  Susan  Dickie,  to  assist  and  advise  Imt 
in  the  employment  of  suitable  agents,  for  the  mai^g^ 
ment  of  her  estate,  and  in  the  expenditure  of  iM 
income,  and  in  case  of  necessity  to  report  to  the  oooi^ ' 
in  order  that  further  precautionary  measures  maylv 
taken,  if  circumstances  should  show  them  to  be  re- 
quired. 

"The  jurors  further  respectfully  suggest  that  Ih ; 
evidence  taken  before  them  clearly  establishes  that  bd 
one  of  the  brothers  or  sisters  of  the  said  Susan  DidJi 
is  a  proper  person  to  be  nominated  as  aforesaid." 

The  motion  to  confirm  the  inquisition  was  opposed 
for  the  following  alleged  irregularities,  viz, : 

1.  The  recommendation  contained  in  the  inqo* 
tion  is  inconsistent  with  its  findings. 

2.  Mr.  Delafield  summed  up  to  the  jury. 

3.  Testimony  was  allowed  under  exception  rtfcfc- 
ing  back  of  the  statutory  limit  of  two  years  priori 
the  inquest. 

4.  Miss  Dickie  was  allowed  to  testify  before  thejoiT' 

Lewis  L.  Delafield^  for  the  motion. 

Edmwid  Randolph  Robinson^  and  Alfifi  "• 
Lowerre^  opposed. 

Brady,  J. — The  commissioners  have  displayed  con- 
siderable interest  and  zeal  in  the  investigation  thV 
were  selected  to  conduct,  and  the  court  expressw  * 
thanks  for  the  faithful  manner  in  which  they  haved»* 
charged  their  duties.  Early  in  the  progress  of  th«* 
proceedings,  having  been  appointed  by  me,  thef  i^- 
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9  of  their  impressions  that  Miss  Dickie  was  not 
r  imbecile,  and  suggested  that  she  should  be 
id  by  counsel.  I  sent  for  Mr.  Delafield,  and  he 
and  cheerfully  undertook  the  office.  He  was 
vested  with  full  power  to  act.  He  i)erformed 
f  with  fidelity,  displaying  learning  and  ability. 
lit  is  a  declaration  by  the  jury,  after  a  patient 
irongh  trial,  on  which  exi)erts  and  acquaintances 
were  examined,  that  Miss  Dickie  was  neither 
lor  imbecile.  It  should  be  here  stated  that  the 
ion  is  for  the  purpose  of  satisfying  the  con- 
of  the  court  on  the  subject  to  which  it  relates. 
ding  mentioned,  it  is  now  said,  should  be  set 
5r  irregularities ;  but  the  irregularities  com- 
of  are  in  the  interest  of  justice.  She  was  con- 
with  before  the  jury.  This  is  one  objection. 
msel  was  allowed  to  present  his  views  of  her 
the  jury.  This  is  another.  The  jury  have  sug- 
n  their  verdict  that  Miss  Dickie  may,  perhaps, 
3r  long  confinement  and  its  consequences,  re- 
3me  temporary  guardianship ;  this  is  another, 
ector  is  a  sister  of  Miss  Dickie,  and  therefore, 
iding  in  such  relation  to  her  as  to  warrant  the 
lat  she  would  be  exultant  at  her  sister's  sanity 
iverance.  Her  interference  seems  to  be  for  the 
J,  however,  expressed  through  her  counsel,  of 
an  unqualified  decision  on  the  subject  of  her 
lunacy,  so  that  she  may  be  treated  with,  in  per- 
sty.  Whether  the  extraordinary  zeal  thus  dis- 
is  commendable  is  a  matter  with  which  I  have 
[eal,  but  it  is  clearly  unnecessary, 
jury  have  made  an  absolute  finding  on  the  sub- 
*he  suggestion  appended  is  natural  and  praise- 
Miss  Dickie,  from  her  long  and  unjust  con- 
t,  may  require  guidance  for  a  while,  and  as  a 
rd  of  this  court  she  shall  have  the  care  of  its 
ng  shield  in  every  manner  in  which  its  jurisdic- 
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tion  can  be  ia^oked.  Her  counsel  can  seek,  for  ka 
sake,  and  on  her  application,  all  its  power  in  her  behiK 
This  di3i)oses  of  one  objection.  The  appeamooerf 
Miss  Dickie  before  the  jury  was  an  important  elemeit 
in  the  investigation,  and  was  decidedly  proper,  fif  ] 
demeanor  and  her  capacity  to  understand  and  appnd-  * 
ate  what  was  said  were  significant  incidents.  It  waso/  i 
her  the  jury  were  to  deliberate,  with  the  aid  of  proofto 
be  submitted. 

The  presentation  of  his  views,  by  her  counsel,  wm 
equally  unobjectionable.    In  days  gone  by  the  serrieei 
of  counsel  for  the  criminal  were  denied,  bat  tbeil- 
vance  of  civilization  has  swept  away  many  of  the  relifl  ; 
of  barbarism,  of  which  this  was  one.*    Day  by  dayth  . 
old  and  seemingly  inexorable  rules  are  crashed  by  tli6 
legal  iconoclast,  and  better  ones  spring  from  the  ruins. 
The  legal  doctrines  of  one  hundred  years  ago  are  in  nu- 
merous instances  utterly  unfit  for  the  intelligence  of  tba 
present  hour.    Indeed,  the  Code  brushed  away  a  sys- 
tem of  pleading  and  practice  which  was  well  adapld 
to  legal  science  as  such,  but  frequently  subveraTeof 
justice,  from  errors  in  forms  adopted  by  the  pleate 
Miss  Dickie  was  entitled  to  have  her  case  sifted  to 
last  syllable,   and  her  counsel  would  perhaps 
failed  in  his  duty  had  he  not  done  what  he  did.  ^^ 
days  for  silence  are  past  and  gone,  and  speech,  thongj 
we  have  too  much  of  it  at  times,  has  become  the  ally  *^ 
progress,  and  therefore  of  greatness.    Men  speak,  a'** 
the  press  speaks,  and  good  comes  out  of  the  costoO' 
The  time  has  arrived,  too,  when  both  should  speak  ^ 
our  system  relative  to  the  examination,   commitniett^ 
treatment  and  care  of  the  imbecile  and  insane. 

This  case  suggests  grave  considerations.  Itapp^ 
that  attendants,  male  and  female,  employed  in  ^"^ 
institution  where  Miss  Dickie  was  confined— and  don^*' 
less  it  is  so  in  others — ^become  nervous  and  are  so  or 

*  Sec  People  ex  rel,  GarliDg  o.  Van  Allen,  55  N.  7. 81. 
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ed  as  to  labor  under  delusions.  Indeed  it  is  well 
a  that  physicians  in  care  of  lunatics  have  tbem- 
s  lost  their  reason  from  the  effect  of  the  duties 
nbent  upon  them,  and  the  association  by  which 
were  surrounded,  and  thus  a  diseased  mind  has 
the  superintendence  and  superior  control  of  the 
tic  until  the  infirmity  was  discovered.  These 
lents  and  the  dictates  of  humanity  seem  to  demand 
a  person  sent  to  an  asylum  should,  for  a  period  of 
ation,  be  kept  separate  and  apart  from  others  sim- 
7  disturbed — isolated  from  the  general  community 
I  the  result  is  demonstrated  that  at  least  great 
)t8  of  a  recovery  exist.  The  surroundings  should 
t  sane  and  not  insane  persons,  because  the  infer- 
is  fairly  warranted  that  temporary  insanity  is  not 
ined  by  contact  with  insane  persons. 
t  is  also  quite  apparent  that  some  system  of  per- 
1  supervision  should  be  devised  by  which  persons 
ined  as  lunatics  should  be  examined  by  competent 
3ns  other  than  those  who,  accustomed  to  regard 
I  as  insane,  would  approach  them  with  settled  con- 
ons  01  decided  impressions  of  their  mental  condi- 
This  procedure  should  be  at  stated  intervals.  If 
were  a  feature  of  our  system,  is  it  possible  that  Miss 
ie  would  have  remained  so  long  in  confinement? 
here  is  another  suggestion  arising  from  this  case 
the  results,  and  that  is,  that  the  laws  should  re- 
3  a  trial  such  as  had  herein,  or  a  similar  one, 
in  thirty  days  after  a  subject  is  committed  to  any 
un.  At  present  two  physicians  may  certify  that  a 
3n  is  insane,  and  on  their  approval  by  the  court 
apposed  lunatic  is  sent  to  the  asylum.  His  men- 
ondition  may  be  such  as  to  demand  instant  con* 
nent,  it  is  true,  but  the  right  to  treat  him  thus 
Id  be  determined  by  some  more  formal  and  ex- 
tive  process  before  his  restiuint  should  be  declared 
Ihiite.    The  laws  require  amendment.    These  sng- 
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gestions  are  made  from  a  practical,  not  scientific,  point 
of  view.    I  make  no  pretense  to  a  scientific  understand- 
ing of  insanity,  its  causes,  manifestations  or  cure;  bat 
I  am  well  advised,  from  my  experience  in  the  criminal 
branch  of  this  court,  that  gentlemen  learned  on  the   : 
subject  differ  very  much  about  individual  cases.    The    i 
interposition  of    practical  treatment  in  many  thinp    } 
may  aid  the  cause  in  which  they  are  believed  to  be 
interested,  viz.,  the  restoration  of  the  mind.    It  cannot 
be  denied,  assuming  the  finding  of  the  jury  in  Wb 
Dickie's  case  to  be  correct,  that  her  long  imprisonmat 
is  a  disgrace  to  our  boasted  civilization,  intelligeooe^ 
science  and  justice,  and  imposes  upon  us  the  duty  d 
creating  every  possible  preventive   against  a  simite 
outrage  and  disgrace.    It  is  impossible,  almost^  to  te* 
lieve  that  it  was  the  result  of  design,  singly  or  by  com- 
bination ;  but  if  it  were,  the  persons  engaged  in  '^ 
should  be  severely  punished.    The  subtle  thing  called 
insanity  may  baffle  even  vigilant  experience  in  thebcst 
directed  efforts  to  discover  its  existence,  and  be  pr** 
ent  though  it  would  seem  not  to  be.     In  this  case  ^ 
may  be  deceived ;  but  applying  the  tests  which  huntfB 
ingenuity  has  devised,  the  declaration  is  legally  and 
properly  made  that  Miss  Dickie  is  neither  insane  nor 
imbecile.    The  objections  are  therefore  overruled ;  the 
report  of  the  commissioners  accepted  and  confirmed, 
and  the  supposed  lunatic  discharged  from  all  custodj 
and  restraint. 

Since  the  preparation  of  this  opinion  I  have  been 
advised  that  a  bill  has  been  introduced  in  the  l^sta- 
ture  making  provision  for  a  trial  such  as  suggested 
herein,  and  the  reform  has  therefore  begun.  It  is  to 
be  hoped  that  there  will  be  an  immediate  general  re- 
vision of  the  laws,  and  a  wiser  and  more  practical 
system  adopted. 

Order  entered  accordingly. 

There  was  no  appeal. 
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OF  KINGS  COUNTY  INSANE  ASYLUM. 

r.  SV'i)r€me  Courts  Second  Department^  Second 
District;  Special  Term^  September^  1878. 

HI  Persons.— State  Comkissioner  in  Lunact.— Countt  Com- 
missioners OF  Charitiss. — Insane  Asylums. 

leommiasioners  of  charities  of  a  county,  in  the  exercise  of  their 

iQwera,  are  subject  to  the  supervision  and  control  of  the  State  com- 

uaioDer  in  lunacy,  who  may  require  them  to  conform,  in  their 

anagement  of  the  county  insane  asylum,  to  his  directions. 

tMR|  from  eYidence  laid  before  the  State  commissioner,  he  believes 

thit  toy  person  is  wrongfully  deprived  of  his  liberty,  or  is  mal- 

^nited  in  any  institution  for  the  insane,  or  there  is  inadequate  pro- 

riiioQ  mode  for  the  skillful  medical  care,  proper  supervision  and 

■fe  keeping  of  the  insane,  he  may  institute  a  formal  inquiry,  of  a 

^idicial  nature,  into  the  matter,  and  may  issue  process  to  compel 

^  attendance  of  witnesses,  and  production  of  papers,  &c. ;  and 

'Mie  conducting  such  inquest,  he  is  invested  with  the  same  powers 

•  belong  to  referees. 

'oQctions,  in  respect  to  such  an  inquest,  are  nnalogous  to  those  of 

fpvxi^  jury;  and  he  need  not  resort  to  compulsory  process,  but 

^y  take  and  act  on  evidence  voluntarily  laid  before  him  by  affi- 

•Tit. 
i 

'  powers  conferred  upon  him  by  the  legislature  should  be  liberally 
iterpreted. 

sre,  in  a  verified  petition  to  the  State  commissioner  in  lunacy, 
cts  were  stated  which  tended  to  show  that  county  commissioners 
charities  had  made  inadequate  provision  for  the  skillful  medical 
re  of  the  insane  under  their  charge, — HMy  that  the  evidence  was 
Dpetent,  and,  if  satisfactory  to  the  State  commissioner,  sufficient 
give  him  jurisdiction  to  make  an  order  requiring  the  county 
nmissioners  to  retain  the  medical  superintendent  of  their  asylum 
bil  good  and  sufficient  cause  for  his  removal  had  been  shown 
tm. 

)emarrer  to  jurisdiction  of  state  commissioner  in 
icy,  and  order  to  show  cause  in  proceedings  for  con- 
pt. 

)n  August  1,  1878,  the  board  of  commissioners  of 
ities  of  Kings  county  passed  a  resolution  dismiss- 
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ing  the  medical  superintendent  of  Kings  coantj  lout- 
tic  asylum,  and  appointed  his  successor,  both  to  tab 
effect  on  September  1,  1878. 

On  the  20th  of  the  same  month  a  resident  and  tu* : 
payer  of  the  county  presented  to  the  State  commv*  j 
sioner  in  lunacy  a  petition  setting  forth- that  nocluu|p  \ 
of  any  kind,  affecting  the  executive,  moral  or  prote- 
sional  character  of  the  superintendent  of  the  asylon 
had  been  presented  by  the  commissioners ;  that  fre- 
quent changes  had  been  made  during  the  hsiin 
years,  which  changes  imx)aired  the  skillful  mediad 
cai*e  and  i)roper  supervision  of  the  inmates  of  tke 
asj'lum,  and  served  to  weaken  public  confidence  in  ill 
usefulness  as  a  hospital  for  the  insane,  and  that  tk 
][)erson  appointed  to  succeed  the  superintendent  iud 
had  no  special  experience  in  the  treatment  of  the  ii- 
sane,  or  the  management  of  asylums  for  the  insana 

Upon  this  petition  the  commissioner  issued  an  orte 
to  the  board  of  commissioners  commanding  them  to 
retain  the  dismissed  superintendent  "until  goodani 
sufficient  cause  be  shown  to  you  for  his  removal,  and 
that  you  take  such  official  proceedings  upon  thisord®' 
as  are  required  to  obey  the  same,  and  how  you  shall 
have  obeyed  this  our  order  make  return  to  me  on  Ang' 
ust  30,  1878,  at  my  office,"  &c. 

To  this  order  the  board  of  commissioners  of  chan- 
ties made  return  at  the  required  time  that  the  removal 
of  the  superintendent  was  made  by  it  for  reasons  tha^ 
in  its  judgment  justified  his  removal ;  that  it  was 
made  by  virtue  of  the  legal  power  and  authority 
vested  in  the  board ;  it  denied  the  removal  would  haY« 
the  effect  claimed,  and  alleged  that  it  would  have  a 
contmry  one ;  and  that  the  board  protested  against  thfl 
intrusion  of  the  State  commissioner  in  lunacy  into  the 
domain  of  its  jurisdiction. 

Upon  the  certificate  of  the  commissioner  of  Innacy  an 
order  was  obtained  on  the  day  after  this  return,  for  the 
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imiflsioners  of  charities  to  show  cause  why  an  order 
uld  not  be  made  directing  them  to  obey  the  first 
ler  of  the  State  commissioner,  and  why  they  should 
tbe  punished  for  their  misconduct  and  contempt  in 
llfally  disobeying  the  said  order.  The  order  also 
joined  the  commissioners  of  charities  from  removing 
interfering  with  the  superintendent. 

C.  jB.  Lydecker^  for  the  commissioner  in  lunacy. 
•All  i)ersons  in  legal  custody  are  in  the  custody  of 
le  State,  which  cannot  divest  itself  of  its  paramount 
tpervision  of  all  its  citizens  {Cooley  Const  Litn,  282, 
H).  The  State  can  enter  and  inquire  into  the  manner 
F  administration  of  any  institution  in  which  its  citi- 
^ns  are  held  in  custody.  This  is  a  police  power  and 
talienable  (Bonham's  Case,  8  CoJcCy  375).  Every  luna- 
c  asylum  is  by  law  a  public  charity  {L.  1874,  c.  446). 
he  powers  of  the  State  commissioner  of  lunacy  are 
ven  by  L.  1873,  c.  671,  §  13 ;  ii.  1874,  c.  446  ;  L. 
%  c.  574 ;  L.  1876,  c.  267  ;  L.  1878,  c.  47.  These 
^wers  are  judicial,  and  he  is  an  adjunct  officer  of  the 
preme  court,  with  all  the  powers  belonging  to  a 
^r©e  appointed  by  the  same.  His  discretionary 
^er  may  be  exercised  by  him  upon  his  own  opinion 
Certain  facts,  that  power  constituting  him  the  sole 
I  exclusive  judge  of  the  existence  of  such  facts 
^nderheyden  v.  Young,  11  Johns.  150  ;  reaffirmed  in 
•ttin  V.  Mott,  12  Wheat.  19 ;  Allen  v.  Blunt,  3  Story 

Of,  743;  Gould  0.  Hammond,  1  McAllister,  235). 
e  State,  through  the  supreme  court  and  the  State 
Umissioner  in  lunacy,  may  exercise  all  the  i^ower 
ginally  belonging  to  the  crown.  In  accordance  with 
5se  principles  it  has  been  held  that  if  a  visitor  be  in 

jurisdiction,  his  acts  are  not  to  be  inquired  into ; 
>ut  of  it,  his  acts  are  void ;  and  it  was  also  said 
t  visitors  have  an  absolute  power  which  courts  can- 
control  (King  V.  Bishop  of  Chester,  1  Wm.  Blacks. 
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22  ;  2  Kyd  on  Corp,  282).    Whence  it  follows  that  tin 
jarisdictioQ  of  the  visitor  of  an  eleemosynary  corpon- 
tion  is  summary  and  without  appeal  (1  Butt.  ^2KXS\  1 
Black.   Com.   479;  Z  SaUc.   380;  Dyer^   209;  3iftd 
205).    Althongh   the  statutes  defining  the  powers  of 
the  State  commissioner  in  lunacy  in  New  York  \sn  \ 
modified  these  principles  as  to  his  jurisdiction,  the/ 
have  not  abolished  them  so  far  as  he  acts  as  a  zefem 
of  the  supreme  court.    Kings  county  was  empowered 
to  retain  and  care  for  all  its  insane  in  an  asylum  of  id 
own  (Zy.  1845,  c.  357,  §  1).    A  party  acting  in  contraTea- 
tion  to  a  judicial  mandate  cannot  theroby  establish  i 
new  status  which  can  prevent  the  court  from  enfore- 
ing  its  original  order.    It  is  the  jmrty  who  cannot 
change  the  status^  but  the  court  may  (1  Story  JEq.  Iff- 
§  400,   and  cases  cited ;  6  Bath,  133-138 ;  2  /oiM. 
CJi.  441). 

William  SalliDanj  for  defendants. — ^The  order  of 
the  State  commissioner  was  beyond  his  power  {L  lWli 
c.   491;  L,    1874,    c.    114;  L.   1807,    c.   951;  1  Ei^- 
Stat.    p.  213  ;  L.  1873,  c.  671 ;  L.  1873,  p.  884;  Ne* 
York  Juvenile  Guardian  Soc.  Case,  in  Report  of  ShM 
Board  of  Charities  for  1878,  p.  105  ;  People  v.  Osbort^i 
67  Barb.  063 ;  Const,   art.  10,  §§2,   3  ;  6  Hun,  SI'?  » 
People  V.  Stout,  19  IIow.  Pr.  171 ;  People  v.  Belecfc 
35  Barb.  254  ;  1  Duer,  497  ;  L.  1858,  c.  190;  Z.  1871-' 
c.  491,  §  9).    He  should  have  heard  all  parties  before  I>^ 
made  tlie  order,  and  the  proceedings  should  have  be^^ 
in  Kings  county  (2  Kervt  Com.  302 ;   Code  Cid. 
§  983 ;  L.  1878,  p.  52,  c.  47).     The  petition  on  which 
acted  did  not  set  forth  facts  warranting  such  an  ordi 
(20  IIow.  Pr.  93  ;  22  Id.  272 ;  13  Abb.  Pr.  76 ;  7 
187;  18  Wend.   010;  44  N.  T.  272).    The  order 
not  disobeyed  as  a  matter  of  fact,  for  before  it  was 
the  superintendent  was  removed  for  a  good  andsn 
cient  cause  (People  v.  Stout,  19  Bbto.  Pr.  171;  People 
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Beleck,  35  Barb.  254).  The  commissioners  of  cbar- 
»  were  sole  jndges  of  the  causes  for  removal  (Same 
les).  The  new  appointee  was  in  all  respects  compe- 
ar 

OiLBERT,  J. — This  is,  as  it  seems  to  me,  a  plain  case, 
id  it  probably  would  not  have  been  presented  to  the 
3art,  but  for  a  misconception  on  the  part  of  the  com- 
lissioners  of  charities,  of  the  relation  which  they  bear 
)  the  State  commissioner  in  lunacy.  No  doubt  the 
eneral  management  and  administration  of  the  asylum, 
iduding  the  selection,  appointment  and  removal  of 
eraons  employed  in  carrying  on  the  several  depart- 
leiits  thereof ,  has  been  intrusted  to  the  board  com- 
osed  of  said  commissioners.  But  the  exercise  of  their 
lowers  is,  in  a  large  degree,  subject  to  the  supervision 
nd  control  of  the  State  commissioner  in  lunacy,  and  the 
litter  is  authorized  to  require  the  board  to  conform  in 
heir  management  of  the  asylum  to  such  orders  and 
liiBctions,  as  he  may,  from  time  to  time,  give  to.  them 
w  the  purpose  of  remedying  evils,  or  defects,  which 
five  been  proved  to  him  to  exist  in  such  management, 
^d  which  are  injurious  to  the  lunatics  committed  to 
^©ircare.  The  statute  from  which  the  State  commis- 
^Der  in  lunacy  derives  his  powers,  is  broad  and  com- 
^hensive.  It  is  his  duty  to  examine  into  the  condition 
^^e  insane  and  idiotic  in  the  State,  and  the  manage- 
^t  and  conduct  of  the  asylums,  public  and  private, 
^  other  institutions  for  their  care  and  treatment,  and 

officers  and  others  respectively  in  charge  thereof, 
^'^uired  to  give  to  such  commissioner  at  all  times, 
'  access  to,  and  full  information  concerning  the  in- 
^  therein,  and  their  treatment.  In  all  cases,  where, 
^  evidence  laid  before  him,  there  is  reason  to  be- 
^  that  any  person  is  wrongfully  deprived  of  his 
^ty,  or  is  maltreated  in  any  asylum,  institution  or 
4>liBhment,  public  or  private,  for  the  custody  of  the 
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insane,  or  whenever  there  is  inadequate  provision  made 
for  thi^ir  skillful  medical  care,  proper  snjiervision  and 
safe  keeping,  he  is  empowered  to  institute  a  tormal 
inquiry,  of  a  judicial  nature,  into  the  matter,  and  for 
the  purposes  of  such  inquest  he  is  authorized  to  issue 
process  to  compel  the  attendance  of  witnesses,  and  titb 
production  of  papers,  and  to  enforce  obedience  to  snek 
process,  and  while  conducting  such  inquest,  he  is  in- 
vested with  the  same  powers  as  belong  to  referees  ap- 
pointed by  this  court. 

The  functions  of  the  commissioner  in  lunacy,  in 
respect  to  such  inquest,  are  analogous  to  those  of  a 
grand  jury.  But  he  is  not  required  to  exercise  theo 
in  all  cases.  Where  testimony  can  be  obtained  volnn- 
tarily,  it  may  be  taken  by  the  commissioner  in  that 
way,  and  the  formality  of  an  inquest  may  be  dis- 
pensed with.  The  holding  of  an  inquest  is  only  for 
the  purpose  of  obtaining  evidence  compulsorily  (L 
1674,  c.  446,  tit.  10,  as  amended  by  L,  1876,  c.  267). 

If  either  of  the  above  mentioned  facts  shall  be 
proved  to  his  satisfaction,    in  either  of  the  modes 
pointed  out,  he  is  further  empowered  to  issue  an  order 
in  the  name  of  the  people  of  this  State^  and  under  to 
oflScial  hand  and  seal,  directed  to  the  suj^erintendent  (ff 
managers  of  such  institutions,  requiring  them  to  mod- 
ify sucli  treatment  or  apply  such  remedy,  or  both,  as 
shall  therein  be  specified.    These  extensive  and  qna^ 
judicial  powers  have  been  conferred  upon  the  commia* 
sioner  in  lunacy  for  the  beneficent  puri>ose  of  protect- 
ing a  helpless  class  of  citizens  against  ill  usage,  aa^ 
of  securing  to  them  the  benefits  of  the  care  and  treat* 
men t  which  the  State  has  immemorially  provided  fo' 
them.    The  question,  "who  shall  guard  the  guard" 
ian  ? "  is  a  pertinent  one  at  all  times,  and  especially  to 
custodians  of  the  insane.    I  entertain  no  doubt  of  tb^ 
I>ower  of  the  legislature  to  confer  such  i)owers,  and  I 
think  they  should  be  liberally  interpreted  in  fnrtbtf^ 
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[  the  object  mentioned  (People  ex  rel.  New 
nebriate  Asylum  v.  Osborn,  67  Barb.  663). 
he  case  before  me,  a  reputably  citizen  of  Brook- 
ide  a  deposition  voluntarily  before  Dr.  Ordron- 
le  State  commissioner  in  lujiacy,  on  the  20th  of 
t  last,  showing  in  substance  that  the  commission- 
charities  had  directed  a  change  to  be  made  in  the 
>t  medical  superintendent  of  the  insane  asylum 
3  removal  of  Dr.  Parsons  without  any  cause 
)r,  and  the  appointment  of  Dr.  Shaw,  who  had 

0  special  experience  in  the  treatment  of  the 
.  Dr.  Ordronaux  thereupon  issued  an  order 
d  to  said  commissioners,  whereby,  after  reciting 
bstance  of  said  deposition,  that  frequent  changes 
chief  medical  officer  in  asylums  for  the  insane 
Iculated  to  impair  that  skillful  medical  care  and 
ision  which  is  derived  from  long  pei'sonal 
ntance  with,  and  study  of  the  individual  phases 
anity,  and  that  such  changes  in  the  Kings 
'  asylum  had  been  frequent,  he  commanded  said 
ssioners  to  retain  Dr.  Parsons,  until  good  and 
jnt  cause  should  have  been  shown  to  them  for  his 
il.    The  commissioners  made  a  return  to  this 

in  which  they  denied  the  jurisdiction  of  the 
commissioner  in  lunacy,  and  also  that  the  re- 
of  Dr.  Parsons  would  have  the  effect  stated  in 
der,  and  insisted  that  the  interference  of  the 
commissioners  in  lunacy  with  their  power  to 
such  removal  was  an  intrusion  into  tlie  domain 
r  jurisdiction.  I  am  of  opinion  that  the  commis- 
\  were  in  error  on  all  of  the  points  taken  in  their 
Dr.  Ordronaux  acquired  jurisdiction  to  make 
ler,  by  virtue  of  the  deposition  referred  to.  That 
led  facts  which  tended  to  show  that  the  com- 
aers   had  made    inadequate  provision  for  the 

1  medical  care  of  the  insane  under  their  charge. 

)  evidence  was  competent,  and  taken  in  a  proper 
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manner.  Of  its  sufficiency  Dr.  Ordronanx  was  made  by 
the  statute  the  sole  judge  in  the  first  instance.    Eas- 
ing jurisdiction  tg  make  the  order,  it  was  the  duty  of 
the  commissioners  of  charities  to  obey  it.     If  they  liad 
disobeyed  the  order  it  would  have  been  the  duty  of  the 
court  to  compel  a  ^performance  thereof  in  the  summary 
mode  pointed  out  by  the  statute,  unless  they  shoired 
sufficient  cause  why  said  order   should    not  be  per 
formed. 

I  am  of  opinion,  however,  that  no  disobedienoe  of 
the  order  of  Dr.  Ordronaux  has  been    shown.    The 
commissioners   were   required  to  retain  Dr.  Parsoos 
only  until  good  and  sufficient  cause  for  his  remoral 
should  have  been  shown  to  them.     It  appeared  on 
this  hearing,  that  the  removal   of  Dr.  Parsons  w^ 
in  fact,  made  for  cause,  and,  as  I  have  already  inti- 
mated, if  such  cause  had  been  set  forth  in  theretnn 
of  the  commissioners  of  charities  to  Dr.  Ordronaax*« 
order,  that  would  have  put  an  end  to  this  proceedings 
While  I  am  glad  to  say  that  the  reasons  assigned  for 
the  removal  of  Dr.  Parsons  do  not  affect  his  qnalifica- 
tions  as  a  jjhysician,  or  as  a  specialist  in  the  treatment 
of  the  insane,  yet  they  must,  for  obvious  reasons,  be 
deemed  by  me  good  and  sufficient.    It  may  be  added 
that  it  was  both  conceded  and  proved  that  Dr.  Shawls 
in  all  respects  competent  for  the  position  of  medical 
superintendent. 

The  motions  arising  upon  the  orders  granted  by  me 
must,  therefore,  be  denied,  and  all  orders  restraimDg 
the  removal  of  Dr.  Parsons  are  vacated,  without  costs. 
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BIGGS  V.  AMERICAN  TRACT  SOCIETY. 

r.  T.  Supreme  Court,  Fourth  Departmentj  Seventh 
District ;  General  Term^  February,  1880. 

LKADIKO. — EXBCUTOBS  AKD  AdICINISTRATORS. — PARTIES. — ReLRASB. 

A  Rllegalion  that  a  person  ''  was  of  unsound  mind,  and  for  thiit 
caose  legally  incapable  of  making "  the  transaction  which  the 
pleader  seeks  to  impeach,  is,  on  demurrer,  a  sufficient  allegation  of 
the  fact  of  mental  incapacity. 

In  an  action  to  set  aside  a  contract  made  by  a  person  alleged  to  have 
been  of  unsound  mind,  and  to  recover  back  money  paid  under  it, 
It  ia  not  essential  to  allege  bad  fuith,  or  a  knowledge,  on  dcfend- 
iiit*8  part,  of  the  mental  unsoundness,  if,  for  augii:  thut  appears 
fiom  the  complaint,  defendant  may  be  put  in  %tata  quo. 

b  an  action  by  an  administrator,  to  set  aside,  on  the  ground  of  the 
alleged  insanity  of  the  deceased,  a  contract  made  by  the  deceased 
pecaniarlly  beneficial  to  his  widow,  the  widow  is  a  necessary  {nirty, 
if,  cither  by  the  terms  of  the  contract,  or  by  the  option  of  herself  or 
the  obligor,  she  might  be  entitled  to  receive  such  pecuniary  advan- 
tage directly,  without  the  intervention  of  the  administrator. 

LB  allegation  that  she  consentc<l  to  a  surrender  of  the  contnict,  with- 
out any  allegation  of  release  or  assignment,  is  not  sufficient  to  ex- 
cuse omitting  her  as  a  irnrty. 

Api)eal,  by  defendant,  from  an  order  of  the  Wayne 
sonnty  special  term  overrnling  a  demurrer  to  the 
complaint,  and  from  the  judgment  entered  thereupon. 

The  aotion  was  brought  by  Miles  B.  Riggs,  as  ad- 
ninistrdtor,  &c.,  of  Ira  Riggs,  against  The  American 
Pract  Society,  to  recover  the  sum  of  $4,000. 

Tlie  complaint  alleged  that  the  plaintiffs  intestate, 
ra  Riggs,  was,  for  upwards  of  lifteen  years  next  pre- 
eding  his  death,  of  unsound  mind,  and  for  that  cause 
Bgally  incapable  of  making  the  dispositions  of  his 
K'-opei-ty  to  the  defendant  which  are  thereinafter  set 
riith;  that,  sliort'y  prior  to  his  death,  he  in  form, 
rTinsferred  to  the  defendant  several  sums  of  mon(?y, 
mounting  in  all  to  the  sums  of  $4,000,  which  the  de- 
Vol.  VII.  -28 
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fendant  received  and  invested  or  used  in  and  aboo 
its  business  and  for   its  benefit ;    that  said  money 
were  so  transferred  and  received  under  an  arraqgc 
ment  by  which  the  intestate,  being  of  unsound  miiK 
as  aforesaid,  agreed  to  give,  and  did  give,  to  the  do 
fendant    such  sums  of   money,  and    the   defendanl 
agreed  to  give  and   did    give   certain    assuraDoes  in 
writing,  obligating  the  defendant  to  pay  the  interest 
on  said  money,  every  six  or  every  three  months,  to  tb 
intestate,  during  his  life,  and  thereafter,  on  the  whoh 
or  a  part  of  said  money,  to  either  the  executor  or 
administrator  of  the  intestate,  for  the  benefit  of  Iv 
wife,  being  his  widow,  or  directly  to  his  wife,  and  to 
his  sister  Marilla,  for  their  benefit,  dnring  their  liiei. 
respectively.    The  complaint  also  alleged  that  theint* 
est  on  said  money  was  paid  by  the  defendant  toths 
intestate  during  his  life  ;  that  his  sister,  Manila,  died 
shortly  after  the  intestate's  death,  without  havii^[W- 
ceived  any  of  such  interest ;  and  that  none  of  aaii 
interest  has  been  paid  to  the  plaintiff.    The  comphiirt 
further  alleged  that,  soon  after  the  plaintiff  was  ip- 
pointed  administrator,  he  found  said  written  assunuMd 
among  the  papers  of  the  intestate,  and  therenponlw 
obtained  from  the  surviving  wife  of  the  intestate  tar 
written  consent  that  the  plaintiff  might  surrender  said 
assurances  to  the  defendant,  and  he  afterwards  tf^ 
before   the    commencement  of   this  action  offered  to 
surrender  to  the   defendant  the  said  consent  of  Ae 
widow,  acknowledged  by  her,  together  with  theflM 
assurances  and  all  claims  of  the  plaintiff  or  of  ^ 
widow  based  upon  them,  and  demanded  i-etum  of  sw 
sum  of  money,  all  of  which  the  defendant  refused. 

The  relief  demanded  was  a  judgment  for  sd* 
$4,000,  with  interest  from  the  time  of  said  demand. 

The  demurrer  was  upon  the  grounds :  1.  ^ 
there  was  a  defect  of  parties  defendant,  in  ^ 
omission  of  the  widow  of  the  intestate,  and  also  in  tb 
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lission  of  the  personal  representatives  or  next  of 
a  of  his  said  sister,  deceased  ;  and,  3.  That  the  com- 
lint  did  not  state  facts  sufficient  to  constitute  a 
oae  of  action. 

The  judge  at  special  term  having  overruled  the  do- 
urrer,  the  defendant  appealed. 

Austin  Abbott  and  Howard  Pat/son  Wilds  {Ed- 
ward H.  Avery y  attorney),  for  defendant,  appellant. — 
-  The  widow  is  a  necessary  party.  She  could  main- 
Bin  an  action  on  the  agreement  (Nevins  v.  Dunlap,  33 
BF.  Y.  676 ;  Penman  v.  Slocum,  41  Id.  63 ;  Genesee 
Hat.  Ins.  Co.,  V.  Benson,  5  Duer^  168 ;  Cucullu  v. 
Walker,  16  La.  Ann.  198  ;  Quimbery  v.  Artis,  1  Duv. 
\Ky.'\  30).  The  only  ways  in  which  defendants  could 
be  protected  against  further  claim  by  her  are  either 
ty  an  assignment  of  her  claim  to  the  plaintiff  before 
wit  brought,  or  by  the  adjudication  of  the  court  in 
inaction  in  which  she  was  a  ]>arty  (Cramer  v,  Benton, 
^Lans.  295  ;  S.  C,  60  Barb.  216 ;  Shepard  v.  Shepard, 
^  Johns.  C7i.  57).  There  is  no  release  of  the  widow, 
^Od  if  there  were,  being  unaccepted,  it  is  revociible, 
«d  does  not  bind  her  (Westerlo  v.  De  Witt,  30  N.  Y. 
40,  343,  347). 

n.  The  administrator  cannot  maintain  this  action, 
^enifthe  transfer  were  void,  as  claimed.  The  claim 
»  not  assets  (2  R.  8.  82,  §  6).  The  proper  remedy  to 
^oid  a  conveyance  by  an  insane  person  is  to  have  an 
iqnisition  found,  and  to  appoint  a  committee  in  the 
fetime  of  the  person  (Jackson  v.  King,  4  Cow.  207, 
L7 ;  Ordranatuv  Judicial  Aspects  of  Insanity).  The 
-t  of  1858,  c.  314,  allowing  executors,  &c.,  to  sue  to 
*t  aside  fraudulent  conveyances,  cannot  aid  the 
ition,  for  there  is  no  suggestion  of  fraud,  nor  is  there 
^y  allegation  of  insufficiency  of  assets. 

III.  The  transfer  of  the  $4,000  was  a  gift  to  chari ta- 
le uses  ;  and  the  exaction  of  interest  by  the  decedent 
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for  himself,  wife  and  sister,  was  a  benefit  to  bim  aad 
them,  to  continue  for  several  lives,  in  retarn  for  whioi 
th(3  gift  was  to  and  did  vest  absolutely,  and  cannot bi 
revoked  (Doty  v,  Wilson,  47  N.  Y.  584). 

IV.  The  action  is  one  for  money  had  and  recefwi 
and  the  plaintiff  fails  to  satisfy  the   well-settled  nib  j 
that   he  must  show  an  equitable  right  in  goodcoi-j 
science  and  natural  justice.     In  such  an  action  plaiotif 
cannot  stand  on  a  technical  legal  right,  but  mast  shot 
that  the  defendants  have  money  which  in  equity  and 
good  conscience  they  ought  to  pay  over  to  the  plaii* 
iff  (Biiel  V.  Bough  ton,  2  De?i.  91).    Even  in  case  of  i 
c^ontmct,  equity  and  good  conscience  do  not  require  tto 
repayment  where  the  contract  has  been  even  in  part  ptf* 
formed,  and  the  other  party  has  derived  some  bencB, 
and  by  the  recovery  the  parties  cannot  be  placed  ii 
the  exact  situation  in  which  they  originally  werewhei 
the  contract  was  entered  into  (1  Chiii.  PL  3GS,  followri 
in  Peters  v.  Gooch,  4  Black/.  [Tnd.]  415).    Thetnuis-. 
iiction  being  not  void,  but  voidable  only,  \vtxs  binding 
on  tlie  defendants  (Allen  v.  Berry  hill,  27  Iowa.  534; 
S.  C,  1  Am,  B.  309;  AUis  v.   Billings,  6  MetcAl5\  ' 
Carrier  c.  Sears,  4  Allen,  336 ;  Howe  v.  Howe,  99  MM 
98).      From  the  title  of  the  defendants,  "The  Arafli- 
(*an  Tract  Society,"  the  court  may  take  notice  of  M* 
being  a  chai-ity    (Blanchard's    Gunstock  Factory  «■ 
Warner,  1  Blatclif.  258,  271,  277 ;   Dorsey  Harvester 
Rake  Co.  v.  Marsh,  6  Fish.   Pat.   Cas.  393;  OuH»' 
Washington  Hospital,  95   CT.  ^.  303  ;  and  see 2 /^i^r/y  , 
on  Trusts,  §§701,  705).     The  complaint  shows  that  ih 
moneys  received  from  the  decedent,  the  defendants  to" 
used  in  carrying  out  the  purposes  of  their  creations* 

a  tract  society,  as  they  were  in  duty  bound  to  do. 

V.  It  is  the  settled  and  just  law  of  this  State,  iW 
to  avoid  a  transaction  inter  vivos,  on  the  gwmnd  « 
insanity,  the  party  impeaching  it  must  sho\y  dtk^ 
idiocy  or  lunacy,  or  an  inquisition  interdicting  ^ 
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ion  on  the  gronnd  that  the  person  had  been 
y  found  of  unsound  mind  within  the  meaning 
atutes  of  lunacy  (Jackson  v.  King,  4  Cow.  207  ; 
V.  Warren,  14  Barb.  494 ;  Osterhout  v.  Shoe- 
i  Den.  37,  n). 

If  the  transaction  is  regarded  as  a  contract  the 
3  the  same.  Apart  from  the  question  of  inca- 
and  in  the  absence  of  undue  influence  or  fraud, 
n  be  no  question  of  the  validity  of  such  a  con- 
tanton  v.  Miller,  1  Sup'm  CI.  [T.  &  C]  23 ;  58 
92 ;  Re  Cornwall,  9  BUUchf.  114 ;  Si)alding  v. 
eck,  30  Barb.  292 ;  35  iT.  Y.  204 ;  39  Barb.  79). 

A  person  who  is  merely  "of  unsound  mind," 
ecessarily,  nor  even  presumptively,  incapable  of 

such  a  disposition  of  his  property.  In  the 
state  of  the  law  of  insanity,  "  unsoundness  of 
is  the  most  indefinite  term  known  to  the  law 
eating  mental  deficiencies  {Browne  Med.  Juris, 
inity^  §  57) ;  the  cases  such  as  Blanchard  v. 
[3  Den.  41),  &c.,  that  define  "  unsound  mind,'- 
sed  legal  signification,  as  meaning  non  compos^ 
y  applicable  under  the  statute  providing  for 
ions.  They  are  not  authority  on  a  question  of 
g  like  this  (Searle  v.  Qalbraith,  73  III.  272 ; 
I  V.  May,  10  Allen  [Mass.]  59,  64).  Alleging 
)e  an  idiot  or  a  lunatic,  imports  an  entire  dep- 
.  of  disposing  power.  The  term  '^  unsound 
is  now  commonly  used  in  contradistinction  to 
1  absence  of  reason,  and  imports  the  possession 
L  with  some  legally  recognizable  defect ;  but  it 
no  indication  of  what  is  the  character  or  the 

of  the  defect.  Even  should  we  concede  (for 
poses  of  the  argument  under  this  point)  that 
insanity,  which  is  all  that  "unsound"  neces- 
nports,  could  render  a  transaction  voidable,  i/te 
'er  or  quality  of  the  unsoundness  must  be 
!.     All    the  authorities  agree  that  a  partial 
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insanity  or  unsoundness  cannot  affect  the  yaliditjof 
an  act,  unless  shown  to  have  such  a  character,  and  sach 
a  relation  to  the  character  of  the  act  in  qnesfion,  as  to 
render  the  person  incapable  of  performing  that  kind  of 
a  transaction  (Hall  v.  Unger,  2  Abb.   U.  S.  512;  Ben- 
nett V.  Dennett,  44  N.  H.  631).    There  are  eight  chief 
classes  of  cases  in  which  the  law  has  to  deal  with 
questions  of   insanity,   or    mental    unsoundness.   1. 
QuesMons  of  X)ersonal  custody.    2.  Interdiction,  or  the 
appointment  of  a  committee.    3.  Wills.    4.  Contracts 
in  general.    5.  Marriage.     6.  Partnership.    7.  Grimes. 
8.  Capacity  to  testify.    For  none  of  these  purposes  is 
it  enongh  to  show  that  the  person  is  of  unsound  mind. 
To  justify  personal  restraint  it  must  be  shown  that  the 
unsoundness  is  of  such  a  character  as  to  render  per 
sonal  restraint  necessary  to  avoid  danger  to  the  sab- 
ject  himself  or  to  others,  or  (according  to  the  modem 
authorities)  such  as  to  render  it  necessary  for  purposes 
of  cure.     In  either  case  the  question  is  not  raerely,is 
he  of  unsound  mind  ?  but  is  the  unsoundness  of  sach  a 
character  as  to  render  restraint  necessary  (Oakes'  Case, 
8  Law  Rep.  122  ;  Hinchman  tj.  Richie,  Brightly^  143; 
Article  on  Confinement  of  Insane,  3  Am.  Law  R(^ 
193,  Jan.  1869 ;  Brush's  Case,  3  Abb.  New  Cos.  8»; 
Ayers's  Case,  Id,  218).    Hence,  unsoundness  of  mind 
may  be  of  such  a  character  as  to  justify  restraint,  though 
no  defense  to  an  indictment  for  crime  and  no  disqualifi- 
cation to  make  an  affidavit  or  testify  in  court  (Spittle?. 
Walton,  L.  R.  11  Eq,  420;  Kendall  v.  May,  10  Allen 
[Mass,^  59 ;  Brush's  Case,  above) ;  and  no  disqualifica- 
tion to  make  a  will  (Cartwright  v.  Cartwright^  1  Phitl* 
90).    To  establish  a  case  for  inteixliotion,  oraninqni* 
sition  and  commission  of  lunacy,  it  must  be  shown  that 
the  unsoundness  is  either  entire,  that  is,  idiocy  or 
lunacy  in  the  strict  sense,  or  that  it  is  of  such  a  char- 
acter as  to  render  the  person  mentally  incapable  of 
managing  his  affairs  (Matter  of  Barker,  2  Johnf.  Ok 
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ft).  Hence  unaoundDess  of  mind  may  be  of  such  a 
laracter  as  to  jastify  the  appointment  of  a  committee 
ad  the  interdiction  of  all  interfei*ence  with  his  prop- 
rty  by  the  subject,  bnt  yet  not  disqualify  from  mak- 
ig  a  will  (Breed  v.  Pratt,  18  Pick.  115,  and  cas.  cit.; 
lewis  0.  Jones,  60  Barb.  645,  and  cas.  cit.).  Nor  from 
laking,  with  the  approval  of  the  court,  a  gift, 
gainst  the  objection  of  the  committee  (Matter  of 
Gilbert,  3  Abb.  New  Cas.  222).  To  establish  want 
if  testamentary  capacity  it  is  necessary  to  show 
ither  idiocy  or  lunacy,  or  unsoundness  of  such  a 
ihamcter  as  to  render  the  person  incapable  of  compre- 
lending  perfectly  the  condition  of  his  property,  his 
elatious  to  the  persons  who  were  or  might  have  been 
he  objects  of  his  bounty,  and  the  scope  and  bearings 
f  the  provisions  of  his  will,  and  deprive  him  of  sufli- 
ient  active  memory,  and  judgment  for  such  an  act 
Delafield  v.  Parish,  25  N.  F.  9,  27,  29 ;  overruling 
tewart  v.  Lispenard,  26  Wead.  225 ;  Van  Guysling  v. 
''an  Kuren,  35  N.  Y.  70 ;  Banks  v.  Goodfellow,  L.  H. 
Q.  B.  549).  Thus  delusion  or  monomania  not  affect- 
ig  testamentary  action  does  not  disqualify  a  testator 
^Tan  Guysling  i?.  Van  Kuren ;  Banks  i?.  Goodfellow, 
bove).  To  establish  the  invalidity  of  a  deed  or  other 
ontract  or  transfer  inter  vivos^  by  a  person  for  whom 
committee  has  not  been  appointed,  an  entire  loss  of 
nderstanding  must  be  shown — that  is  to  say,  idiocy 
r  lunacy,  as  distinguished  from  that  partial  defect 
adicated  by  the  term  ''of  unsound  mind"  in  the 
tatate  (Jackson  v.  King,  4  Cow.  207) ;  or  an  in- 
laisition  interdicting  all  interference  with  property 
Person  v.  Warren,  14  Barb.  495).  Partial  insanity  is 
if  course  enough  where  unconscionable  advantage  is 
hown  to  have  been  taken  of  the  infirmity.  To  estab- 
Lsh  incapacity  for  marriage,  it  is  necessary  to  show 
iiocy.  or  lunacy,  or  unsoundness  of  a  character  to 
ender  the  person  incapable  of   comprehending  the 
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nature  and  status  of  marriage,  or  the  nature  and  obli- 
gations of  contracts  generally  {Bisliop  on  Mar.  <6  Div. 
§  129  ;  Drowii's  Med.  Juris,  of  Itisan.  §  155,  last  par- 
agrapli).  To  establisU  insanity  as  ground  for  dissolv- 
ing a  i-Kirtnership,  it  is  not  enough  even  to  show  total 
insanity,  for  it  may  be  temporary.  It  is  necessary  to 
show  unsoiindnesa  of  such  a  character  as  to  render  the 
person  substantially  and  continuously  unable  to  fulfill 
hisdutiesunder  the  articles  of  partnership  (AnoQ.  Z.  o. 
X.,  2  Kay  &  J.  441,  and  caa.  cit  j  Story  on  Parla.  g§ 
292-297).  To  establish  insanity  as  a  defense  in  crimi- 
nal cases  it  is  necessary  to  show  unsoundness  of  snch 
a  character,  that  the  person  had  not  power  to  distin- 
guish between  right  and  wrong  in  respect  to  the  act 
charged  (People  o.  Montgomery,  Vi  Abb,  Pr.  If.  S. 
207,  and  cas.  cit.  ;  People  u.  Flanagan,  52  Tf.  Y.  467). 
To  establish  insanity  as  a  disqualification  to  testify,  it 
is  necessEiry  to  show  unsoundness  of  such  a  character  as 
to  take  away  the  caiwcity  to  comprehend  the  facts,  to 
communicate  testimony,  or  to  understand  the  nature  of 
an  oath  (People  ex  rel.  NortoQ  v.  New  York  IlospiUU, 
3  Abb.  New  Cas.  229,  note  ;  Ilolcomb  V.  Ilolcumb,  2S 
Conn.  177  ;  Regina  B.llill,  5  Bug.  L.  &  Eq.  547  ;  S.  C, 
5  Cox  Cr.  Cas.  2i")9  ;  2  Den.  C.  C.  254).  When  unsound 
mind  is  used,  even  in  returns  and  verdicts,  it  is  coupled 
with  the  characterizing  phrase,  "and  mentally  incapa- 
ble of  managing  his  affairs  "  (or  its  equivalent.)  (Matter 
of  B:irker,  2  Johns.  Ch.  237;  3  Barb.  Ch.  Pr.  659;  3 
Tiffany  &  3.  420  ;  Nix.  Forms,  192).  The  averment 
"of  unsound  mind"  is  not  helped  by  the  legal  con- 
clnsion  added  by  the  pleader,  '■'■and  for  that  came 
legally  incapable  of  making  the  dispositions  of  bis 
property  to  the  defendant,  whicli  are  hereinafter  set 
forth."  This  u  mere  legal  conclusion  ;  is  not  isauable, 
and  does  not  avail  (People  ex  ret.  Pordy  «.  Highway 
Commissioners,  54  N.  T.  270  ;  City  of  Buffalo  ».  Hol- 
ioway,  7  N.   Y.  493;  Butler  ».  Viele,  44  Barb.  166; 
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Simmons  v,  Faircliild,  42  Barb.  404  ;  Commercial  Ban] 
of  Rochester  v.  City  of  Rochester,  41  Barb.  341).  Th 
omission  to  allege  a  necessary  fact  cannot  be  supplie( 
by  i)resuniption,  even  where  the  legal  conclusion  i 
alleged.  The  rule  the  court  of  appeals  apply  in  cou 
Btrning  a  pleading  is,  that  if  any  presumption  arises 
it  is  against  the  existence  of  the  fact  not  alleged,,  be 
cause  we  may  infer  that  the  party  stated  his  case  a 
favorably  as  possible  for  himself  (Hofheimer  v,  Camjn 
bell,  59  li.  Y,  274).  As  has  been  aptly  said  in  rulin^ 
on  the  examination  of  witnesses,  the  questions  whethe 
one  was  of  unsound  mind,  or  was  so  affected  in  mind 
as  to  be  unlit  for  transacting  his  business,  "embrac 
the  whole  law,  as  well  as  the  facts  of  the  case' 
(Dealion  v.  Merchants'  Bank,  8  Bosio.  401). 

VIII.  Even  if  the  transaction  were  simi)ly  a  cod 
tract,  and  the  decedent  had  been  wholly  insane,  an« 
there  were  in  the  complaint  issuable  and  sufficien 
allegations  thereof,  still  the  complaint  would  show  n 
cause  of  action.  It  is  well  settled,  in  this  country  a 
in  England,  that  the  contracts  of  an  insane  person  (i 
the  absence  of  fraud,  &c.),  are  not  void,  but  at  mos 
only  voidable  (Ingraham  v.  Baldwin,  9  iV^.  Y.  45  ;  1 
Barb.  9  ;  Loomis  v.  Spencer,  2  Paige,  158 ;  Matter  c 
Exp.  Beckwirh,  3  Hun,  443 ;  Fitzhugh  v.  Wilcox,  1 
Barb.  237 ;  Person  v.  Warren,  14  Id.  488  ;  Canfield  / 
Fairbanks,  63  Id.  461  ;  Beavan  v.  McDonnell,  9  Bxc/i 
809 ;  Beals  v.  See,  10  Barr,  60  ;  AUis  v.  Billings, 
Melc.  415  ;  Carrier  v.  Sears,  4  Allen,  336  ;  Howe  t 
Howe,  99  Mass.  98 ;  Allen  v.  Berryhill,  27  Iowa,  534 
S.  C,  1  Am.  Rep.  309  ;  Hunt  v.  Weir,  4  Dana,  348 
Eaton  V.  Eaton,  8  Vroom  N.  J.  108  ;  S.  C,  18  Am.  R. 
Carr  v.  Holiday,  5  Ired.  Eq.  167  ;  1  Story  Contr.  §  85 
6  ed.;  §  42,  4  ed.;  Addison  on  Contr.  140  Banks'  ed 
§192;  1  Id.  p.  192,  Morgan's  ed.).  And  equity  wil 
not  interfere  to  avoid  an  executed  contract,  where  i 
was  made  la  good  faith,  without  knowledge  of  th 
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incapabiliry,  and  the  lunatic  has  had  the  benefit  of  it 
(Loomis  V.  Spencer,  2  Paige^  158  ;  Price  v.  Berrington, 
7  Eag.  L.  &Eq.  254  ;  S.  C,  15  Jur.  999  ;  3  Mac.  &  G. 
486  ;  Sprague  v.  Duel,  Clarke  Ch.  90  ;  11  PaigCy  480). 
It  is  not  a  matter  of  coarse  for*  a  court  of  equity  to  set 
aside  and  declare  void  the  act  of  a  lunatic  executed 
during  his  lunacy  (Canfield  v.  Fairbanks,  above  ;  Neil 
«.  Moriey,  9  Ves.  478,  followed  in  Loomis  v.  Spencer,  2 
Paige,  153 ;  Person  v.  Warren,  14  Barb.  488).  Con- 
tracts with  an  insane  person,  wholly  executed,  or  so  far 
executed  that  the  parties  cannot  be  placed  in  statu  gtio^ 
cannot  be  avoided,  either  at  law  or  in  equity,  upon  the 
mere  ground  of  insanity.  Fraud  or  unconscionable 
advantage,  or,  at  least,  knowledge  of  the  insanity,  must 
be  shown  (1  Story  Eq.  Jur.  §  227 ;  Cruise  v.  Christopher, 
5  Dana,  182,  n.  2  ;  Molton  v.  Camroux,  2  Exc7i.  487 ;  4 
Id.  17  ;  S.  C,  18  Law  Journ.  Exch.  356  ;  Elliot  v.  Ince, 
De  G.  M.  &  G.  475-487 ;  State  Bank  v.  McCoy,  19 
SmitJi  [Pen7i,]  204;  Nace  v.  Boyer,  6  Casey ,  99;  1 
Wharton  &  Stille  Med.  Juris.  §  8,  ed.  1873  ;  B7'ovme 
Med.  Juris,  of  Insan.  %  27,  ed.  1875 ;  Behrens  o. 
McKenzie,  23  Iowa,  343 ;  Beals  v.  See,  10  Barr,  56 ; 
Lancaster  County  National  Bank  v.  Moore,  78  Penn. 
St.  412  ;  2  Kent  Com.  451,  12  ed.  ;  Matter  of  Beckwith, 
3  Hun,  445 ;  Lincoln  v.  Buckmaster,  32  Vt.  652 ;  Hicks 
V.  Marshall,  8  Hun,  327  \^N.  H.  133  ;  Musselman  v. 
Cravens,  47  Ind.  1).  The  transaction  would  still  be 
within  the  rule,  if  the  allegations  showing  a  contract 
were  omitted  and  the  act  were  a  pure  gift  to  the  Tract 
Society.  It  is  in  the  ordinary  course  of  the  duty  of 
such  a  society  to  receive  gifts  ;  this  is  the  object  of  its 
incorporation.  And  there  is  nothing  in  the  complaint 
to  show  that  the  gift  was  not  a  reasonable  and  proper 
one.  '^  Support,"  it  is  said,  includes  the  means  of 
"reasonable  physical,  mental  and  spiiitual  enjoy- 
ment" (Forman  v.  Whitney,  2  Abb.  Ct.  App.  Dec. 
163).    Even  in  the  case  of  an  insane  person  under 
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gnardianship,  where  sanction  of  court  is  absolntel] 
necessary,  it  is  enough  that  the  expenditure  is  a  no 
unreasonable  one  for  a  man  of  like  fortune  and  cir 
cumstance  to  indulge  in,  if  not  under  guardiaushi] 
(Matter  of  Gilbert,  3  Abb.  New  Cas.  2Zii.  S.  P.,  May  v 
May,  109  Mass.  264).  It  is  incumbent  on  the  part^ 
who  seeks  to  avoid  a  transaction  by  an  insane  persoi 
to  allege  and  prove  that  the  other  party  had  knowledg( 
of  the  insanity  (Young  v.  Stevens,  48  iV^.  //.  133 
Harrison  v.  Kichardson,  1  Moody  &  Rob.  504 ;  Ingra 
ham  V.  Baldwin,  9  N.  Y.  45\  affi'g  12  Barb.  9 ;  Beh 
reus  V.  McKenzie,  23  Iowa,  343 ;  2  Jones  on  Mort 
%  1510).  .The  precedents  of  answers  alleging  lunacy  a! 
a  defense  to  an  action  on  the  lunatic's  contmct,  and  al 
leged  knowledge  on  plaintiffs  part  (2  Chitti/s  PI 
436,  ed.  of  1876 ;  BvZlen  &  Leakeys  Forms ^  354 ;  1 
Abbotts  Forms,  41).  There  is  a  line  of  cases  in  som< 
other  States  (not  the  law  here)  to  the  effect  that  th( 
civil  acts  of  a  '^lunatic  "  are  utterly  void.  These  casei 
tamed  on  the  fact  the  term  'Munatic,"  in  its  common 
and  always  in  its  technical  legal  usage,  means  a  persoi 
wholly  deprived  of  reason ;  not  a  i)erson  having,  in  th< 
eye  of  the  law,  a  mind  unsound,  but  one  having  n< 
mind  at  all ;  and  the  cases  in  which  the  courts  havi 
held  that  the  acts  of  a  lunatic  are  void,  are  cases  wher 
it  has  been  put  upon  the  ground  that  he  was  totall; 
devoid  of  reason.  Before  the  time  of  Coke,  eithe 
idiocy  or  frenzy  was  the  characteristic  of  all  person 
legally  regarded  as  non  compos.  "  Furiosus^^  was  th 
synonym.  Beverley's  Case,  4  Coke,  124  (2).  Swin 
BURNE,  who  wrote  about  1690,-  made  the  test  t 
be  the  contrast  between  "furor"  and  "quietness' 
{Swinb.  on  Wills,  pt.  2,  §  3).  The  ancient  com 
mon  law  insanity,  therefore,  carried  in  its  ver 
definition  the  assurance  that  those  dealing  with  th 
person  had  notice  of  his  infirmity.  To  be  deemed  ii 
Bane,  one  must  be  a  man  that  is  totally  deprived  of  hi 
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nnderstanding  and  doth  not  know  what  he  is  doing 
no  more  than  an  infant,  a  brute,  or  a  wild  beast  (1723, 
Arnold's  Case,  16  How.  SL  Tr.  764).  In  1802,  Lord 
Eldon  protected  by  order  of  court  those  whom  the 
jury  had  refused  to  find  insane.  The  contrast  between 
the  lunatic  and  idiot  of  the  old  common  law,  and  the 
unsoundness  of  mind  which  the  modem  law  has  recog- 
nized, and,  in  fact,  chiefly  has  to  deal  with,  is  admir- 
ably exhibited  in  Mr.  Justice  Bigelow's  delineation  of 
the  characteristics  of  the  insane,  in  Dean  n.  Am.  Mut. 
life  Ins.  Co.,  4  Allen^  100.  **The  soundness  of  this 
rule  "  (the  rule  in  Beals  v.  See),  says  Paxo-n,  J.,  in  78 
Pa.  81.  414,  '^  is  too  apparent  to  need  any  extended 
vindication."  The  cases  in  other  States  which  have 
treated  the  civil  acts  of  a  lunatic  as  absolutely  void, 
were  never  intended  to  apply  except  to  acts  of  those 
who  were  technically  ''lunatics"  or  *' idiots,"  as 
appears  from  the  reasoning  on  which  they  proceed. 
As  above  shown,  they  are  no  longer  law  in  resi)ect  to 
executed  transactions  affecting  only  personality,  and 
certainly,  since  Ingraham  v.  Baldwin,  have  not  been 
the  law  in  this  State  for  any  purpose.  Van  Deusen 
V.  Sweet,  61  N.  Y.  378,  only  held  that  the  deed  of  a 
lunatic  was  void  in  such  sense  that  it  could  be  declared 
so  at  law  without  first  bringing  a  suit  in  equity  to  set 
it  aside.  The  distinction  between  this, use  of  the  word 
*'void"  and  its  use  as  indicating  that  a  contract  is  not 
binding,  even  before  disaffirmance,  is  well  understood. 
In  conclusion,  the  law  of  this  State  on  the  point  in 
question  is  well  summed  up  in  the  most  recent  and 
highest  authority  we  have,  the  treatise  of  ithe  State 
Commissioner  on  Lunacy,  Hon.  John  Ordbonaux, 
on  the  Judicial  Aspects  of  Iiisanity^  p.  300. 

IX.  To  sustain  plaintiff's  case  will  convert  the 
modern  doctrine  of  lunacy  from  a  shield,  as  it  is,  into 
a  sword,  which  it  is  not  (Allen  ©.  Berry  hill,  27  /(wa). 
If  his  transactions  be  deemed  void,  as  claimed  by 
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plaintiff,  execution  goes  against  the  person  of  all  wh< 
dealt  with  the  decedent  (Peraon  v.  Given,  29  IIoio.  Pr 
432,  rev'g  28  Id.  139).  If  they  be  voidable  only,  thei 
the  cause  of  action  does  not  arise  until  the  representa 
tive  exercises  his  election  ;  consequently  there  is  n« 
statute  of  limitations  availsible,  if  only  the  representa 
tive  sues  within  six  years  after  his  appointment  an< 
demand  (Bucklin  v.  Ford,  6  Barb.  393 ;  Roberts  t 
Bedell,  52  If.  Y.  644;  S.  C,  15  Abb.  Pr.  N.  S.  177). 

ff.  L.  Comstock  {ComstocJc  &  Bennett^  attorneys] 
for  plaintiff,  respondent. — I.  The  gifts  or  transfers  o 
money,  made  by  the  plaintiff's  intestate  to  the  defend 
ant,  as  stated  in  the  complaint,  were  void^  and  no 
merely  voidable  (Van  Dusen  v.  Sweet,  51  N.  Y.  378 
Parley  v.  Parker,  6  Or  eg.  105  ;  S.  C,  25  Am.  li.  504 
Dexter  v.  Hall,  15  Wall.  9 ;  Thompson  v.  Leach, 
SaZk.  300 ;  Estate  of  De  Silver,  5  Rawll,  111 ;  Yate 
V.  Bowen,  1  Dow  &  Clarke  380  ;  1  Sugden  on  Powers 
179).  It  must  be  admitted  that,  until  quite  recenti; 
the  contracts  of  a  lunatic  were  held  by  the  courts  o 
this  State,  and  generally  in  this  country,  to  stan( 
apon  the  same  footing,  substantially,  as  the  contract 
of  an  infant ;  and,  therefore,  they  were  held  to  b 
voidable,  merely,  and  not  void.  This  was  probabl; 
the  result,  in  the  first  place,  of  a  misunderstanding  c 
the  English  authorities.  In  Beverly's  case  (4  Rep 
123),  it  was  held  that  deeds  executed  by  lunatics  wer 
voidable  only,  but  not  actually  void.  But  in  a  late 
case  (Thompson  v.  Leach,  Comb.  468  ;  S.  C,  3  Salk.  30C 
a  distinction  was  established  between  a  feoffment  wit! 
livery  of  seizin  by  a  lunatic,  and  a  bargain  and  sale 
or  surrender.  The  former,  on  account  of  the  solera 
nlty  of  the  livery,  was  held  voidable  only  ;  but  th 
latter  was  held  to  be  actually  void.  But  though  thi 
decision  was  made  before  Blackstone  wrote  his  Cora 
mentaries,  he  seems    to  have  overlooked  it ;    for  h 
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stated  the  rule  as  resolved  in  Beverly's  case.  This 
doctrine  has  been  very  generally  adopted  in  this  coun- 
try. It  was,  however,  repudiated  in  Pennsylvania  at 
an  early  day  (Estate  of  De  Silver,  5  Hawle,  111).  There 
has  been,  for  some  time  past,  a  growing  dissatisfaction 
with  this  doctrine ;  and  it  has  been  overruled  in  this 
State  (Dexter  t.  Hall,  supra;  Van  Dusen  v.  Sweet, 
supra^  followed  in  Farley  v.  Parker,  6  Oreg.  105). 
It  has  often  been  held,  that  where  a  contract  for  the 
sale  of  real  or  personal  estate  is  executed  by  a  person 
who  has  been,  upon  inquisition,  found  to  be  a  lunatic, 
and  of  whose  person  and  estate  a  committee  had  been 
appointed,  is  absolutely  void,  that  no  action  could  be 
maintained  thereon,  even  by  such  committee ;  that  the 
committee  had  no  power  to  ratify  it  (Pitshugh  v.  Wil- 
cox, 12  Barb.  235  ;  Pearl  i?.  McDowell,  3  /.  /.  Marsh. 
658  ;  White  v.  Maxwell,  6  Pick.  217).  But  what  pos- 
sible difference  can  it  make  with  the  insane  i)er8on'8 
capacity  to  make  a  contract,  whether  an  inquisition 
has  been  found  or  not  %  He  is  just  as  incapable  before 
inquisition,  as  afterwards.  It  should  be  his  incapacity 
that  protects  him  and  his  estate,  and  not  the  fact  that 
he  has  been  legally  pronounced  insane. 

II.  If  it  should  be  assumed  that  the  several  transfers 
of  money  by  the  intestate  to  the  defendant,  as  stated 
in  the  complaint,  were  voidable,  and  not  void,  still  the 
plaintiff,  to  avoid  the  said  several  transfers,  and  to 
recover  back  the  money  for  the  benefit  of  the  next  of 
kin  and  creditors  of  the  intestate  (Gibson  v.  Soper,  6 
Gray^  279  ;  Nichol  v.  Thomas,  53  Ind.  42 ;  Hovey  v. 
Hobson,  53  Me.  451  ;  Seaver  v.  Phelps,  11  Pick. 
304 ;  Rice  v.  Peet,  15  Johns.  503 ;  Henry  v.  Fine,  23 
Ark.  417 ;  Van  Dusen  v.  Sweet,  supra).  If  it  be  con- 
sidered voidable,  the  bringing  of  an  action  at  law  to 
recover  the  property,  or  the  consideration  for  the 
agreement,  avoids  it.  This  seems  to  be  the  doctrine  in 
this  State  as  well  as  in  Massachusetts,  Maine  and  Ark* 
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ansas.  Such  also  seems  to  be  the  rule  in  New  Jersey 
as  was  conceded  in  Matthieson  &  W.  R.  Co.  v.  M< 
Mahon  (38  iT.  /.  L.  537).  It  has  sometimes  been  hel 
that  where  a  person,  apparently  of  sound  mind,  an 
not  known  to  be  otherwise,  enters  into  a  contract,  i 
the  usual  course  of  business,  which  is  fair  and  bon 
fide^  which  is  executed  and  completed,  and  the  proj 
erty — the  subject  matter  of  the  contract — cannot  b 
restored  so  as  to  put  the  parties  in  statu  quo^  such  coi 
tract  cannot  afterwards  be  set  aside  by  the  allege 
lunatic  or  those  who  represent  him  (Molton  v.  Can 
roux,  2  Exch.  487 ;  S.  C,  on  error,  4  Id.  17  ;  Be  van  i 
McDonnell,  24  Eng.  L.  &.  Eq.  487 ;  Elliot  v,  Ince, 
Be  O.  M,  &  G.  475  ;  Wilbur  v.  Weakley,  34  Mc 
131 ;  Matthieson  &  W.  R.  Co.  v.  McMahon,  38  iT.  ^ 
L.  637  ;  Yauger  v.  Skinner,  1  McCarter^  389  ;  Eaton  i 
Eaton,  8  Vroom^  108).  In  these  cases  the  court  seei 
to  have  assumed,  in  some  degree,  the  powers  of  a  coui 
of  equity,  and  to  deny  to  the  plaintiff  all  remedj 
where  it  was  not  in  his  power  to  put  the  defendant  / 
statu  quo  (Canfield  v.  Fairbanks,  63  Barb.  461).  Bb 
no  court  in  this  State  has  assumed  to  impose  any  sue 
terms  or  conditions  of  relief,  in  an  action  at  law.  I 
some  States  it  is  denied  (GUbson  v.  Soper,  6  Oray^  279 
Nichol  V.  Thomas,  23  Tnd.  42  ;  Henry  v.  Pine,  23  Arl 
417).  The  transactions  were  substantially  gifts,  an 
the  agreement  to  pay  interest  does  not  change  thei 
character  (Doty  v.  Willson,  47  N.  Y.  580 ;  Hills  i 
Hills,  %M.&W.  404 ;  Blount  v.  Barrow,  4  Bro.  C.  C 
72).  If  the  transfers  were  void  the  plaintiff  has  a  rigt 
to  recover  whether  the  defendant  can  be  placed  i 
statu  qico  or  not  (Rogers  v.  Walker,  6  Barr^  371). 

III.  The  allegations  in  the  complaint  are  snfficiei 
to  show  that  the  intestate  was  insane  at  the  time  of  th 
alleged  transfers  of  the  several  sums  of  money  mer 
tioned  in  the  complaint  by  him  to  the  defendant,  an 
that  his  insanity  was  of  such  a  character  as  to  rendc 
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him  legally  incapable  of  making  those  transfers. 
There  is  no  doubt  of  the  meaning  of  the  words  "of 
unsound  mind"  {Exp,  Bransley,  3  Ark.  167 ;  1  R.  8. 
719,  §  10 ;  2  Id.  541,  §  1  ;  /^.  55,  57,  §  1  ;  Id.  60,  §  21 ; 
Stewart's  Executor  v,  Lispinard,  26  Wend.  297; 
Blanchard  v.  Nestle,  3  De)i.  41 ;  2  Abh.  Forms^  41,) 

Smith,  J. — [After  stating  the  facts.  J— Obviously, 
the  cause  of  action  intended  to  be  stated  by  the  pleader 
is  for  money  had  and  received  by  the  defendant 
from  the  intestate  under  circumstances  detailed  in  the 
complaint,  which,  it  is  claimed,  equitably  entitle  the 
plaintiff,  as  the  legal  representative  of  the  intestate,  to 
recover  it  back.  The  basis  of  the  claim  is  the  alleged 
mental  unsoundness  of  the  intestate.  It  is  strenuous- 
ly contended  by  the  counsel,  for  the  appellant  that 
the  complaint  is  fatally  defective  in  not  alleging  the 
character  of  the  unsoundness,  and  the  connection  be- 
tween the  alleged  unsoundness  and  the  transaction 
sought  to  be  avoided.  The  argument  addressed  to  us 
is,  that  in  the  present  state  of  the  law  of  insanity,  the 
term  of  "  unsound  mind  "  is  no  longer  a  synonym  for 
non  compos  mentis ;  that  it  fails  to  define  any  par- 
ticular kind  or  degree  of  mental  deficiency,  and  that 
it  does  not  necessarily  or  presumptively  indicate  a 
want  of  capacity  to  enter  into  such  a  transaction  as  is  set 
out  in  the  complaint.  A  concession  of  the  argument 
does  not  lead  necessarily  to  the  conclusion  that  the 
complaint  is  defective.  The  averment  is,  in  substance, 
that  the  alleged  unsoundness  of  mind  of  the  intestate 
was  of  such  a  character  as  to  render  him  incapable  of 
making  the  alleged  transfer  of  money  to  the  defendant. 
This  statement  of  the  quality  of  the  alleged  mental 
unsoundness,  and  of  its  boaring  upon  the  transaction 
vsought  to  be  avoided,  is  explicit  and  concise,  and  no 
fault  can  be  found  with  it  as  a  matter  of  pleading,  un- 
less it  is  to  be  regarded  as  the  mere  statement  of  a  con- 
clusion of  law.     It  is  true,  as  a  general  rule,  that  mel^ 
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legal  conclusions  are  not  to  be  pleaded.  But  it  is  often 
difficult  to  discriminate  between  what  are/acts^  whidb 
are  required  to  be  pleaded,  and  what  are  legal  conclu- 
sions which  cannot  be  pleaded,  or  rather,  to  state  the 
pure  facts,  without  any  admixture  of  elements  of  law. 
Indeed,  as  was  said  by  Mr.  Justice  Selden,  in  Dows 
V.  Hotchkiss  (10  Leg.  Obs.  281),  ''  no  declaration  oi 
complaint  was  ever  so  drawn.  If  a  plaintiff  states  hie 
title  to,  or  ownership  of  property  in  the  usual  form, 
is  this  the  statement  of  a  pure  fact  %  Clearly  not.  II 
comes  much  nearer  being  the  statement  of  a  merei  mat- 
ter of  law :  that  is,  of  a  legal  right  depending  upon 
facts  not  stated.  Again,  the  common  averment  that  the 
defendant  executed  or  entered  into  a  contract,  is  liable 
to  the  same  criticism ;  or  even  that  he  signed,  sealed 
and  delivered  it.  The  delivery  may  have  been  actual, 
or  it  may  have  been  constructive  merely.  What 
amounts  to  a  delivery,  is  a  question  of  law.  It  is  ob 
vious,  therefore,  that  some  latitude  of  interpretation  is 
to  be  given  to  the  term  facts^  when  used  in  a  rule  oi 
pleading.  It  must  of  necessity  embrace  a  class  oi 
mixed  facts  into  which  more  or  less  of  legal  inference  h 
admitted.  A  contrary  construction  would  tend  to  in- 
tolerable prolixity."  These  remarks  of  the  learned 
judge  seem  applicable  to  the  present  case.  If  the 
plaintiff's  intestate  was  in  fact  so  .far  unsound  in  mind 
as  to  be  incapable  of  making  the  transfer  set  forth, 
although  not  wholly  devoid  of  understanding,  it  is  dif- 
ficult to  see  how  the  fact  could  have  been  stated  dif< 
ferently,  except  by  detailing  all  the  circumstances  re- 
lied upon  to  prove  the  alleged  partial  insanity.  But 
that  mode  of  pleading  would  be  unendurable  by  reason 
of  its  prolixity,  and  it  would  violate  another  cardinal 
rule,  to  wit :  that  the  issuable  facts,  and  not  the  evi- 
dence of  them,  must  be  pleaded. 

But  the  counsel  for  the  appellant  contends  that,  tc 
establish  the  invalidity  of  a  deed  or  other  contract, 
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inter  vivos,  made  by  a  i>er8on  for  whom  a  committee 
has  not  been  appointed,  an  entire  loss  of  understanding 
must  be  shown,  or  an  inquisition  interdicting  all  inter- 
ference with  property.  Such  was  formerly  the  rule 
at  law  (Jackson  v.  King,  4  Conn,  207 ;  Blanchard  v. 
Nestle,  3  Den,  37,  and  authorities  cited  in  note  a).  But 
courts  of  equity  have  long  recognized  the  princi- 
ple that  the  contract  of  a  person  not  having  sufficient 
mental  capacity  to  enter  into  such  contract,  although 
not  wholly  n/)n  compos,  may  be  avoided  under  certain 
circumstances,  provided  it  can  be  done  without  injustice 
to  the  opposite  contracting  party.  But  where  the  par- 
ty contracting  with  the  lunatic  acted  in  good  faith, 
without  knowledge  of,  or  reason  to  suspect  his  mental 
incapacity,  and  the  party  cannot  be  put  in  statu  quo, 
a  court  of  equity  will  not  interfere  to  set  aside  the  con- 
tract. Under  our  present  system,  in  which  the  rules  of 
law  and  of  equity  are  administered  in  the  same  forum,  a 
complaint,  presenting  a  case  for  either  legal  or  equi- 
table relief,  is  not  subject  to  the  objection  that  it  doe« 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
It  is  true  the  complaint  in  this  case  does  not  impute 
to  the  defendant  bad  faith,  or  a  knowledge  of  the  men- 
tal unsoundness  of  the  intestate,  but  for  aught  that 
appears,  the  defendant  may  be  put  in  statu  quo,  if  the 
agreement  is  avoided.  In  other  words,  so  far  as  this 
complaint  shows,  the  defendant,  on  refunding  the 
money  received  from  the  intestate,  will  be  in  as  good  a 
condition  as  it  was  in  when  the  agreement  was  made.  If, 
by  reason  of  any  fact  not  appearing  in  the  complaint, 
the  defendant  cannot  be  restored  to  its  former  condi- 
tion, such  fact  is  matter  of  defense,  to  be  set  up  by 
answer.  It  these  views  are  correct,  the  question 
whether  the  plaintiff  can  recover,  in  an  ordinary  action 
at  law,  for  money  had  and  received,  is  not  very  mate- 
rial. Upon  the  facts  stated  in  the  complaint,  the  court 
may  exercise  its  equitable  jurisdiction  by  avoiding  the 
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contract,  and  directing  the  defendant  to  refund  the 
money  received  from  the  intestate,  or  so  much  thereof 
as  remains  unrefunded  after  crediting  the  defendant 
with  all  it  has  jmid  under  the  agreement.  Under  our 
present  system  of  pleading,  relief  is  to  be  given  con- 
sistent with  the  facts  stated,  although  it  be  not  the  re- 
lief specifically  demanded. 

But  whether  the  action  be  regarded  as  one  for  equi- 
table or  legal  relief,  it  seems  to  us  that  the  widow  of 
the  intestate  is  a  necessary  party.  Upon  the  facts 
pleaded,  we  regard  the  agreement  not  as  absolutely 
void,  but  voidable  upon  proper  terms,  and  at  the  suit 
of  the  proper  parties.  By  the  terms  of  the  agreement^ 
as  set  forth  in  the  complaint,  the  defendant,  after  the 
death  of  the  intestate,  was  to  pay  the  interest  money 
to  his  administrator,  for  the  benefit  of  his  widow,  e>r, 
directly  to  his  widow  and  sister,  for  their  benefit,  during 
their  respective  lives.  Had  the  money  been  made  pay- 
able to  the  administrator  exclusively,  f6r  the  benefit  of 
the  widow,  the  administrator  alone  might  have  main- 
tained the  action,  without  joining  the  beneficiary  {Code 
qf  Civ.  Pro.  §  449).  But  it  is  payable  in  the  alternative 
to  the  administrator,  for  the  benefit  of  the  widow,  or  to 
the  widow  directly,  for  her  use  during  life.  The  object 
or  this  provision  is  not  entirely  clear,  but  obviously  it 
gives  an  option  either  to  the  widow  to  demand  and  re- 
ceive the  money  without  the  intervention  of  the  ad- 
ministrator, or  to  the  society  to  pay  directly  to  her,  if  it 
chooses.  In  either  case,  the  widow  has  a  direct  inter- 
est in  the  money  due  under  the  agreement,  and  it  is 
diffcult  to  see  how  the  agreement  can  be  avoided  or  the 
principal  money  ordered  to  be  restored  in  an  action  to 
which  she  is  not  a  party.  She  might  properly  join  with 
the  present  plaintiff  in  prosecuting  the  action,  but  if 
she  should  refuse  to  do  so,  she  should  then  be  made  a 
defendant  The  fact  that  she  consented  that  the  writ- 
ten assniances  of  the  defendant,  and  her  claim  based 
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thereon,  might  be  surrendered,  is  no  answer  to  the  de- 
murrer. The  offer  of  surrender  not  having  been  ac- 
cepted, her  interest  is  the  same  as  if  the  offer  had  not 
been  made.  Her  consent  to  a  surrender  was  not  a  re- 
lease, or  an  assignment  of  her  right.  We  think  she  is 
a  necessary  party.  The  point  that  the  representatives 
or  next  of  kin  of  the  sister  should  have  been  made 
parties  has  not  been  argued  by  the  appellant^s  counsel. 
It  is  enough  to  say  that  she  died  ^^  shortly  after"  the 
death  of  the  intestate  ;  and  it  does  not  appear  that  any 
interest  money  accruing  after  his  death  had  matured 
before  she  died.  As  her  right  to  the  money  ceased 
upon  her  death,  her  representatives  or  next  of  kin  have 
no  interest  in  the  subject-matter  of  the  action. 

Upon  the  ground  above  stated,  the  judgment  and  or- 
der appealed  from  should  be  reversed,  and  judgment 
ordered  for  the  defendant  on  the  demurrer,  with  leave 
to  the  plaintiff  to  amend  the  complaint  in  twenty  days, 
on  payment  of  the  costs  of  the  demurrer  and  appeaL 

Talcott,  p.  J.,  and  Habdin,  J.,  concurred.  * 

So  ordered. 
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Hf.   T.  Supreme  Courts  First  Department;  Oeneral 

Term,  October,  1879. 
Again,  N.   T.   Common  Pleas,  Special  Term,  Feb- 
ruary, 1880. 

PlBADINO. — SUFPLSHBNTAL   ANSWER. — RfiS  JUDICATA. — ^WaIVBB. — 

Joinder  op  Causes  of  Action. — Vacating  Judg- 
ment.—Code  Civ.  Pro.  §  1282. 

In  an  action  to  recover  upon  a  single  covenant, — such  as  the  usual 
covenant  to  pay  rent,  in  a  lease, — ^if  all  sums  accrued  and  payable  al 
the  time  the  action  is  commenced,  are  not  included,  those  omitted 
cannot,  after  judgment,  be  recovered  in  another  action,  it  matters 
not  which  action  be  brought  first. 
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The  case  of  McIntoiBh  v,  Lown,  40  BaHf.  550, -^opposed. 'i' 

In  an  action  for  an  installment  of  rent,  judgment  in  a  janior  actio; 

for  an  other  installment,  which  was  dae  on  the  same  covenan 

before  the  senior  action  was  commenced,  may  be  set  up  by  sup 

piemen  tal  answer,  and  is  a  bar. 
The  defense  is  not  waived,  nor  the  right  to  set  it  up  affected  by  th 

omission  to  interpose  the  first  action  as  an  abatement  of  the  second 
Whicheyer  action  first  terminates  in  a  judgment,  may  be  used  in  thi 

way  as  a  defense  to  the  other. 


A  judgment  cannot  be  set  aside  on  the  ground  of  the  plaintiff^s  mil 
take,  inadvertence,  surprise,  or  excusable  neglect,  after  one  yea 
from  the  service  of  a  transcript  thereof  by  plaintiS^s  attorney  upoi 
the  attorney  for  the  defendant. 

The  transcript  is  a  notice  in  writing,  and  is  as  effectual  as  a  notice  u 
the  customary  form. 

This  action  was  brought  by  Josiah  Jex,  agains 
Ephraim  A.  Jacob,  and  others,  to  recover  two  install 
ments  of  rent,  claimed  to  be  due  him  for  the  quarteri 
ending  August  1,  1877,  and  November  1,  1877,  under  i 
written  indenture  of  lease  executed  between  him  anc 
the  defendants,  together  with  two  other  persons  namec 
in  the  complaint,  who  died  before  the  commencemen 
of  this  action. 

I.  i\r.  T.  Supreme  Courts  Oeneral  Term^  October 
1879. 

Appeal  by  defendants  from  an  order  sustaining  x 
demurrer  to  part  of  an  answer. 

Subsequent  to  the  commencement  of  this  action 
the  plaintiff  instituted  another  action  against  the  sam( 
defendants  named  herein,  in  the  court  of  common  plea 
for  the  city  and  county  of  New  York,  to  recover  a  bal 
ance  remaining  unpaid  on  a  prior  installment  or  quarte 
of  rent. 

The  sum  of  money  sought  to  be  recovered  in  this  lat 
ter  action  was  due  and  owing  at  the  time  of  the  com 

*  See  the  next  case  following,  Perry  «.  Dickerson. 
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mencement  of  the  action  in  this  court,  and  the  indebted- 
ness alleged  in  both  actions  arose  out  of  the  same  inden- 
ture of  lease. 

Judgment  was  recovered  by  the  plaintiff  against  the 
defendants  in  the  second  action,  which  judgment  was 
thereafter  satisfied  by  payment.  The  defendants  in 
their  answer  herein  have  set  up  these  facts,  and  the 
said  judgment,  as  a  defense  and  as  a  plea  in  bar  against 
any  further  recovery  on  the  part  of  the  plaintiff  for 
any  installments  of  rent  which  were  due  at  the  com- 
mencement of  this  action.  To  this  defense  the  plaint- 
iff interposed  a  demurrer,  which  was  sustained  at  the 
special  term  of  this  court. 

The  defendants  appealed  from  the  order  sustaining 
the  same  and  from  the  judgment  entered  thereon. 

JS.  A.  Jacob  {Lavierbach  &  SpingarUy  attorneys), 
for  defendants,  appellants. — ^An  entire  or  indivisible 
claim  or  demand  cannot  be  split  up  so  as  to  make  it 
the  subject  of  two  or  more  separate  actions  (Miller  t?. 
Covert,  1  Wend.  487 ;  Guernsey  v.  Carver,  8  Id.  492 ; 
Stevens  n.  Lockwood,  13  Id.  646 ;  Smith  v.  Jones,  16 
Johns.  229 ;  Farrington  v.  Payne,  Id.  432  ;  Willard  v. 
Sperry,  16  Id.  121  ;  Wells  on  Hes  Adjvdicata^  204). 
The  installments  of  rent  sued  for  in  the  two  actions 
constituted  an  entire  or  indivisible  claim  or  demand 
(Bendernagle  v.  Cocks,  19  Wend.  206 ;  Secor  n.  Sturgis, 
16  N.  Y.  548 ;  Coggins  Z).  BuUwinkle,  1  E.  D.  Smith, 
436 ;  Yates  n.  Fasset,  5  Den.  28 ;  Colvin  ^.  Corwin,  16 
Wend.  492 ;  Hopf  t).  Myers,  42  Barb.  270 ;  Logan  t^. 
Caffrey,  6  Casey,  196).  Where  several  claims,  payable 
at  different  times,  arise  out  of  the  same  contract, 
separate  actions  can  be  brought  as  each  liability 
inures ;  but  if  no  action  is  brought  until  more  than  one 
is  due,  all  that  are  due  must  be  included  in  one  action 
(Reformed  Church  t).  Brown,  54  Barb.  191).  Mcintosh 
V.  Lown,  49  Barb.  557,  has  not  been  followed ;  it  was 
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disapproved  in  Moody  v.  Leverich,  14  Abb.  Pr.  N.  I 
154 ;  nor  has  Badger  t).  Titcomb,  16  Pick.  409,  beenfo 
lowed  in  this  State.  In  addition  to  above,  see  :  Bair  i 
United  States,  96  J7.  S.  430 ;  Casselbery  v.  Forquiei 
27  m.  170  ;  Camp  v.  Morgan,  21  Id.  268 ;  Wells  Hi 
Adjudicata^  211 ;  4  O.  Greene  {Iowa\  317  ;  O'  Beirn 
V.  Lloyd,  43  N.  T.  248 ;  3  TF.  <fe  S.  143.  The  case  ( 
Beach  v.  Grain,  2  If.  T.  86,  is  clearly  distinguishabl 
from  the  present.  The  defendants  could  plead  pendenc 
of  first  action  in  abatement  of  the  second,  or  plea 
judgment  in  second  as  bar  to  first  (Secor  v.  Sturgis,  1 
N.  T.  648 ;  Mills  v.  Garrison,  3  Abb.  CL  App.  Dei 
297).  The  proper  defense  to  be  interposed  in  an  actio 
for  the  recovery  of  a  part  of  an  entire  or  indivisib] 
claim,  when  there  has  already  been  a  recovery  fc 
another  part  of  the  same  claim  in  another  action,  is  thi 
there  has  been  a  former  recovery  for  the  same  cause  c 
action  (Avery  v.  Pitch,  4  Conn.  362 ;  Bagot  v.  Wi 
liams,  3  Barn.  &  Cress.  236  ;  Stowell  v.  Chamberlaii 
60  N.  T.  276).  It  does  not  aflfect  the  rule  in  any  wa 
whether  the  judgment  was  recovered  in  the  suit  firt 
brought  or  in  that  subsequently  commenced  (Nicho! 
V.  Mason,  21  Wend.  339 ;  Waterbury  v.  Gmbam, 
Sandf.  216 ;  Yates  t).  Preston,  41  N.  T.  113 ;  96  U.  I 
432).  And  the  same  principle  applies  to  torts  (  Wells  o 
Res  Adjudicata^  206 ;  Marble  v.  Keyers,  9  Orai 
221).  And  the  rule  is  the  same  as  to  a  judgment  i 
another  State  embracing  the  same  matter,  although  tt 
suit  in  which  the  judgment  has  been  obtained  was  b< 
gun  after  the  one  to  which  the  judgment  is  pleaded  i 
bar  (Paine  v.  Schenectady  Ins.  Co.,  16  Am.  Law  Het 
J!f.  8.  664 ;  North  Bank  v.  Brown,  60  Me.  214  ;  Baxle 
V.  Linah,  16  Penn.  241).  It  is  the  first  judgment  ths 
controls  ( Wells  an  Res  Adjtcdicatay  247 ;  Duffy  • 
Lytle,  6  WaMs^  130;  Casebeer  v.  Mowry,  65  Peni 
422). 
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Adolph  L.  Sanger  (Jf.  S.  Isaacs^  attorney),  for 
plaintiff,  respondent. 

Daniels,  J. — This  action  has  been  bronght  to  re- 
cover $0,615,  with  interest  thereon,  for  rent  accruing 
on  a  lease  executed  by  the  parties  whereby  cer- 
tain premises  were  demised  to  the  defendants  by  the 
plaintiff.  At  the  time  when  this  was  commenced, 
other  rent  had  become  due  to  the  plain  tiffs  on  the  same 
convenant,  for  the  preceding  occupancy  by  the  defend- 
ants of  the  same  premises.  Judgment  was  i:ecovered  in 
that  action,  which  was  afterwards  satisfied  by  payment. 
And  leave  was  thereupon  obtained  to  set  forth  that  re- 
covery and  payment  as  a  defence  to  this  action.  That 
was  done  by  a  supplemental  answer,  and  to  that  the 
plaintiff  demurred  for  the  reason  that  it  did  not  con* 
tain  facts  sufficient  to  constitute  a  defense.  This  was  a 
proper  subject  for  a  supplemental  answer,  even  though 
the  judgment  relied  upon  as  a  defense  was  recovered 
while  this  action  was  pending  {Code  Civ.  Pro,  §  644). 
And  the  fact  that  the  judgment  was  rendered  in  an 
action  commenced  after  the  present  suit  was  instituted 
rendered  the  judgment  none  the  less  effectual  by  way 
of  defense  (Casebeer  v,  Mowry,  55  Penn.  419 ;  Duffy 
«.  Lytle,  5  Walts^  120.)  Neither  was  it  waived,  or  the 
right  to  set  it  up  as  defease  affected,  by  the  omission 
to  interpose  the  first  action  by  way  of  abatement 
(NichoU  V.  Mason,  21  Wend,  330),  and  nothing  was  said 
in  the  decision  of  the  case  of  Mills  v.  G^arrison,  3  Ahh. 
Ct.  App.  Dec,  297,  which  would  warrant  any  different 
conclusion.  All  that  was  there  held  was  that  a  party 
by  means  of  his  agreement  might  deprive  himself  of 
the  right  to  rely  upon  a  judgment  for  part  of  an 
entire  demand  as  a  defense  to  another  suit  brought  for 
the  recovery  of  the  residue.  It  has  no  application  to 
a  controversy  in  which  no  such  agreement  has  in  any 
form  been  made. 
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The  point  therefore  is  distinctly  presented  wheth< 
the  recovery  in  the  second  action  for  the  small  balan< 
of  preceding  rent,  amounting  to  less  than  the  sum  < 
$200,  followed  by  its  actual  payment  and  satisfa 
tion,  creates  a  legal  defense  to  the  large  amoui 
now  claimed.  Both  demands  were  due  when  th 
action  was  commenced,  and  they  accrued  for  di 
tinct  failures  to  perform  the  same  covenant.  The 
might  properly  have  been  united  in  the  same  actio] 
but  if  the  decision  made  in  the  case  of  Mcintosh 
Lown,  40  Barb.  650,  should  be  followed,  the  plaint! 
was  at  liberty  to  prosecute  a  different  action,  for  tl 
recovery  of  each  of  these  separate  amounts.  Thi 
decision,  though  made  on  the  effect  of  distinct  an 
different  covenants,  seems  to  have  been  strikingly  i 
conflict  with  the  preceding  cases  on  this  subject,  ai 
as  the  rule  declared  by  them  has  since  been  repeated] 
followed,  notwithstanding  that  departure  from  it,  i 
sound  foundation  now  remains  for  considering  it  reli 
ble.  The  rule  of  law  upon  this  subject,  on  a  very  con 
plete  examination  of  the  authorities,  was  declan^d  1 
be  the  other  way,  in  the  decision  of  the  case  of  Beiide 
nagle  v.  Cocks,  10  W€7id.  207.  By  that  determinatic 
all  demands  due  on  the  same  contract  at  the  time  wh€ 
the  action  is  commenced  are  required  to  be  included  i 
it,  or  to  be  held  and  considered  barred,  on  the  reco^ 
ery  of  judgment  for  a  part.  In  other  words,  they  ai 
all  held  to  create  but  one  cause  of  action.  This  ai 
thority  in  its  facts  was  very  much  like  the  present  cas( 
and  as  it  has  not  been  overruled,  and  not  seriousl 
questioned,  except  in  the  instance  already  mentione< 
it  ought  to  be  decisive  of  the  point  now  presented  f< 
decision. 

But  it  is  not  necessary  that  it  should  be  left  I 
stand  simply  on  the  force  of  that  determination.  F( 
the  same  point  has  been  of  t«n  held  by  different  tribi 
nals  in  the  same  way,  since  that  decision  was  madt 
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That  was  prominently  the  nature  of  the  decision  made 
in  Secor  v.  Sturgis,  16  N.  T.  648.  In  the  coarse  of  the 
decision  there  made,  it  was  said  that,  ''  The  case  of  a 
contract  containing  several  stipulations  to  be  i)er- 
formed  at  different  times  is  no  exception.  Although 
an  action  may  be  maintained  upon  each  stipulation  as 
is  broken,  before  the  time  for  the  performance  of  the 
other,  the  ground  of  action  is  the  stipulation,  which  is 
it  in  the  nature  of  a  several  contract  {Id.  638).  In  the 
Reformed  Prot.  Church  v.  Brown,  64  Barb.  101,  it  was 
held  that  ''when  several  claims,  payable  at  different 
times,  arise  out  of  the  same  contract  or  transaction, 
separate  actions  can  be  brought  as  each  liability 
inures.  Still,  however,  if  no  action  is  brought  untU 
more  than  one  is  due,  all  that  are  due  must  be  in- 
cluded in  one  action,  and  if  an  action  is  brought  when 
more  than  one  is  due,  a  recovery  in  the  one  first  brought 
will  be  an  effectual  bar  to  a  second  action,  brought  to 
recover  the  other  claims,  that  were  due  when  the  first 
was  brought"  {Id.  199).  And  it  has  been  already 
shown  that  the  same  result  is  held  to  be  produced, 
even  though  the  judgment  first  recovered  is  in  the 
action  secondly  brought.  The  principle  must  be  the 
same,  whichever  action  may  first  terminate  in  a  judg- 
ment, for  that  will  work  a  recovery  of  a  part  of  what  in 
reality  is  but  an  entire  and  single  cause  of  action. 
The  same  rule  was  announced  in  the  case  of  Yates  v. 
Fassett,  5  Den.  21-28,  where  it  was  held  that  distinct 
suits  cannot  be  brought  for  several  breaches  of  differ- 
ent covenants  contained  in  the  same  instrument,  but 
all  those  which  have  accrued  at  the  time  of  commenc- 
ing the  suit  must  be  embraced  in  the  same  action. 
O'Beirne  v.  Lloyd,  43  N.  Y.  248,  is  to  the  same  effect. 
It  was  held,  that  demands  which  have  arisen  under  the 
same  contract,  "constitute  an  entire  and  indivisible 
cause  of  action  within  the  principle  of  the  authorities,'* 
"  which  are  collected  and  reviewed  in  the  case  of  Secor 


ABBOTT'S    NEW    CASES.  45 



Jez  «.  Jacob. 

V.  Sturgis"  {Id.  260,  251).  And  nothing  different  wa 
suggested  in  deciding  Stowell  v.  Chamberlain,  70  i\ 
r.  272.  Bat  it  was,  on  the  contrary,  broadly  said,  tha 
if  by  law  a  judgment  could  have  been  given  for  th 
plaintiff  in  a  former  suit,  for  precisely  the  same  cans 
of  action  as  that  for  which  the  present  suit  wa 
brought,  it  has  within  the  rule  passed  into  judgment 
and  is  res  Judicata.  But  in  order  to  bar  the  second,  th 
circumstances  much  be  such  that  the  plaintiff  migh 
have  recovered  in  the  first  for  the  same  cause  allege 
in  the  second  "  {Id.  276).  The  rule  already  stated  wa 
in  terms  sanctioned  in  Baird  v.  United  States,  96  U.  i. 
430,  432,  and  Casselberry  v.  Forquer,  27  III.  170.  An 
nothing  whatever  conflicting  with  it  was  held  or  eve 
suggested,  in  the  case  of  Spellman,  74  N.  Y.  448. 

Various  authorities  have  been  relied  upon  and  citei 
by  the  plaintiff's  counsel  for  the  purpose  of  support 
ing  the  demurrer,  but  they  wholly  fail  to  do  so,  wit' 
the  exception  of  Mcintosh  v.  Lowns,  supra^  and  Bad 
ger  V.  Titcomb,  15  Pick.  409.  The  first  of  these  wa 
clearly  opposed  to  those  which  preceded  it,  as  it  ha 
been  to  the  cases  following  it,  and  for  that  reason  i 
cannot  be  adopted  as  a  correct  exposition  of  the  la\ 
on  this  subject,  while  the  other  was  held  to  be  unsount 
by  the  decision  which  was  made  in  Bendernagle  t 
Cocks.  10  Wend.  207-209.  In  Van  Alstyne  v.  Pitta 
burgh  &Clevehind  R.  R.  Co.,  34  Barb.  289,  and  Bristol 
V.  Fairclough,  1  Mann.  <fe  O.  143,  the  subject  matter  u 
the  second  suit  had  not  accrued  when  the  first  wa 
commenced.  While  in  Beddon  v.  Tutop,  6  Burn.  < 
E.  607;  King  v.  Sheriff,  1  Barn.  &  Adol.  173 
Phillips  V.  Benick,  10  Johns.  136,  and  Staples  v.  Good 
rich,  21  Barb.  317 ;  the  causes  of  action  were  distinc 
and  separate,  arising  under  what  were  substantially 
different  and  independent  contracts,  or  transactions 
And  that  of  Beach  v.  Crain,  2  Oonn.  86,  was  for  a  sub 
sequent  breach  of  a  continuing  agreement.    The  cas< 
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of  Florence  tj."  Jennings,  2  (7.  B.  N.  8.  454,  in  no  way 
aids  the  plaintiff,  for  the  first  suit  was  on  a  bill  of  ex- 
change, and  the  second  on  a  distinct  agreement  made 
for  the  payment  of  interest.  And  the  other  authori- 
ties cited  by  the  plaintiff's  counsel,  are  all  included 
within  the  qualifications  of  the  general  rule  which  has 
been  already  mentioned. 

The  demurrer  interposed  to  the  second  defense  pre- 
sented by  the  supplemental  answer  cannot  be  sus- 
tained, but  the  order  must  be  reversed  and  judgment 
given  for  the  defendant,  with  costs  and  the  costs  of  this 
appeal,  but  with  liberty  to  the  plaintiff  to  withdraw  the 
demurrer,  and  without  prejudice  to  an  application  on 
motion  to  vacate  the  judgment  recovered,  and  for  leave 
to  return  to  the  defendants  the  money  received  by  way 
of  satisfying  it,  on  such  terms  as  the  court  to  which  it 
may  be  made  shall  deem  proper,  in  case  it  shall  be 
allowed  to  prevail,  and  for  the  consolidation  of  the 
actions. 

Davis,  P.  J.,  concurred. 


n.  N.  T.  Common  Pleas;  Special  Term^  Feb- 
ruarpy  1880. 

After  the  foregoing  decision  the  plaintiff  moved  to 
have  the  first  judgment  set  aside.  In  denying  that  mo- 
tion the  opinion  below  was  delivered. 

Adolph  L.  Sanger  {M.  S.  Isa^icSy  attorney),  for 
plaintiff  and  motion. 

E.  A.  Jacobs  for  defendants,  opposed. — ^The  only 
grounds  upon  which  such  an  application  can  be  enter- 
tained under  the  provisions  of  the  Code  are  those 
stated  in  sections  724,  1282,  1283  and  1290.  Motion 
should  be  made  within  a  year  after  notice  of  entry  of 
judgment  (Montgomery  v.  Ellis,  6  How.  Pr.  825 ;  Depew 
V.  Dewey,  2  Supm.  Ct.  [T.  <&  C]  515,  and  cases  cited). 
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The  grounds  upon  which  equity  grants  relief  against 
judgment  are,  fraud  in  obtaining  the  judgment,  inevi 
able  accident,  and  a  mistake  {Story  Eq  Jur.  11  ec 
§§  1573-1575).  In  respect  of  fraud,  it  must  have  bee 
perpetrated  without  any  default  either  of  the  movin 
I)arty  or  his  counsel,  and  so  of  the  other  ground 
(Emerson  t).  Udall,  13  VL  4H1 ;  Pettis  v.  Bank  < 
Whitehall,  17  Id.  436  ;  Burton  v.  Wiley,  26  Id.  4* 
432).  The  rule  in  Garrington  v.  Hollabaird,  17  Coni 
530 ;  S.  C,  19  Id.  84,  is  laid  down  in  almost  the  san 
terms.  And  in  New  York  the  rule  is  laid  down  i 
Vilas  V.  Jones,  1  N.  Y.  281 ;  Huggins  t.  Bang,  3  Ban 
619;  Foster  v.  Wood,  6  Johns.  Ch.  87;  lousing  ' 
Eddy,  1  Id.  51 ;  Duncan  v.  Lyon,  3  Id.  351,  that  tl 
fraud,  accident,  or  mistake  must  be  '^  unmixed  wit 
negligence  or  fault  of  the  aggrieved  party."  See  ale 
Ewing  V.  McNairy,  20  Ohio  St.  321.  Acquiescem 
without  objection  fktal  {Story  Eq.  Jur.  §  1200).  Ace 
dent  must  be  unavoidable  (  Wells  Res  Adjud.  §  50C 
Humphreys  v.  Leggett,  9  How.  Pr.  314).  Test  of  lach< 
(Dinsmore  x.  Adams,  48  How.  Pr.  274).  Mistake  < 
law  no  excuse  (Hunt  t.  Rousmaniere,  1  Pet.  IS-IT 
8  Wheat.  211,  212). 

Van  Hoesett,  J. — ^This  judgment  cannot  be  set  asic 
on  the  ground  of  the  plaintiff's  mistake,  inadvertence 
surprise,  or  excusable  neglect,  because  more  than  oi 
year  has  elapsed  since  a  transcript  was  served  by  tl 
attorney  for  the  plaintiff  upon  the  attorney  for  the  d 
fendants. 

The  transcript  was  a  notice  in  writing,  and  as  effec 
ual  as  a  notice  in  the  customary  form  ;  nor,  after  tl 
lapse  of  a  year  from  the  filing  of  the  judgment-roll,  ca 
the  judgment  be  set  aside  for  irregularity,  under  se< 
tion  1282.  It  is  not  pretended  that  this  applicatio 
falls  under  section  1200,  which  provides  for  the  settin 
aside  of  a  judgment  for  error  of  fact  not  arising  upo 
the  trial. 
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There  are  two  grounds  npon  which  the  plaintiff  asks 
that  the  judgment  may  be  vacated.  The  first  is,  that 
the  attorneys  for  the  defendants  induced  his  attorney 
to  enter  the  judgment  as  a  favor  to  them,  falsely 
pretending  that  they  wished  a  judgment  to  be  entered 
that  they  might  use  it  in  enforcing  contribution  from 
some  absent  parties ;  the  second  is,  the  great  hard- 
ship of  applying  the  rule  forbidding  the  splitting  of 
causes  of  action.  The  nile  in  question  is  always  a  hard 
one  on  the  plaintiff.  The  necessary  effect  of  it  is  to 
prevent  him  from  getting  what  is  honestly  his  due. 
The  rule  presupposes  that  a  suitor  has  a  large  claim 
which  he  subdivides  into  two  or  more  smaller  claims, 
and  then  it  deprives  him  of  all  his  subdivided  claims 
save  that  one  on  which  he  first  gets  judgment. 

If  it  chances  that  the  claim  on  which  judgment  is 
first  obtained  is  small,  whilst  the  other  claims  are  very 
large,  the  law  inexorably  denies  to  the  plaintiff  any  re- 
covery on  his  large  claims,  no  matter  how  just  they  may 
be.  In  that  unfortunate  situation  the  plaintiff  now 
finds  himself  ;  he  had  one  claim,  he  subdivided  it  into 
two  jjarts — one  for  more  than  $6,000,  and  the  other  for 
$150;  he  gets  judgment  on  his  smaller  claim,  and 
then  the  defendants  invoke  the  rule  forbidding 
the  splitting  of  causes  of  action,  and  the  courts 
applying  that  rule  are  compelled  to  decide  that, 
having  split  his  causes  of  action,  and  brought 
two  suits,  in  one  of  which  he  has  recovered  judgment^ 
he  cannot  be  permitted  to  recover  in  his  other  suit, 
though  it  is  probable  that  when  he  began  it  the  de- 
fendants had  no  defense  to  it. 

Unless  the  rule  is  to  be  abrogated  entirely,  and  every 
plaintiff  who  divides  his  demand  into  parts  is  to  be  al- 
lowed to  undo  his  action  when,  at  the  end  of  sev- 
eral years  of  litigation,  he  discovers  that  it  was  a  mis- 
take of  judgment  to  split  his  cause  of  action,  I, do  not 
see  how  relief  can  be  extended  to  Mr.  Jex  in  this  case. 
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I  fail  to  find  any  evidence  of  fraud  in  the  conduct  of 
Messrs.,  Lauterbach  and  Spingarn,  conceding  that  they 
did  insist  that  the  plaintiff's  attorney  should  enter 
judgment,  and  that  at  the  very  time  they  foresaw  the 
effect  of  such  a  proceeding  upon  the  plaintiff's  right  of 
action.  I  discover  no  fraud  in  what  they  did.  The 
plaintiff  undoubtedly  intended,  when  he  began  the  ac- 
tion, to  take  judgment,  and  it  is  not  pretended  that  he 
would  not  have  entered  up  judgment  if  Lauterbach  and 
Spingarn  had  not  suggested  that  he  should  do  so. 
Did  the  plaintiff  himself  foresee  that  the  result  of  tak- 
ing judgment  on  the  small  claim  would  be  to  bar  the 
larger  ?  If  he  did  not,  there  could  have  been  no  reason 
for  his  delaying  to  enter  judgment  in  the  action  in  this 
court  at  earliest  moment;  he  would,  in  the  natural 
order  of  things,  have  done  just  as  he  did ;  indeed,  it 
apx)ears  that  his  only  reason  for  hesitating  to  enter 
judgment  was  that  Mr.  Isaacs,  his  attorney,  was  on 
friendly  terms  with  Messrs.  Lauterbach  and  Spingarn. 
The  entry  of  judgment  was  not,  therefore,  caused  by 
any  trick  of  lauterbach  and  Spingarn. 

It  is  said,  however,  that  Lauterbach  v.  Spingarn 
falsely  pretended  that  they  had  an  object  in  having 
the  judgment  entered,  they  stating  to  Mr.  Isaacs  that 
they  wished  to  use  the  transcript  in  compelling  pay- 
ment by  some  persons  who  were  jointly  liable  with  the 
defendants  in  this  action  for  the  amount  of  the  judg- 
ment. I  do  not  see  how  that  statement,  if  made,  could 
have  defrauded  Mr.  Isaacs  or  Mr.  Jex,  unless  they  can 
say— what  they  have  not  said — that  they  were  aware  of 
the  danger  of  entering  judgment,  and  that  they  would 
not  have  entered  it  but  for  the  purpose  of  obliging  and 
aiding  Messrs.  Lauterbach  and  Spingarn.  But  Messrs. 
Lauterbach  and  Spingarn  positively  deny  the  making  of 
any  such  statement  to  Mr.  Isaacs ;  they  say  that  Mr. 
Isaacs  is  innocently  mistaken,  and  that  he  confounds  a 
conversation  relating  to  an  action,  brought  long  after 
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this  judgment  was  entered,  with  a  conversation  that 
was  had  before  judgment  in  this  suit  was  perfected. 

I  think  Mr.  Isaacs'  memory  is  at  fault — a  thing  not 
to  be  wondered  at,  considering  that  the  judgment  was 
entered  more  than  two  years  ago,  and  that  the  conver- 
sation was  only  part  of  a  long  intercourse  resulting 
from  the  bringing  of  several  actions  for  the  same  plaint- 
iff against  the  same  defendants,  and  from  a  protracted 
effort  to  effect  a  compromise  between  the  parties. 

The  mistake  of  a  date  is  easily  made,  and  nothing 
is  more  common  than  to  forget  the  exact  sequence  in 
which  the  incidents  of  a  long  negotiation  occurred.  I 
reject  entirely  the  charge  that  Lauterbach  and  Sping- 
arn  practiced  any  deceit  upon  Mr.  Isaacs  or  Mr.  Jex. 
But  even  if  there  had  been  a  reason  for  setting  aside 
the  judgment,  I  think  that,  after  the  course  which  the 
plaintiff  has  taken,  the  relief  should  be  denied.  If  the 
plaintiff  had  applied  for  the  vacating  of  the  judgment 
when  the  defendants  first  sought  to  interpose  their 
supplemental  answer,  a  very  different  case  would  have 
been  presented  ;  but  the  very  course  which  the  plaint- 
iff pursued  shows  that  he  saw  no  legal  obstacle  to  his 
sustaining  his  judgment  on  the  claim  for  $150,  and  to  his 
obtaining  a  further  judgment  on  his  claim  for  $6,000. 
Had  he  been  mistaken,  surprised  or  inadvertent,  or 
if  he  had  been  deceived  by  the  arts  and  devices  of 
Lauterbach  and  Spingam,  he  certainly  was  made  aware 
of  the  real  state  of  the  case  by  the  attempt  to  set  up 
the  bar  of  a  former  recovery.  Mr.  Jex  said  nothing 
about  fraud  or  fasehood,  nothing  about  the  persuasion 
which  led  his  attorney  to  enter  up  judgment,  but  went 
to  work  to  hold  his  judgment  in  this  action,  and  to  get 
a  judgment  in  the  action  for  $6,000.  A  motion  was 
made  to  strike  out  the  supplemental  answer  as  frivo- 
lous, and  afterwards  that  answer  was  demurred  to. 
The  demurrer  was  sustained,  and  then  the  defendants 
appealed ;  while  the  appeal  was  pending,  the  parties 
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made  a  stipulation  greatly  to  the  plaintiffs  advan- 
tage. 

If  the  demurrer  had  been  pronounced  good  on  ap- 
peal, the  plaintiff,  by  virtue,  of  that  stipulation,  could 
have  entered  judgment  without  diflBeulty  for  his  claim 
of  $6,000,  with  interest,  costs,  and  an  extra  allow- 
ance.  The  defendants  had  stipulated  for  the  with- 
drawal of  all  their  defenses  except  the  defense  that 
the  plaintiff  had  split  his  cause  of  action  and  taken 
judgment  for  one  portion  of  it  in  another  suit.  The 
defendants  were  led  by  that  stipulation  to  risk 
their  defense  on  the  hazard  of  the  decision  of  the  de- 
murrer. If  the  plaintiff  had  prevailed,  he  would  very 
properly  have  insisted  on  the  carrying  out  of  the  stip- 
ulation, and  the  defendants  would  have  had  no  answer 
to  his  demand. 

Is  it  right  to  give  him  the  advantage  of  such  a  stip- 
ulation, if  he  is  successful,  and  to  permit  him,  when  de- 
feated, to  repudiate  its  obligations  ?  I  find  in  the  stip- 
ulation the  foUovdng:  "If  the  defendants  shall 
ultimately  succeed  in  reversing  said  order,  the  order 
sustaining  the  demurrer,  they  shall  have  judgment  here- 
in for  like  costs  and  a  like  allowance."  What  ground 
does  the  plaintiff  present  for  relief  from  that  stipula- 
tion ?  Surely,  Lauterbach  and  Spingarn's  deception  did 
not  induce  him  to  execute  it.  That  stipulation  must 
stand,  at  least.  I  have  no  power  to  relieve  the  plaintiff 
from  it,  and  it  would  be  useless  for  me  to  set  aside  this 
judgment,  if,  despite  my  order,  the  defendants  would 
be  entitled,  under  the  stipulation,  to  judgment  in  the 
action  in  the  supreme  court. 

The  motion  must  be  denied,  with  costs. 
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PERRY  V.  DICKERSON. 
City  Court  of  Brooklyn  ;  General  Term,  Marcli^  1880. 

Abatement. — ^Former  Recovery. — Res  Adjudicata. — ^Master  asd 

Servant. 

To  sustain  an  answer  of  a  former  recovery,  it  should  appear  that  the 
demand  for  which  the  second  suit  is  brought,  was,  or  under  the 
pleadings  might  have  been,  litigated  and  determined  in  the  first 
action. 

The  rule  of  practice  requiring  that  all  demands  that  are  due,  and 
which  have  some  relation  to  the  same  contract,  should  be  combined 
in  an  action  brought  in  respect  to  such  claims,  is  largely  cue  of 
mere  convenience. 

An  artisan  employed  at  weekly  wages,  and  a  conmiission  on  the  pro- 
duct of  his  labor  to  bo  computed  and  paid  at  periods  of  not  more 
than  six  months,  who  is  wrongfully  discharged,  is  not  barred  by 
his  own  recovery  in  an  action  for  his  weekly  wages,  from  maintain- 
ing a  separate  action  for  commissions  on  a  period  subsequently  ex- 
piring.* 

Ai^peal  by  plaintiff  from  an  order  granting  defend- 
ant a  new  trial. 

This  action  was  brought  by  Hiram  D.  Perry,  against 
Edmund  A.  Dickerson  and  Benjamin  J.  Brown,  for  a 
balance  of  commissions. 

Plaintiff's  complaint  alleged  that  defendants  em- 
ployed him  for  the  tenn  of  one  year,  agreeing,  in  addi- 
tion to  certain  weekly  compensation,  to  pay  him  certain 
other  sums  then  undetermined,  but  to  be  ascertained 
at  the  rate  of  one-half  a  cent  for  each  hat  that,  in  the 
process  of  defendants'  hat  manufactory,  should  i>ass 

*  See  the  preceding  case. 

There  is  still  another  class  of  cases  of  former  adjudication,  viz. : 
where  the  court,  in  an  action  between  the  parties,  have  adjudicated  a 
question  on  the  construction  of  an  agreement.  In  this  case,  the  con- 
struction is  settled  for  all  future  dealings  between  the  same  parties. 
Tioga,  &c.  R  R.  Co.  v.  Blossburg  R  R.  Ck).,  20  WaXL  148. 
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through  the  hands  of  the  plaintiff,  or  the  department  o 
the  factory  of  which  he  was  in  charge,  and  that  thi 
extra  compensation  should  be  paid  at  i>eriods  whicl 
should  not  in  any  case  exceed  the  space  of  six  months 
He  further  alleged  that  the  extra  compensation  wa 
paid  him  up  to  the  end  of  the  first  four  weeks  of  hi 
services,  but  not  afterward  ;  that  on  the  expiration  o 
the  first  six  months  from  the  end  of  the  four  weeks 
there  had  passed  through  hid  hands  in  that  depart 
ment,  thirty  thousand  three  hundred  and  eleven  hats 
entitling  him  to  a  compensation  of  $151,55J<,  whicl 
had  been  demanded,  and  was  not  paid. 

Defendants'  answer,  besides  denials,  alleged  that  01 
or  about  February  25,  1879,  plaintiff  sued  in  a  Brook 
lyn  justice's  court,  and  recovered  $22  as  damages,  ai 
and  for  a  breach  of  said  contract,  which  had  been  paic 
with  costs,  and  claimed  that  this  was  a  bar  to  thi 
action. 

The  answer  also  alleged  that  on  or  about  March  27 
1879,  plaintiff  brought  another  action  in  the  same  jus 
tice's  court  for  damages  for  a  breach  of  the  said  con 
tract,  which  was  dismissed  on  the  merits. 

The  judgment  rolls  in  these  prior  actions  wen 
admitted  in  evidence,  and  in  the  first  of  the  two  actions, 
the  complaint  alleged  the  same  contract  for  services 
stating  that  defendants  agreed  to  pay  weekly  the  sun 
of  $12.  "And  in  addition,  to  pay  him  for  such  ser 
vices  a  certain  compensation  at  stated  periods,  in  th( 
nature  of  a  commission,  no  portion  of  which  is  hen 
charged  as  a  part  of  this  cause  of  action."  Thai 
plaintiff  entered  service,  and  continued  till  about  Feb 
I'uary  10,  1879,  when  defendants  refused  to  fulfill  fur 
ther ;  that  plaintiff  was  ready,  and  willing,  &c.,  anc 
by  reason  of  the  breach  had  suffered  damages  to  the 
amount  of  $22. 

^  The  complaint  in  the  second  action  was  simi)^i\  e:B 
cept  that  it  demanded  damages  to  the  amoqi^^  gi  $41. 
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The  summons  in  the  first  action  was  dated  February 
25,  that  in  the  second,  March  27.  The  evidence  in  the 
second  action  was  substantially  the  same  as  in  the 
first,  and  it  was  dismissed  on  the  ground  that  the  first 
action  was  a  bar.  The  present  action  was  commenced 
by  a  summons  dated  February  24,  1879,  in  the  city 
court  of  Brooklyn. 

On  the  trial,  it  was  claimed  that  the  judgment  in 
the  justice's  court  was  a  bar  to  the  action,  but  the  case 
was  submitted  to  the  jury  on  the  merits,  and  plaintiff 
had  a  verdict  for  $143.56. 

Thereafter  an  order  for  a  new  trial  was  granted  to 
the  defendant,  and  from  that  order  the  plaintiff  ap- 
I)ealed. 

Jesse  Johnson  and  Charles  A.  Richardson^  for 
plaintiff,  appellant. — When  one  action  is  for  wages, 
and  the  other  for  damages,  they  may  be  separately 
brought  and  separately  tried,  without  either  being 
barred  or  prejudiced  by  the  existence  of  the  other 
(Moody  T).  Leverich,  14  Ahh.  Pr.  N,  8.  145  ;  S.  C,  4 
Daly^  401  ;  Thompson  z?.  Wood,  1  Hilt.  96  ;  Howard 
X.  Daly,  61  N.  Y.  369  ;  Smith  on  Master  and  Servant^ 
96,  note  N. ;  Elderton  v.  Emmons,  6  Com.  BencJi^  187 ; 
Beckham  v.  Drake,  2  Ho.  Lords  Cases ^  606).  A  for- 
mer adjudication  does  not  affect  what  might  have  been 
put  in  issue,  but  only  what  was  actually  put  in  issue 
by  the  pleadings  (Burdick  v.  Post,  12  Barb.  168,  184, 
189  ;  Wells  on  JRes  Adjudicata^  202,  222  ;  Railroad  v. 
Watson,  26  Ind.  52 ;  19  Alb.  L.  J.  516). 

Brewster  Kissam^  for  defendants,  respondents. — 
Ih  the  first  action  brought  in  the  justice's  court,  the 
appellant  could  have  recovered  as  damages  (or  even  by 
a  sepaiate  count  in  his  complaint)  the  amount  sought 
to  be  recovered  in  this  action  {Code  of  Pro.  %  167; 
Code  of  Civ.  Pro.  §  484 ;  Cutter  v.  Powell,  2  Smith 
Lead.  Cas.  27,  notes  ;  -Fish  v.  Folley,  6  HiU^  64 ;  Ben- 
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dernagle  v.  Cocks,  19  Wend.  207;  Colbum  v.  Wood- 
worth,  31  Barb.  381 ;  Hockster  v.  De  La  Tour, 
2BI.  &  Bl.  678;  17  Jur.  922;  22  L.  J.,  Q.  B.  456; 
Guernsey  v.  Carver,  8  Wend.  492;  Goodman  v. 
Pocock,  15  Ad.  &  M.y  N.  8.  576;  Classman  v, 
Lacaste,  28  Eag.  L.  &  Eq.  141 ;  Secor  v.  Sturgis,  16 
N.  Y.  548 ;  Mcintosh  v.  Lown,  49  Barh.  550 ;  Moody 
V.  Leverich,  4  Daly^  408,  410 ;  Howard  v.  Daly,  61 
N.  T.  249,  251,  notes ;  Wood  on  Master  and  Servant^ 
247,  248 ;  Brodar  v.  Lord,  Daily  Register^  Nov.  8  and 
18,  1879).  It  having  been  possible  for  the  appellant, 
in  the  first  action  in  the  justice's  court,  to  have  recov- 
ered the  amount  sought  to  be  recovered  in  this  action, 
he  is  barred  from  maintaining  this  action  (Farrington 
«.  Payne,  15  Johns.  432 ;  Embury  v.  Conner,  3  N.  T. 
622 ;  Drai)er  v.  Stouvenel,  38  Id.  223 ;  Dunham  7). 
Bowers,  19  Alb.  L.  J.  458 ;  Doty  v.  Brown,  4  N.  T. 
71 ;  Barth  v.  Burt,  43  Barb.  628 ;  S.  C,  17  Abb.  Pr. 
849). 

Neilson,  Ch.  J. — By  their  contract  with  the  plaint- 
iff, the  defendants  agreed  to  give  him  employment  for 
the  term  of  one  year,  and  to  pay  him  for  his  ser- 
vices $12  a  week,  and  certain  commissions  on  one 
branch  of  the  work  in  their  factory.  They  discharged 
him,  without  cause,  on  February  10,  1879,  before  the 
end  of  the  term.  The  weekly  payments  of  $12  had 
been  made,  but  a  balance  of  the  commissions,  for 
which  this  action  was  brought,  became  due  on  that 
day,  and  remained  unpaid. 

It  appeared  on  the  trial  that,  some  days  after  his 
discharge,  the  plaintiff  brought  an  action  in  a  justice's 
court,  against  the  defendants,  to  recover  $22  damages, 
and  obtained  judgment  for  that  sum,  with  costs.  That 
was  paid.  Some  weeks  later  he  brought  a  like  action 
in  the  same  court,  claiming  $41  damages,  and  the  judg- 
ment having  been  set  up  as  a  bar,  the  case  was  dis- 
missed.   On  the  trial  of  this  action,  it  was  also  claimed 


470  ABBOTTS    XEW    CASES. 


Phtt  r.  Dickmon. 


that  the  jadgment  was  a  bar  to  the  ivlief  sought,  bnt 
the  case  was  submitted  to  the  jury  on  the  merits,  and 
the  plaintiff  had  a  verdict  for  $143.56.  On  further 
consideration,  the  learned  presiding  judge  having  been 
of  opinion  that  the  judgment  was  a  bar,  as  claimed, 
ordered  a  new  trial,  and  from  that  order  this  api)eal 
was  taken. 

In  view  of  the  contract,  the  service  under  it,  and 
the  wrongful  dischaige,  the  plainriff  had  a  right  of 
action  against  the  defendants  for  his  wages,  as  fixed  by 
the  contract,  and  a  right  of  action  for  the  damages  ;  or 
he  might  have  declared  on  a  quantum  meruit^  claiming 
the  value  of  his  services  (Howard  t?.  Daly,  61  N.  Y. 
369).  His  claim  for  the  wages  had  express  relation  to 
the  contract,  and  existed  independently  of  the  dis- 
charge. His  claim  for  damages  arose  later,  and  had 
express  relation  to  the  defendants'  wrongful  act ;  it 
flowed  from  that.  Those  causes  of  action  are  easily 
distinguished.  They  differ  in  their  nature  and  origin, 
and  in  respect  to  the  proofs  proper  for  their  support. 
Only  one  suit  could  have  been  had  for  the  wages ;  only 
one  suit  for  the  damages ;  and,  by  a  recovery  on  the 
quardnm  meruit^  the  claims  would  have  been  com- 
bined. The  plaintiff  might  have  sued  for  the  wages, 
and  the  damages  in  the  first  action  brought  by  him  in 
the  justice's  court,  stating  each  in  a  separate  count  of 
the  complaint.  He  did  not  so  unite  them,  and  in  con- 
sidering the  question  whether  he  should  have  done  so 
under  i)ain  of  being  forever  precluded  as  to  the  claim 
omitted,  the  line  of  demarkation  between  these  causes 
of  action  should  not  be  overlooked. 

I  am  of  opinion  that  the  instances  in  which  separate 
actions  could  not  properly  be  brought,  differ  from  the 
case  before  us.  The  two  actions  in  the  justice's  court, 
to  which  I  have  referred,  illustrate  the  distinction. 
They  were  for  the  same  demand,  the  same  wrong,  dam- 
ages which  could  not  be  split  up,  and  thus  it  was  that 
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the  second  action  was  not  wefl  brought.  So,  als 
where  the  employee,  dismissed  without  cause,  ai 
without  the  payment  of  his  wages,  accepting  tl 
theory  on  which  his  employer  has  acted,  elects 
rescind  the  contract,  sues  on  a  quantum  meruit^  ai 
recovers  the  value  of  the  services  rendered,  he  can  ha^ 
no  further  action  for  damages.  He  has  already  \li 
relief  in  respect  to  that  wrongful  act. 

The  effect  of  compensation  in  any  form  of  actioi 
for  the  loss  of  time  by  the  servant,  not  allowed  to  worl 
was  well  illustrated  in  Moody  n,  Leverich  (4  Z>aZi 
401).  The  judgment  which  was  there  set  up  as  a  bs 
to  the  second  action,  included  compensation  for  tl 
eight  days  which  had  elapsed  between  the  time  whe 
Moody  ceased  to  work,  and  the  day  fixed  by  the  agre 
ment  for  the  payment  of  wages.  There  had  thus  beei 
to  that  extent,  a  recoveiy  of  damages,  and  it  was  he] 
that  no  further  action  for  damages  could  be  mail 
tained.  That  was  the  precise  point  involved  au 
determined. 

That  the  plaintiff  might  have  refrained  from  brinj 
ing  his  action  for  damages  until  the  end  of  the  ten 
for  which  he  was  employed,  is  well  settled  by  the  ai 
thorities.  It  is  agreed  also,  that  in  the  interim,  1 
must  have  accepted  such  suitable  employment  as  cou] 
be  obtained.  He  would  thus  have  been  bound  to  d 
what  he  reasonably  could,  to  protect  the  defendan 
from  unnecessary  loss  and  injury  (28  N.  T.  72 ;  43  It 
237).  Such  delay  would  be  entitled  to  favor,  becaus 
it  could  thus  be  known  how  much  the  plaintiff  reall 
had  suffered,  and  because  the  defendants  would  ha^ 
the  opportunity  of  defeating  or  reducing  the  claim,  b 
proving  that  he  had  remained  idle  from  choice,  or  ha 
received  profits  from  other  business  (2  Den.  609 ;  S 
Wend.  462 ;  4  Daly^  411).  But  the  action  for  dan 
ages  having  been  thus  held  in  reserve,  it  would  n< 
follow  that  an  action  for  wages  must  be  held  in  resen 
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grounds  ;  and  some  cases  are  cited,  with  a  doubt  as  1 
the  correctness  of  the  rule  under  later  decisions.  I  a: 
therefore  constrained  to  notice  those  cases  briefly,  aD 
I  do  so  with  the  conviction  that  some  of  them  confiri 
the  views  I  have  expressed,  and  that  one  of  them 
not  now  to  be  accepted  as  a  binding  authority. 

In  Colbum  v.  Woodworth  (31  Barh.  381),  the  actic 
was  brought  to  recover  wages,  also  damages  for  a  breac 
of  the  contract  in  discharging  the  plaintiflf  withot 
cause.  The  prior  action,  set  up  as  a  bar,  was  for  tl 
same  cause  of  action,  to  wit,  wages  and  damages.  1 
Guernsey  v.  Carver  (8  Wend.  492),  the  plaintiff  had  a 
account  against  the  defendant  for  goods  sold.  Tt 
whole  claim  was  due,  but  the  plaintiff  brought  an  a« 
tion  for  some  of  the  items,  and  then  a  suit  for  the  ba 
ance  of  the  account.  The  first  action  was  held  to  be 
bar  to  the  second.  That  case  has  been  questioned  i 
Badger  v.  Titcomb  (15  Pick.  409),  but  would  seem  t 
be  correct  in  principle.  In  Goodman  v.  Pocock  (1 
Ad.  &  M.y  N.  S.  576),  the  plaintiff,  a  clerk,  had  bee 
dismissed  in  the  middle  of  the  quarter.  No  actio 
could  have  been  brought  on  the  contract  for  wages,  t 
none  had  become  due.  The  plaintiff  sought  compensi 
tion  as  to  the  whole  quarter,  but  owing  to  a  mis-dire< 
tion  arising  on  a  question  of  pleading,  the  jury  foun 
a  verdict  as  to  only  half  that  quarter.  It  was  held  t\n 
the  second  action,  for  what  had  been  thus  erroneousl 
omitted,  was  not  proper.  Thus  it  was  held,  as  it  hs 
been  with  us,  that  such  an  error  must  be  corrected  \ 
the  first  action  (5  Wend.  240  ;  9  Johns.  352 ;  { 
Barb.  384,  and  cases  cited).  In  Clossman  v.  Lacosi 
(28  Eng.  Law  <6  Eq.  140),  the  action  was  for  dan 
ages.  The  plea  of  former  recovery  was  held  bad,  b 
cause  the  second  action  was  not  for  the  same  demao 
as  the  first  action.  In  his  opinion,  Campbell,  Ch.  J 
takes  notice  of  the  fact  that  the  damages  sought  coul 
not  have  been  proved  and  recovered  in  the  prior  actioi 
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and  says,  as  might  be  said  of  this  action,  "that  for 
anything  that  apx)ears,  the  relation  of  employer  and 
employed  still  continues  between  these  parties.' '  He 
further  says,  that  where  the  contract  is  entirely  broken, 
and  the  relation  of  employer  and  employed  put  an  end 
to,  the  party  suing  ought  to  allege  the  whole  gravamen 
that  he  suffers  by  the  breach  of  contract,  so  that  he 
may  recover  therein  all  the  damages  that  may  ensue  to 
him  in  consequence. 

We  have  applied  that  doctrine  to  the  case  at  bar, 
and  have  suggested  that  the  employed  who  has  been 
wrongfully  dismissed,  can  have  but  one  action  for  dam- 
ages. But  quite  consistently  with  that  view,  we  have 
also  suggested  that  the  claim  for  the  wages  in  question 
did  not  arise  from  the  defendants'  wrongful  act  in  sus- 
pending the  work,  but  i^receded  and  stood  quite  apart 
from  it,  and  that  this  action  had  been  brought  pre- 
cisely as  it  might  have  been  if  the  plaintiff  had  con- 
tinued in  the  defendants'  service.  In  the  remaining 
case  cited,  Bendernagle  v.  Cocks  (19  Wend.  207),  it  was 
held  that  where  the  defendant  was  in  default  in  respect 
to  several  covenants  in  a  lease,  to  be  kept  by  him,  only 
one  action  could  be  maintained.  The  case  has  been 
too  seriously  questioned  to  call  for  much  attention. 
But  it  would  have  some  relation  to  the  present  inquiry 
if  this  plaintiff,  after  several  installments  of  wages  were 
due,  had  brought  an  action  for  one  of  these  install- 
ments, and  afterwards  another  action  for  other  install- 
ments. 

The  present  rule  of  practice  is  well  stated  in  Mcin- 
tosh V,  Lown  (49  Barb.  550),  and  in  Secor  v.  Sturgis 
(16  iV^.  Y.  548).  In  the  first  of  these  cases,  the  parties 
stood  in  the  relation  of  lessor  and  lessees.  There  were 
seven  covenants  in  the  lease,  as  to  different  acts  to  be 
performed  on,  and  in  respect  to  the  demised  premises. 
The  first  action  was  for  the  breach  of  the  last  of  the 
covenants  in  the  order  stated,  to  recover  for  not  build- 
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ing  one  hundred  and  twenty-five  rods  of  fence.  Th 
second  action  was  for  non-performance  of  a  covenar 
as  to  keeping  the  buildings  in  order  or  repair.  It  wa 
held  that  the  first  action  was  not  a  bar  to  the  seconc 
The  covenants  were  distinct  and  independent,  yet  thei 
was  only  one  agreement.  The  practice  is  considere 
in  that  case  quite  at  large,  and  Bendernagle  v.  Coct 
{supTa\  and  kindred  cases  disapproved.  It  may  I 
observed,  that  when  the  plea  of  a  former  recovery  f( 
the  same  cause  of  action  on  which  the  second  suit  : 
brought  is  well  taken,  the  duty  to  uphold  it  is  impe: 
ative.  If  not  thus  protected,  the  defendant  might  I 
unjustly  required  to  satisfy  two  judgments  for  th 
same  debt  or  demand.  But  the  rule  of  practice,  th£ 
all  demands  that  are  due,  and  which  have  some  reh 
tion  to  the  same  contract,  should  be  combined  in  tl 
first  action  brought  in  respect  to  such  claims,  is  largel 
one  of  mere  convenience.  It  is,  indeed,  unreasonabl 
that  the  court  and  the  defendant  should  be  trouble 
with  an  undue  amount  of  litigation.  But  it  would  h 
more  intolerable  if,  in  respect  to  claims  not  of  the  sare 
apparent  character,  not  intimately  and  necessaril 
allied,  the  suitor  who  has  taken  judgment  for  a  triflin 
sum,  for  damages  flowing  from  an  arbitrary  refusal  1 
proceed  under  a  contract,  should  afterwards  be  denie 
all  remedy  as  to  a  much  larger  claim  for  meritoriot 
service  under  that  contract,  because  he  might  ha\ 
combined  those  demands  in  the  first  action,  and  b 
cause  the  convenience  of  the  court  or  of  the  defendar 
would  be  thus  promoted.  The  spirit  and  economy  ( 
the  law  in  respect  to  the  plea  in  abatement,  and  tl 
limitation  of  actions  were  happily  illustrated  b 
Welles,  J.,  in  Mcintosh  v.  Lown  {supra\  and  b 
Spet^cer,  Ch.  J.,  in  Phillips  v.  Berick  (16  Johns.  140 
Order  reversed. 

Reynolds,  J.,  concurred. 
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ABATEMENT. 

By  death  of  defendant  in  action 
by  a  woman  for  damages  for  in- 
ducing her  to  marry  him  by  fraud- 
ulent representations  that  his  for- 
mer wife  was  dead.  Price  v.  Price, 
75  N.  T.  244;  affi'g  11  Hun,  299. 

What  causes  of  action  survive 
husband,  for  injuries  to  wife.  Cre- 
gin  «.  Brooklyn,  <&c.  R.  R.  Co.,  19 
Hun,  841. 

When  action  by  husband  against 
carrier  of  passengers  for  death  of 
wife  does  not  abate  upon  his  death. 
Cregin  v,  Brooklyn  CVosstown  R.R. 
Co.,  75  N.  T.  192. 


Abatement  of  action  for  re 
by  judgment  for  later  installme 
Jex  «.  Jacob,  7  Ahb.  New  C 
452. 

ABORTION. 

Validity  of  indictment  un< 
different  sections  of  act  in  relat 
to.    Hawker  v.  People,  75  JV. 

487. 

ACCORD  AND  8ATI8FACTIC 

Necessity  of  complete  exccut 
of  accord,  to  sustain  plea  of 
cord  and  satisfaction  of  a  ju< 
ment.    Kromer  v.  Heim,  75  N. 
574. 

1477] 


478         ANALYTICAL    INDEX    TO    THE 


ACCOUNT. 

Failure  to  keep  an  account  of 
services  rendered,  as  proof  of  in- 
tent not  to  charge  for  them.  Pot- 
ter V.  Carpenter,  76  N.  Y.  157. 

Recovery  for  services  not  lim- 
ited to  amount  of  bill  rendered. 
Harrison  v,  Ayers,  18  Uun^  330. 

When  mechanics'  lienor,  not  es- 
topped by  account  rendered  from 
claiming  greater  sum.  Stryker  v, 
Cassidy,  76  N,  T.  50. 

Manner  of  taking  and  stating  an 
account  by  a  referee.  Hathaway 
t>.  Russell,  7  Alib.  New  Cos,  138; 
8.  C,  45  Super.  CL  (/.  <fe  8,)  538. 


ACCOUNT   STATED. 

Cannot  be  opened  unless  fraud 
or  mistake  is  clearly  shown.  Har- 
ley  V.  Eleventh  Ward  Bank,  76  N. 
T.  618. 

Wlicre  actions  of  party  to  whom 
account  is  rendered,  in  seeking  ex- 
planations, prevent  it  from  becom- 
ing an  account  stated.  Carpenter 
0.  Nickerson,  7  Dalyy  424. 

ACCUMULATION. 

Disposition  of  surplus  income 
held  void  for  illegal  accumulation. 
Grant  v.  Grant,  8  Be^,  8urr.  283. 


ACCOUNTING. 

In  action  at  law  by  salesman 
having  share  in  profits.  Smith  c. 
Bodine,  74  K  Y.  30. 

Manner  of,  on  dissolution  of 
partnership — what  are  assets,  value 
of  capital  put  in,  proportionate 
distribution,  overdrawing  by  part- 
ners. Schulte  V.  Anderson,  45 
Syper.  CL  (/.  <t-  S.)  489. 

When  proceedings  to  foreclose 
mortgage  should  be  stayed,  to 
abide  result  of  accounting.  King 
V,  Duryea,  76  N.  Y.  626. 

When  and  how  interlocutory 
judgment  for  an  accounting  to  be 
entered ;  review  thereof.  Hath- 
away V.  Russell,  7  Ahb.  New  Cas. 
138;  S.  C,  45  Super.  Ct.  (J.  d;  S,) 
538. 

Examination  of  accounting  party 
by  objector  to  enable  him  to  frame 
objections.  Matter  of  Hall,  7  Abb. 
New  Cas.  149. 

Form  of  objections  on  an  ac- 
counting of  a  guardian;  examina- 
tion of  party.  Matter  of  Hall,  7 
Abb,  New  Cas.  149. 


ACKNOWLEDGMENT     AND 
PROOF  OF. 

Acknowledgment  and  proof  of: 
when  the  Revised  Statutes  took 
effect.  Canandaigua  Academy  «. 
McKechuie,  19  Eun,  62. 

Must  officer  take  proof  of  au- 
thority of  one  assuming  to  be  a 
corporate  officer  ?  etc.  Canandai- 
gua Academy  v.  McKechnie,  19 
Hun,  62. 

Genuineness  of  certificate  of, 
presumed.  Language  necessary  in. 
Canandaigua  Academy  f>.  McKech- 
nie, 19  Hurif  62. 

Sufficiency  of  certificate  of,  to 
a  certificate  of  increased  capital 
stock.  Cuykendall  v.  Douglass, 
19  Hun,  577. 

Where  answer  admits  due  ac- 
knowledgment, it  cannot  be  urged 
that  certificate  does  not  show  that 
wife  was  separately  examined. 
Meeker  v.  Wright,  76  N.  Y.  262. 

ACTION. 

Action  against  a  man  by  a  wo- 
man for  damages  for  indadng  her 
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to  marry  him  by  fraudulent  reprc- 
BentatioDs  that  his  wife  was  dead, 
is  one  for  injury  to  the  person. 
Price  V.  Price,  75  iV:  T.  244;  affi'g 
11  Eun,  209. 

ADEMPTION. 

Principle  not  applicable  to  resid- 
uary legacies.  Hays  c.  Hibbard, 
8  Redf.  Burr.  28. 

ADMIRALTY. 

The  N.  Y.  supreme  court  has 
no  jurisdiction  of  action  upon  a 
stipulation  in  a  proceeding  in  ad- 
miralty instituted  to  obtain  pos- 
session of  a  vessel.  Bartlett  v. 
Spicer,  75  N.  Y.  528;  affi'g  12  HuUy 
898. 

ADVANCEMENTS. 

Advancements  to  children,  not 
to  be  charged  in  distribution  of 
estate,  where  its  proceeds  are  given 
to  them  in  equal  shares.  Camp  v. 
Camp,  18  Hun,  217. 

Statute,  not  applicable  in  case  of 
legacies.  Hays  v,  Hibbard,  8 
Bedf,  Surr,  28. 

ADVERSE  POSSESSION. 

When  easement  in  street,  not 
extinguished  by.  St.  Vincent  Or- 
phan Asylum  v.  City  of  Troy,  76 
JV.  r.  108. 

Lands,  not  embraced  in  bounds 
of  deed,  arc  not  held  lender  claim 
of  title  under  a  written  instrument. 
What  does  not  constitute  substan- 
tial in  closure.  Pope  v,  Hanmer, 
74  N,  T.  240. 

Ouster  of  co-tenant  by,  for  forty 
years.  Woolsey  «.  Morss,  19  Hun, 
278. 

Adverse  possession  under  gen- 
eral ownership,  sufficient  for  stat- 


ute of  limitations.      Swetten 
V.  Leary,  18  Hun,  284. 

AFFIDAVIT. 

Affidavit  of  town  assessor  r 
consent  by  majority  of  tax-pi 
to  bond  town,  impeached  bj 
testimony  of  want  of  knowled] 
to  its  contents  and  proof  of 
incorrectness.  People  ex  rd. 
York,  &c.  R.  R.  Co.  «.  Barret 
Hun,  206. 

ALDIONY. 

Alimony  not  to  be  granted  u 
marriage  is  satisfactorily  pre 
Einsey  «.  Kinsey,  7  Dalf/,  460. 

Proof  of  ability  to  pay,  an( 
curity  for  payment  of  final  alim 
Park  V,  Park,  18  Hun,  406. 

AMENDMENTS. 

When  discretionary.  Smit 
Bodine,  74  N.  F.  80,  34;  , 
Linseed  &  Sperm  Oil  Co.  «.  1 
bull,  76  Id,  643. 

Cause  of  action  not  to  be  chai 
by  amendment.  Bockes  v,  I 
ing,  74  N.  r.  437. 

Refusal  to  amend  answer,  j 
fied  by  long  delay  in  mo\ 
Abham  v.  Boyd,  7  Daly,  80. 

Effect  of  not  amending  y 
defective  pleading  is  pointed 
on  trial,  and  complaint  disci 
no  cause  of  action.  Howe  Se^ 
Machine  Co.  v,  Haupt,  7  Daly, 

When    pleading  amendable 
appeal.     Hudson  «.  Swan,  7 
New  Cos.  824. 

Where  complaint  alleges  def 
ants  are  carriers  of  passengers 
baggage,  and  evidence  shows 
they  are  of  freight  also,  the  a[ 
late  court  can  conform  comp! 
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V, 


to    the    evidence.       Flaherty 
Greco  man,  7  Dalf^y  481. 

Court  of  appeals  cannot  amend 
the  record  of  the  supreme  court. 
Kenyon  v.  New  York  Central,  &c. 
R  R.  Co.,  70  N.  r.  607. 

When  court  of  appeals  cannot 
allow  amendment  of  complaint  by 
striking  out  part  of  names  of  per- 
sons sued  as  trustees,  or  of  all,  and 
inserting  name  of  their  corpora- 
tion. Where  the  motion  for  the 
amendment  should  be  made. 
Bassett  v.  Fish,  75  JV.  T.  803; 
rev'g  12  Huriy  209. 

Power  of  referee  to  impose  con- 
ditions of  amendment  of  a  plead- 
ing. Smith  V.  Rathbun,  75  N.  7, 
122;  rev'g  13  Hun,  47. 

ANIMALS. 

When  previous  acts  of  dog,  and 
owners'  notification  thereof,  suffi- 
cient evidence  of  dog's  viciousness 
and  owner's  knowledge,  to  sustain 
verdict  giving  damages  for  dog's 
bite.  Lynch  v,  McNally,  7  Daly, 
126.     See  New  York. 

In  action  for  bite  of  dog,  con- 
tributory negligence  no  defense, 
and  goes  in  mitigation  of  damages 
only.  Lynch  v.  McNally,  7  2>aZy, 
126.     See  New  York. 

When  equitable  action  to  restrain 
officer  of  **  Society  for  Prevention 
of  Cruelty  to  Animals,"  from  mak- 
ing an  arrest,  not  maintainable. 
Davis  t?.  American  Society  for  Pre- 
vention of  Cruelty  to  Animals,  75 
J\r.  r.  362. 

ANNUITIES. 

Rights  of  annuitants  on  dissolu- 
tion of  life  insurance  companies. 
People  V.  Security  Life  Ins.  & 
Annuity  Co.,  7  Abb,  New  Cos,  198. 


APPEAL. 
I.  Appeals  in  Gesbbai*. 


Actions  for  less  than  $500,  not 
appealable.  Burleigh  «.  Center, 
74  N.  T.  608. 

Action  to  vacate  assessment 
when  under  $500,  not  appealable. 
Nichols  «.  Voorhis,  74  N.  Y.  28. 

Order  fixing  compensation  oi 
sheriff  under  section  243  of  Code, 
not  appealable.  German  American- 
Bank  V,  Morris  Run  Coal  Co.,  74 
JV.  r.  58. 

An  order  sustaining  demurrer,- 
when  not  reviewable.  Elwell  9. 
Johnson,  74  If.  T.  80. 

No  appeal  lies  from  order  over- 
ruling demurrer  and  allowing  an- 
swer. Cameron  9.  Equitable  Life 
Ins.  Co.,  45  Super.  Ct.  {J.  db  8.)- 
628. 

>    Order   overruling   reply,    when* 
not  appealable.    Jones  v,  Ludlum, 
74  N.  r.  61. 

Order  dismissing  petition,  when 
not  appealable.  Matter  of  Hatch, 
74  N,  r.  611. 

What  questions  of  practice  are 
not  appealable.  Tyng  «.  Halsted, 
74  N.  r.  604. 

Order  reducing  amount  of  dis- 
bursements is  not  appealable.  Cor- 
bett  V.  De  Comeau,  45  Super,  Ct, 
(/.  dk  8.)  587. 

Order  granting  additional  allow- 
ance, appealable.  Mills  o.  Watson, 
45  Super,  Ct,  (J,  <fc  A)  5dl. 

When  interlocutory  judgment  ia 
not  reviewable  on  appeal  from  final 
judgment.  Cameron  v.  Equitable 
Life  Ins.  Co.,  45  Super,  Ct.  (Jl  ^ 
S,)  628. 

Order  to  make  pleading  mor» 
definite  and  certain,  when  appeal- 
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able.  Hughes  v.  Chicago,  &c.  Rw. 
Co.,  45  Super  Ct.  (J.  d>  S.)  114. 

JurisdictioQ  of  the  common 
pleas  to  hear  appeals  from  the 
marine  court.  Bamberg  «.  Stem, 
70  N,  r.  555. 

When  application  for  a  manda- 
mus is  not  appealable.  People  ex 
rel  Faile  v.  Ferris,  76  N,  7.  826. 

No  appeal  lies  from  the  denial 
of  a  motion  by  the  supreme  court 
to  set  aside  a  judgment  on  the 
ground  of  fraud.  Beards  v,  Wheel- 
er, 76i\r.  r.  213. 

Order  of  severance  of  parties, 
when  reviewable  on  appeal.  Hill 
t>.  Alvord,  19  Hun,  77. 

Effect  of  guard ian^s  (ad  litem)  in- 
solvency on  infant's  right  to  ap- 
peal. Wice  9.  Commercial  Ins.  Co. 
7  Daly,  258. 

Time  to  appeal.  Eelly  v,  Shee- 
han,  76  K  T.  825. 

Application  by  appellant  for  cer- 
tificate to  court  of  appeals  and 
failure  by  his  sureties  to  state 
ground  for  not  paying,  no  waiver 
of  notice  of  entry  of  judgment. 
Rae  «.  Harteau,  7  Dalf/,  95. 

Notice  of  appeal  from  drainage 
commissioners,  what  is  necessary 
in.  On'  whom  served.  Burk  v. 
Ayers,  19  Eitn,  17. 

Mode  of  reviewing  interlocutory 
judgment  for  an  accounting. 
Hathaway  v,  Russell,  7  Alb,  New 
Cos.  188. 

A  married  woman  may  be  a 
surety  on  undertaking.  Wool- 
sey  c.  Brown,  74  If.  T,  82. 

Sureties  on  appeal  released  by 
attorney's  extending  time  for  issu- 
ing execution.  Ross  v,  Ferris,  18 
Hun,  210. 

Security    on    appeal,   fixed    in 
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amount  by  stipulation,  waives  rig 
to  ask  any  reduction  by  the  coui 
Jesup  tJ.  Carnegie,  45  Super,  C 
{J,  db  8.)  810. 

Necessity  of  notice  of  entry 
order  or  judgment  of  affirmanc 
before  action  on   undertaking  < 
appeal.     Rae  v.  Beach,  76  N,    '. 
164. 

Assessment  for  damages  for  pr 
liminary  injunction,   not  allow< 
pending    appeal.       Musgrave 
Sherwood,  76  N,  T,  194. 

Cannot  be  restrained  by  injun 
tion.  When  it  can  be  by  motio 
Kilmer  v,  Bradley,  45  Super,  C 
{J,  cfc  S,)  585. 

From  district  court  judgmen 
what  operates  as  a  stay  on.     Enn 
V,  Broderick,  45  Super,   Ot,  (J. 
8.)  92. 

The  fact  that  an  exception  tak< 
on  the  trial  was  urged  in  an  intc 
mediate  appellate  court  does  n 
waive  it.  Cohn  v,  Goldman,  ' 
iV.  r.  284. 

No    distinction    between    leg 
and  equitable  actions  as  to  avail 
bility    of    exceptions.      Foote 
Beecher,  7  Alh.  New  Cas.  858. 

When  propriety  of  order 
supreme  court  directing  dispo! 
tion  of  funds  in  a  receiver's  hand 
cannot  be  considered  on  appet 
Clark  fj.  Bininger,  75  N,  Y.  84 
modifying  and  afil'g  48  Super,  C 
(J.  <fc  8,)  126;  Barr  v,  Titus,  ' 
N,  T.  844;  modifying  and  afS 
48  Super,  Ct,  {J,  <fe  8,)  844. 

When  objection  to  admission 
papers  simply  for  purpose  of  coi 
pari  son  of  signatures,  cannot  I 
first    raised  on  appeal.     Miles 
Loomis,  75  N.    T,   288;  afli'g 
ITtm,  872. 
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Objection  to  certificatio)i  of  affi- 
davit, when  must  be  taken.  Mix 
«.  Andes  Ins.  Co.,  74  N.  T.  5^. 

Objection,  when  must  be  taken 
on  trial.  Smith  o.  Bodine,  74  N, 
r.  30,  34. 

A  motion  to  compel  attorneys  to 
pay  costs  of  appeal  in  court  of 
appeals  personally  must  be  made 
in  the  court  below.  Potts  o.  Mayer, 
74  K  Y,  594. 

When  question  of  variance,  not 
to  be  raised  on  appeal,  where  there 
was  no  question  as  to  pleadings  on 
the  trial.  Laugh  ran  v.  Smith,  75 
N,  7.  205;  affi^g  11  Hun,  311. 

When,  in  action  ngainst  a  ware- 
houseman, the  referees  in  their  re- 
port state  that  they  base  their  report 
on  the  proofs  and  a  '*  view  "  of  the 
warehouse,  what  they  saw  should 
be  detailed  in  order  to  be  reviewed 
on  appeal.  Claflin  e.  Meyer^  75 
il^  r.  260 ;  rev'g  43  Super,  CU  {J. 
4i  8.)  1. 

When  question  of  fact  is  not 
considered  on.  Hammond  «. 
Schultze,  45  Super.  Ct  {J.  AS.) 
611. 

Finding  of  trial  judge  when 
conclusive.  City  of  Buffalo  tJ. 
Bettinger,  76  JV:  T.  893. 

On  a  second,  the  record  on  the 
former  appeal  cannot  be'  looked 
into.  Verplanck  c.  Van  Buren,  76 
Jf.  F.  247. 

An  appeal  from  an  order  adjudg- 
ing a  party  guilty  of  contempt  in 
not  obeying  a  mandamas,  does  not 
raise  the  question  of  the  propriety 
of  granting  the  mandamus.  Peo- 
ple ex  rel.  Garbutt  v.  R.  &  S.  L.  R. 
R.  Co.,  76  JV.  T.  294. 

Exception  to  evidence  of  value, 
when    not    available    on    appeal. 


Hoffman  o.  Connor,  79  IT.  T» 
121. 

Indemnification  of  sureties  on 
appeal  not  to  be  considered  in 
action  against  them  by  judgment 
creditor.  Rae  «.  Harleau,  7  Daly^ 
95. 

Reduction  by  disallowing  un- 
liquidated item  refused  because 
action  was  for  tort.  Thompson  o. 
Lumley,  7  Btily,  74. 

Necessity  of  showing  on  appeal 
that  evidence  improperly  admitted 
under  exception  on  trial  before 
judge,  influenced  his  decision. 
Consolidated  Fruit  Jar  Co.  •. 
Mnson,  7  Daly^  64. 

When  general  exception  to  all 
of  a  charge,  unavailable  on  appeal, 
Arnold  ©.-  People,  75  N.  7.  603. 

An  appeal  from  final  judgment 
brings  up  for  rbview  only  such 
interlocutory  orders  as  hove  not 
been  already  appealed  from.  Code 
Civ.  Pro.,  I  1316.  Wiener  f. 
Morangc,  7  Daly^  446. 

Objection  that  judgment  is  not 
in  proper  form,  not  to  be  taken  for 
first  time  on  appeal.  Motion  to 
amend  it,  to  be  made  in  court  ren- 
dering it.  Dc  Lavalette  «.  Wendt, 
75  N.  Y,  579 ;  modifying  and  affi^g 
11  Hun,  432. 

When  defendant  having  ob- 
tained judgment,  need  not  except 
to  findings,  or  insert  the  evidence 
in  the  case  to  show  that  they  were 
controverted.  Ebricbs  «.  De  Mill, 
75  N.  F.  370. 

When  fact  that  copy  of  indict- 
ment in  the  record  does  not  con- 
tain indorsed  certificate  of  foreman 
of  grand  jury  that  it  is  a  true  bill, 
not  available  on  appeal  to  prove 
there    was   none.    Brotherton  e. 
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People,   75  K    F.    159;  affi'g  14 
Bun,  486. 

Effect  of  party  offering  no  de- 
fense, appearing  on  appeal.  Enos 
c.  Leach,  18  Hun,  130. 

When  objection  that  a  broker 
acted  for  both  buyer  and  seller, 
cannot  be  first  raised  on  appeal, 
but  must  be  pleaded  or  raised  in 
some  form  on  the  trial.  Duryee  v. 
Lester,  75  iT.  F.  442;  affi'g  43 
Super.  Ct.  {J.  <fe  8.)  5G4 

When  amendment  of  pleading, 
allowed  on.  Hudson  v.  Swan,  7 
Abb.  New  Cob.  824. 

When  appellate  court  may  reverse 
judgment,  although  there  is  con- 
flicting evidence  or  some  evidence 
to  sustain  a  finding.  Moran  v.  Mc- 
Larty,  75  M  F.  25;  affi'g  11  Hun, 
o6. 

Decision  below^  though  correct, 
will  not  always  be  afiirmed.  Koch 
«.  Purcell,  45  Super.  Ot.  {J.  ^  S.) 
162. 

Ck)rrection  of  mistakes  of  juries 
in  weighing  evidence.  Camp  v. 
Wood,  76  N.  F.  92. 

When  judgment  not  reversed  on 
appeal  because  of  omission  to  aver 
in  complaint  and  prove  an  es- 
aential  fact.  Thayer  v.  Marsh,  75 
N.  F.  840;  aflS'g  11  Hun,  501. 

Power  of  appellate  court  to  set 
aside  a  verdict.  Hyncs  v.  3IcDcr- 
mott,  7  Alfb.  New  Cue.  08. 

Appeal  dismissed  because  not 
perfected  within  one  year  from 
date  of  entry  of  judgment.  Wil- 
son V.  Palmer,  75  N.  Y.  250. 

Effect  of  service  of  notice  of  ap- 
peal with  defective  undertaking. 
Striking  causb  from  calendar.  Ray 
mood  0.  Richmond,  76  N.  F.  106. 

Affirmance  on  appeal  by  default. 


tantamount  to  affirmance  by  con- 
sent and  AS  conclusive  as  if  made 
on  full  hearing.  Wiener  u.  Mo- 
range,  7  Dahj,  446. 

Rc-arguraen  twill  not  be  granted 
where  questions  have  been  consid- 
ered. Banks  o.  Carter,  7  Daly,  417. 

New  trial,  unless  improper  evi- 
deifco  harmless.  New  York  Guar- 
anty and  Indemnity  Co.  v.  Gleo- 
son,  334;  Foote  ©.  Beecher,  7  ulW. 
New  €(18.  858. 

From  marine  court  to  common 
pleas,  rules  applicable  to :  when  dis- 
missed. McEteere  v.  Little,  7  Abb. 
New  Cos.  374. 

V.    To  THE  Court  of  Appeals. 

An  order  directing  a  re-sale  in  a 
foreclosure  suit  is  not  appealable  to 
the  court  of  appeals.  Goodel  v, 
Harrington,  76  N.  F.  547. 

The  question  of  the  misconduct 
of  a  jurof  cannot  be  reviewed  by 
the  30urt  of  appeals.  Gale  v.  New 
York  Central,  &c.  R.  R.  Co.,  76  N. 
F.  594. 

Orders  which  are  beyond  the 
power  of  the  general  term  are  ap- 
pealable to  court  of  appeals.  Stan- 
ton r.  King,  76  N  F.  585,  691. 

Refusal  to  amend  judgment  roll, 
by  correcting  clerical  omission  of 
name  in  prayer  for  judgment  for 
deficiency,  not  appealable  to  court 
of  appeals.  Tucker  v.  Leiand,  75 
N.  T.  186. 

When  order  denying  motion  to 
set  aside  a  judgment  for  deficiency 
in  foreclosure,  not  appealable  to 
court  of  appeals.  Tucker  v.  Le- 
luiiil,  75  N.  r.  186. 

Right  of  appeal  to  court  of  ap- 
I  peals,  determined  by  amount  claim- 
!ed  in  complaint  due  according  to 
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plaintiff^s  claim  at  commencemeDt 
of  action.  Josuez  v,  Conuer,  75  if. 
T.  156. 

An  order  merely  providing  for 
taking  of  proofs  is  not  appealable 
to  the  court  of  appeals.  Chester- 
man  V,  Eyland,  74  N.  F.  452. 

A  refusal  to  allow  receiver  to  be 
sabstituted  is  not  appealable  to 
court  of  appeals.  Dunlop  «.  Pat- 
terson Fire  Ins,  Co.,  74  N,  F.  145. 

Order  refusing  to  change  the 
place  of  trial,  when  not  reviewable 
in  court  of  appeals.  Abrahams  v. 
Bensen,  76  if.  F.  620. 

When  court  of  appeals  cannot 
review  case  to  determine  weight  of 
evidence.  Cooper  «.  Eastern  Trans- 
portation Co.,  75  if.  F.  116. 

Court  of  appeals  may,  in  crim- 
inal cases,  review  decision  of  trial 
court  on  challenge  of  juror,  both 


on  failure  of  sureties  of  first  to  jus- 
tify. Blake  v.  Lyon  &  Fellow* 
Manuf.  Co.,  75  if.  F.  Oil. 

The  question  of  excessive  dam- 
ages will  not  be  considered  on  an 
appeal  to  the  court  of  appeals.  Gale 
V,  New  York  Central,  Ac.  R.  R.  Co., 
76  if  F.  594. 

Record  of  supreme  court  cannot 
be  amended  on  appeal.  Kenyon  v. 
New  York  Central,  &c.  R.  R.  Co., 
76  N.  F.  607. 

YL    To  THE  General  Term. 

An  appeal  does  not  lie  to  tiie 
general  term  from  an  order  sustain- 
ing or  overruling  a  demurrer.  Cam- 
bridge Yalley  Nat.  Bank  v.  Lynch, 
76  if  F.  514. 

Refusal  of  general  term  to 
amend  order,  when  not  review- 
able.   Judd  Linseed  &  Sperm  Oil 


as  to  matters  of  fact  and  of  law.  Co.  v.  Hubbell,  76  if.  F.  543. 


Greenfield  v.  People,  74  N,  F.  277. 

The  question  whether  the  referee 
was  a  proper  person  to  act  is  not 
reviewable  in  court  of  appeals. 
Baird  v.  Mayor,  74  if  F.  382. 

A  dismissal  of  a  writ  of  error 
without  affirming  or  reversing  the 
judgment,  when  reviewable  in  court 
of  appeals.  Manke  v.  People,  74 
if  F.  415. 

The  question  whether  the  prop- 
erty affected  is  legally  subject  to 
attachment  is  reviewable  by  court 
of  appeals.  Dunlop,  o.  Patterson 
Fire  Ins.  Co.,  74  if  F.  145. 

Order  directing  judgment  on 
frivolous  pleading,  how  reviewable 
by  court  of  appeals.  Commercial 
Bank  of  Rochester  c.  Spencer,  76 
if  F.  155. 

Right  of  appellant  to  court  of 
appeals  to  give  second  undertaking 


An  order  appointing  a  receiver 
for  an  insurance  company  is  re- 
viewable by  general  term  and  court 
of  appeals.  People  v.  Atlantic 
Mut.  Life  Ins.  Co.,  74  if  F.  177. 

Where  a  series  of  orders  are  so 
connected  that  if  one  is  wrong  all 
are,  on  an  appeal  from  one  the  gen* 
eral  term  may  reverse  all.  Stanton 
tJ.  King,  76  if  F.  585.      • 

Power  of  general  term  to  stay 
proceedings  against  defendants 
who  have  not  appealed.  Stanton 
V.  King,  76  if  F.  685. 

When  a  reversal  by  the  general 
term  will  not  be  deemed  to  be  on 
a  question  of  fact.  Yan  Tassel  v. 
Wood,  76  if  F.  614. 

Ul>on  what  question  of  carrier^s 
liability  for  loss  of  baggage,  gen- 
eral term  of  court  of  common  pleas 
will  not  send  a  case  to  the  court  of 
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appeals  under  L.  1874,  c.  823. 
Flaherty  tJ.  Greenman,  7  Daly,  481. 

Application  for  lea\re  to  appeal 
to  court  of  appeals  from  order 
of  court  of  common  pleas,  allowing 
appellant  from  district  court  to 
perfect  appeal  by  service  of  notice 
on  judgment  creditor  after  time 
bad  expired,  denied.  Zinsser  v. 
Seiler,  7  Daly,  464. 

When  it  is  error  for  general  term 
upon  reversal  of  judgment  to  direct 
judgment  for  plaintiflE  instead  of 
ordering  a  new  trial.  Ehrichs  v, 
De  Mill,  75  N.  Y,  870. 

From  order  affecting  substantial 
right  by  county  court.  What  is  a 
substantial  right  under  Code  Civ. 
Pro.  §  1842,  granting  appeal.  New- 
ell V,  Cutler,  19  Sun,  74. 

APPLICATION  OP  PAYMENTS. 

When  right  of  creditor  having 
two  demands  against  his  debtor  to 
apply  a  payment  to  either  one,  not 
affected  by  equities  between  debtor 
and  third  person.  Harding  «. 
Tifft,  75  iV.  r.  461. 

When  appropriation  of  funds  to 
payment  of  debt  of  another  effect- 
ual. Hodge  V.  ELoppock,  75  N.  F. 
491. 

Appropriation  of  payments  when 
different  accounts  exist.  Wright 
V.  Wright,  7  Datp,  55. 

ARBITRATION. 
Executors  and  administrators 
may  submit  claims  to  arbitration. 
Mutual  promises'  to  arbitrate  are 
considerations  for  each  other.  Ef- 
fect of  extension  of  time.  Wood 
V.  Tunnicliff,  74  JIT.  F.  88. 

ARCHITECT. 
Entitled   to  lien  under   Kings 


and  Queens  county  mecbani 
lien  law.  Slryker  v.  Cassidy, 
N:  7.  60. 

ARREST. 

What  is.  In  actual  custody  so 
to  require  execution  against  f 
son,  to  be  issued  within  th 
months  from  judgment.  Schm 
«.  Heitner,  45  Super,  CL  (J.  d . 
884. 

Distinction  between  evidei 
sufficient  to  authorize  magistr 
to  examine  witnesses  and  t 
sufficient  to  authorize  arrest.  Bl< 
gett  e.  Race,  18  Eur^y  182. 

Where  facts  and  circumstan 
upon  which  arrest  made  not  su 
cient  to  call  for  judicial  deter: 
nation,  and  magistrate  liable 
illegal  arrest.  Blodgett  v,  Rfl 
18  Hun,  182. 

When  cause  of  arrest  need  i 
appear  in  complaint.  Bow 
National  Bank  v,  Duryee,  74  JV. 
491. 

Effect  of  bankruptcy  ;  discha 
on  order  of.  Hennequin  v.  Cle 
45  Super.  Ct,  (J.  A  S,)  108. 

In  civil  cases.  In  an  act 
where  are  equitable  causes,  wl 
allowed.  Hennequin  v.  Clews, 
Super.  Ct.  (J.  A  S.)  108. 

No  relation  of  a  fiduciary  c1 
acter  between  consignor  and  fi 
where  consignment,  made  tc 
member  of  the  firm,  is  transfer 
to  the  firm.  (Code  of  Pro.  {  S 
Code  Civ.  Pro.  §  567.)  Fuentc 
Mayorga,  7  Daly,  108. 

Order  of  arrest  vacated  after  ' 
diet  and  before  entry  of  judgmi 
Fuentes  o.  Mayorga,  7  Daly,  1( 

PrincipaPs  right  to  arrest 
tor,  barred  by  receiving  notes 
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claim.      Trunninger    v.    Busch,    7 
Dali/,  124. 

Order  of  arrest  not  sustained  by 
affidavit  uncertain  as  to  whether 
damage  resulted  from  defendant's 
fraud  or  negligence  of  ])laintilf. 
Defendant's  affidavit  containing 
statements  in  support  of  the  fraud 
will  not  aid  plaintiff.  Young  v. 
Weeks,  7  Daly,  115. 

Where  second  arrest  procured  in  a 
different  court,  but  upon  same  facts 
substantially,  is  vexatious,  and  con- 
stitutes ground  for  discharge. 
Young  V,  Weeks,  7  Daly,  115. 

Where  act  constituting  breach 
of  the  peace  must  be  committed  in 
presence  of  officer  to  justify  ar- 
rest without  warrant.  Sternack  v. 
Brooks,  7  Daly,  142. 

Power  of  officer  of  *'  Society  for 
Prevention  of  Cruelty  to  Animals  " 
to  arrest  without  warrant.  When 
he  cannot  be  restrained  by  equit- 
able action.  Davis  v.  American 
Society  for  Prevention  of  Cruelty 
to  Animals,  75  AT.  F.  362. 

Failure  to  sustain  order  of  ar- 
rest procured  against  executrix  by 
testator's  creditor  on  ground  of 
omission  to  file  inventory  and  in- 
tention to  depart  from  State  with 
the  assets.  (Code  Civ.  Pro.  §  550, 
subd.  4.)  Genesee  River  Nat. 
Bank  v.  Mead,  18  Hun,  303. 

Arrest  of  defendant  in  action 
for  enticing  away  husband  of 
plaintiff.  Breiman  v,  Paasch,  7 
Ahb,  New  Cos,  240. 

ARSON. 

Dwelling-house,  within  statute, 
what  is.    Levy  ©.  People,  19  Hun, 


ASSAULT. 

Sufficient  evidence  of  offense 
and  manipulations  to  establish  in- 
decent assault  and  battery  on 
girl.  People  ex  rel.  Engle  t?. 
Special  Sessions,  18  Uun^  ooO. 

Not  justified  by  right  of  posses- 
sion of  land  attempted  to  be  taken 
by  force.  McMillan  c.  Cronin,  75 
N.  7.  474. 

ASSESSMENT. 

When  owner  of  land  cannot 
object  that  land  is  not  assessed  to 
occupant.  Stewart  v,  Fonda,  19 
Han,  101. 

Assessment  for  local  improve- 
ments, how  to  be  levied.  People 
ex  rel.  Kerber  t».  City  of  Utica,  7 
Al)b.  Nc\o  Cos.  414. 

Where  omission  of  portion  of 
oath  by  assessors  does  not  invali- 
date assessment.  Brevoort  v.  City 
of  Brooklyn,  18  Hun,  883. 

Power  of  court  to  correct,  by  de- 
duction, irfegularity  in  assessment 
caused  by  failing  to  assess  all 
property  benefited. "  Matter  of 
Auchmuty,  18  Hun,  324. 

Equitable  power  of  court  not  to 
be  invoked  to  restrain  enforcement 
of  void  assessment  Nichols  v, 
Voorhis,  18  Hu7i,  83. 

ASSIGNMENT. 

An  assignment  of  the  secority 
without  a  transfer  of  the  debt,  in- 
operative. Wanzer  «.  Cary,  76 
iV.  r.  520. 

Prior  to  1873  an  assignment  by 
wife  of  policy  of  insurance  on  her 
husband^s  life  was  void.  Stanton 
V.  King,  76  N,  T.  585. 

Effect  of  the  transfer  of  a  check 
payable  to  order  without  indorse- 


NEW    YOBK    STATE    EifiPOETS.   '    48 


meot.      Freund    v.   Importers    & 
Traders'  Nat.  Bank,  70  K  Y.  352. 

What  is  a  suflScient  ti-ansfer  of 
shares  of  stock.  Cushman  v,  Thay< 
cr  Manufacturing  Jewelry  Co.,  76 
Ji,  r.  805. 

Right  of  shipper  to  assign  the 
whole  or  part  of  a  contract  to 
transport  goods.  Tugman  v.  Na- 
tional Steamship  Co,,  76  N,  T,  207. 

Effect  of  giving  assignee  power 
to  compromise  claims  due  to  or 
from  the  assignor.  McConnell  «. 
Sherwood,  19  Hun,  519. 

Assignee  when  estopped  from 
denying  that  goods  of  his  own, 
seized  by  sheriff  among  goods  of 
assignor,  are  not  those  of  assignor. 
McConnell  v,  Sherwood,  19  Hun, 
619. 

Power  of  beneficiary  to  assign 
income  on  trust  fund  in  hands  of 
an  executor.  McEwen  v.  Brew- 
ster, 19  Hufiy  387. 

Power  of  assignee  of  one  part- 
ner to  enforce  claim  against  as- 
signee of  firm.  Matter  of  Rieser, 
19  Hun,  202. 

Liability  of  assignee  of  contract 
to  purchase  oil.  Clark  v.  Dickin- 
son, 74  N.  Y.  47. 

When  settlement  with  assignor 
in  case  of  a  contract  to  sell  will  re- 
lieve assignee  from  liability.  Clark 
0.  Dickinson,  74  N,  Y,  47. 

Non-liability  of  assignee,  pend- 
ing a  litigation,  for  costs,  where 
the  assignment  is  merely  col- 
lateral. Peck  ».  Yorks,  75  N.  Y, 
421. 

Liability,  after  dissolution  of 
corporation,  of  assignee  of  stock. 
Hastings  «.  Drew,  76  iV.  F.  9. 

The  assignee  of  a  judgment  is 
bound  by  facts  of  which  he  had 


notice.  Bennett  v.  Buchan,  76  1 
r.  380. 

Continuance  of  action  by  a: 
signee  of  plaintiff's  rights  penden\ 
lite.  Cuff  V.  Dorland,  7  Ahb.  Ne 
Cas.  194. 

Assignment  of  mortgage,  neve 
delivered  to  assignee,  but  recordc 
by  assignor,  void  as  against  subs( 
qucnt  bona  Jlde  assignee.  Brow 
d.  Johnston,  7  Abb.  New  Cas,  188. 

Assignee  of  banking  institutio 
occupies  same  position  as  to  ill< 
gal  transactions  as  the  corporatioi 
Pratt  0.  Eaton,  18  Hun^  293. 

ASSIGNMENT   FOR    BENEFI 
OF  CREDITORS. 

Revocation  of,  by  parties  then 
to,  no  prejudice  to  rights  of  cred 
itors.  Whitcomb  «.  Fowle,  7  Abl 
New  Cas.  295. 

Attachment  for  contempt,  whe 
not  to  issue  against  assignee.  Stocli 
bridge's  Assignment,  7  Abb.  Nm 
Cas,  895. 

Commissions  of  assignee  for  bene 
fit  creditors  same  as  those  of  ezecu 
tors.  Matter  of  Shaw,  18  /Tun,  192 

When  assignee,  not  liable  pci 
sonally  for  rent  under  lease  to  hi 
assignor,  though  assignment  is  vol 
under  the  statue.  Enickerbocke 
Life  Ins.  Co.  v.  Patterson,  75  N.  1 
589. 

Necessity  of  showing  service  o 
summons  on  or  appearance  of  aa 
signee  for  benefit  of  creditors,  o 
refusal  by  him  to  prosecute  actioi 
brought  by  assignor  against  co 
partner  for  dissolution,  &c.  Plon 
sky  V,  Japha,  7  Daly,  226. 

Where  an  assignee  under  a  gen 
oral  assignment,  who  after  accept 
ance  fails  to  give  bond,  addrene 
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resignfttion  to  co-assiguees  only, 
and  is  not  removcil,  fails  to  join 
with  co-a&siguecs  in  execution  of 
deed,  it  is  invalid.  Brennan  v.  Wil- 
son, 7  Dull/,  59. 

Claims  accruing  after  execution 
but  before  delivery  of  general  as- 
signment, not  tninsferred.  Crow  v, 
Colton,  7  Dahj,  52. 

General  assignment  not  invali- 
dated by  provision  giving  assignee 
power  to  compromise  or  comp<}und 
claims  if  expedient.  Ginther  v. 
Richmond,  18  Hun,  233. 

When  an  assignment  will  not  be 
set  aside  as  hindering  creditors. 
Hauselt  v.  Vilmar,  76  JV.  F.  630. 

Debtor  may  make  an  assignment 
with  preferences.  Hauselt  v.  Vil 
mar^  76  N.  Y.  630. 
-^What  causes  of  action  originat- 
ing in  tort  will  pass  in  bankruptcy. 
Hyde  v.  Tufts,  45  Super,  Ct,  (J.  d 
8,)  56. 

Right  of  mortgagee  to  share  on 
account  of  deficiency.  Lea  v,  Fab- 
bri,  45  Super.  Ct.  {J.  d  S.)  361. 

What  petition  of  creditor  for  as- 
signee to  account,  sufficient  not- 
withstanding its  truth  is  denied 
by  assignee.  Matter  of  Furnam,  75 
Hr.  r.  187 ;  affi'g  14  Hun,  159. 

When  fact  that  assignee  for  bene- 
fit of  creditors  has  not  given  bond, 
will  not  free  him  from  liability  to 
account.  Matter  of  Farnam,  75  N. 
r.  187;  affi'gU^MW,  159. 

ASYLUMS. 

Power  of  State  conmiissioner  of 
lunacy  over  insane.  Matter  of 
Kings  County  Insane  Asylum,  7 
Al/b.  Mw  Cos.  425. 

ATTACHMENT. 
Against  guardian  ad  litem   for 


costs.  Schoen  o.  Schlcssinger,  7 
A}>b.  New  Cas.  399. 

Aguiust  executor  or  administra- 
tor for  non-payment  of  money.  At- 
tachment for  contempt,  when  not 
to  issue  against  assignee  for  cred- 
itors. Stockbridge^s  Assignment,  7 
Abb.  New  Cas.  395. 

When  it  will  not  reach  a  trust 
fund  set  aside  for  particular  cred- 
itors. Rogers'  Locomotive  Works 
V.  Kelly,  19/7M71,  399. 

May  issue  against  a  non-resident 
national  bank,  when.  Robinson  «. 
National  Bank,  19  Hun^  477. 

Vacated  because  publication  of 
summons  is  not  commenced  in  time. 
Taylor  v.  Troucoso,  76  N.  Y.  599. 

Where  absence,  except  at  rare 
intervals  and  unusual  hours,  suf- 
ficient evidence  of  concealment  to 

« 

avoid  service  of  summons  to  give 
judge  granting  attachment  juris- 
diction. Easton  v.  Malavzai,  7  Daly, 
147. 

Attachment  cannot  be  vacated 
on  papers  on  which  granted  con- 
taining facts  and  circumstances 
having  legal  tendency  to  make  out 
charge.  Easton  v.  Malavazi,  7  Daly, 
147;  Allen  v.  Meyer,  7  Daly,  229. 

Where  conveyance  of  property 
to  wife,  sufficient  evidence  of  in- 
tent to  defraud  to  give  judge 
granting  attachment  jurisdiction. 
Allen  V.  Meyer,  7  Daly,  229. 

Undertaking  given  in  New  Jer- 
sey to  discharge  attachments  upon 
personal  property  operates  for  bene- 
fit of  other  applying  creditors.  Ar- 
nold V.  Morris,  7  Daly^  498. 

Sureties  to  undertaking  on  at- 
tachment, not  released  by  dis- 
charge of  principal  in  bankruptcy. 
McCombs  «.  Allen,  18  Bun,  190. 
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Attachment  of  judgment  carries 
ivitli  it  undertaking  on  appeal. 
"Wchle  t?.  Spellman,  75  2f,  T.  585. 

When  on  motion  by  lienor  to 
vacate  attachment,  under  §§  683, 
683  of  Code  of  Civ.  Pro.,  plaintiff 
in  attachment  suit  may  introduce 
new  proof.  When  right  to  object 
thereto  on  appeal,  waived.  God- 
frey «.  Godfrey,  75  N,  T.  434. 

When  plaintiff  cannot,  on  mo- 
tion by  subsequent  lienor  to  vacate 
attachment,  introduce  new  proofs 
to  sustain  attaclmicnt.  Steuben 
County  Bank  «.  Alberger,  75  N. 
7,  179 ;  rev'g  14  Hun,  379. 

Mode  of  subsequent  lienors  mov- 
ing to  vacate  attachment  under  §§ 
682  and  683  of  Code  of  Civ.  Pro., 
and  of  attaching  plaintiff's  oppos- 
ing. Steuben  County  Bank  v. 
Alberger,  75  N.  T,  170;  rev'g  14 
Hun,  379. 

Money  ^laid  into  court  may  be 
attached  by  third  person.  Dunlop 
V,  Patterson  Pure  Insurance  Co.,  74 
N.  T,  145. 

Threat  to  make  assignment  with 
preferences,  if  pressed,  as  evidence 
to  sustain  attachment.  Anthony  v. 
Stype,  19  Hun,  265. 

Affidavit  should  state  amount  due 
**over  and  above  all  counter-claim 
known  to  him."  Lyon  v,  Blakesly, 
10  Hun,  299. 

ATTORNEY  AND  CLIENT. 

Lien  of  attorney,  on  fine  imposed 
by  warrant  of  attachment  pro- 
tected. Wolf  V,  Jacobs,  45  Super, 
Ct.  {J.  i&  8.)  583. 

Attorney  liable  for  costs  for 
not  withdrawing  motion,  when. 
Jordan  o.  Shoe  and  Leather  Bank, 
45  Super.  Ct.  (/.  db  S.)  423. 


Authority  to  bring  action,  how 
questioned.  Carpenter  v,  Allen, 
45  Super.  Ct.  {J.  <&  5.)  323. 

A  client  may  change  his  attorney 
of  record  at  will  upon  complying 
with  the  conditions  necessary. 
Ogden  «.  Devlin,  45  Super,  Ct,  (Jl 
dh  S.)  631. 

Authority  of  attorney,  on  signing 
a  notice  of  appeal  from  justice  of 
the  peace,  must  appear  in  cafo. 
Andrews  V,  Long,  19  Hurij  303. 

On  substitution  of  attorney,  a 
referee  will  be  appointed  to  ascer- 
tain the  amount  due  him.  Ogden  v, 
Devlin,  45  Super.  Ct.  {J.  d  S.)  631. 

When  substitution  of  attorney 
in  one  court  ordered  on  payment 
of  fees,  &c.,  security  not  required 
for  unpaid  services  in  another. 
Matter  of  Davis,  7  DcUy,  1. 

Where,  on  application  for  sub- 
stitution of  attorneys,  referee's 
report  of  amount  due  and  terms  of 
substitution  is  filed,  application 
cannot  be  withdrawn  on  complying 
with  conditions  of  report.  Attor- 
ney entitled  to  such  report  as  evi- 
dence in  other  proceedings  for  ser- 
vices to  client.  Matter  of  Davis,  7 
Daly,  1. 

Notice  of  attorney's  lien  for  costs, 
to  be  given  to  opposite  party  per- 
sonally, to  hofd  him  after  settle- 
ment with  his  client.  Wright  v. 
Wright,  7  Daly,  63. 

Disbarring  attorney  for  profes- 
sional misconduct  in  manufac- 
turing evidence  to  procure  divorce. 
Matter  of  Gale,  75  JV.  F.  526. 

When  attorney,  not  punishable 
for  contempt  in  advising  the  one 
of  two  clients  interested  in  same 
suit  who  is  enjoined.  Slater  e. 
Merritt,  75  iV.  T.  268. 
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Y  Collection  of  money  by  attorney 
for  counsel,  establishes  relation  of 
debtor  and  creditor  only.  Matter 
of  Haskins,  18  Hun,  42. 

Attorney  compelled  to  pay 
money  to  client  by  summary  in- 
terposition of  court,  but  not  to 
counsel.  Matter  of  Haskins,  18 
MuTiy  42. 

Defendant  entitled  to  client's 
address  from  plaintiffs  attorney  for 
purpose  of  examination  before  trial 
or  where  facts  tend  to  show  prose- 
cution without  plaintifiTs  consent. 
Corbett  v.  Oibson,  18  ffuUy  49. 

Right  of  institution,  undergoing 
investigation  by  board  of  State 
commissioners  of  public  charities, 
to  be  represented  by  counsel,  in  dis- 
cretion of  board.  New  York  Ju- 
venile Guardian  Society  v,  Roose- 
velt, 7  Daly,  188. 

Allowance  to  attorneys  instead 
of  to  parties.  Proportional  allow- 
ance to  attorneys  for  general  guard- 
ian and  to  special  guardian  for  in- 
fant. Gunning  v.  Lockman,  3 
Bed/,  Surr,  273. 

Allowance  to  party  moving  to 
punish  administratrix  for  con- 
tempt. Marshall  v,  Hitchcock,  3 
Bed/,  Surr,  461. 

AUCTION. 

Auction  constituted  by  sales  at 
which  prices  are  gradually  low- 
ered. Village  of  Deposit  v,  Pitts, 
18  Hun,  475. 

AWARD. 

Must  be  final.  Appraisement 
when  presumed  from  an  award  di- 
viding property.  Hiscock  v,  Har- 
ris, 74  JV.  r.  108. 

When      executors      personally 


bound  by.     Wood  ».  Tunnicliff, 

74  K  F.  38,  40. 

Award  against  an  estate  will 
give  no  privity  against  other  cred- 
itors. Wood  c.  Tunnicliff,  74  H, 
r.  88,  46. 

BAILMENT. 

What  must  be  shown  to  render 
warehouseman  liable  for  loss  of 
goods  by  theft.     Claflin  v,  Meyer, 

75  iV:  F.  260;  rev'g  48  Super.  Ct. 
(J.  dt  S.)  1. 

BANKING. 

Bank  deposit  distingtdshed  from 
a  loan.  Matter  of  Patterson,  18 
Hun,  221. 

Money  placed  by  savings  bank 
in  a  bank  of  deposit,  when  a 
deposit  and  preferred  claim.  Mat- 
ter of  Patterson,  18  Hun,  221. 

Rights  of  bank  where  unliqui- 
dated portion  of  deposit  is  pay- 
able to  a  third  person.  Biisbnell 
V,  Chautauqua  County  Nat  Bank, 
74  JV:  r.  290. 

A  bank  has  power  to  receive  a 
deposit  payable  on  a  certain  con- 
tingency to  a  third  person.  Bush- 
nell  «.  Chatauqua  Nat.  Bank,  74 
N.  F.  290. 

Facts  showing  usury  under  na- 
tional banking  act.  National  Bank 
of  Auburn  v.  Lewis,  75  N.  F.  516; 
rev'g  10  Hun,  468. 

National  bank  cannot  discount 
business  paper  at  a  greater  rate 
than  7  per  cent,  without  being 
liable  to  the  penalties  for  usury. 
Johnson  v.  National  Bank  of  Glov- 
ersville,  74  iV.  F.  329. 

A  bank  has  not  a  right  to  retain 
a  customer's  deposit  to  apply  on 
an  unmatured  indebtedness^    Jor- 
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dan  V,  National  Shoe  &  Leather 
Bank,  74  N,  Y.  467. 

Where  acts  of  a  bank  with  which 
a  draft  is  deposited  for  collection 
show  an  account  stated  in  re- 
spect thereto,  and  estop  it  from 
denying  liability  to  the  depositor 
therefor.  Harley  v.  Eleventh 
Ward  Bank,  7  Daly,  476. 

Liability  of  bank  for  conversion 
of  draft  indorsed  to  State  treasurer, 
received  by  it  through  a  forged 
indorsement.  People  v.  Bank 
of  North  America,  75  iV.  T,  547. 

Right  of  State  bank  to  purchase 
note.  Atlantic  State  Bank  v. 
Savery,  18  Hun,  36. 

President  of  bank,  no  authority 


a  voluntary  assignment,  with  pr 
erences,  when  no  proceedin 
in  bankruptcy  are  institute 
Bostwick  V.  Burnett,  74  2i.  Y,  31 

The  lien  of  an  execution  crc( 
tor  is  lost  by  his  proving  his  de 
in  bankruptcy  without  disclosi 
it.  Anson ia  Brass  &  Copper  C 
V.  Babbitt,  74  N,  Y.  395. 

Legal    capacity  of  assignee 
bankruptcy  to  sue  in  State  cour 
Southard  v,  Benner,  7  Daly,  40. 

Supreme  court  has  jurisdicti 
in  action  by  assignee  to  reco^ 
money  paid  within  four  mont 
previous  to  filing  petition  in.  Ty] 
V.  McCollum,  19  Huriy  622. 

Effect  of  suing  assignee  in  ban 


in    discounting    note    to    release. ruptcy    personally.     Esmond 


maker  from  liability.  First  Na- 
tional Bank  of  Whitehall  v.  Tisdale, 
18  Hun,  151. 

When  a  depositor  is  not  bound 
by  acquiescing  in  account  as  written 
in  pass- book.  Frank  v.  Chemical 
National  Bank,  45  Svj^er,  Ct.  (J,  ^ 
S,)  462. 

BANKRUPTCY. 

Unlawful  preference  by  transfer 
of  secorities  to  creditor.  Upham 
«.  New  York  Loan  and  Trust  Co., 
76  K  Y.  1. 

What  cannot  be  seized  under  a 
warrant  commanding  marshal  to 
take  possession  of  bankrupt's 
goods.  Doyle  v.  Sharpe,  74  If,  Y. 
154. 

Liability  of  sheriff  for  not  pre- 
venting marshal  from  taking  in 
bankruptcy  proceedings  property 
on  which  ho  has  levied.  Ansonia 
Brass  &  Copper  Co.  «.  Babbitt,  74 
If.  Y.  895. 

The  bankrupt  act  does  not  affect 


Apgar,  7  Daly,  379. 

Limitation  of  time  under  U. 
Rev.  Stat.,  §  5057,  in  which  to  s 
assignee  in  bankruptcy,  applies 
property  to  which  assignee  had 
title.     The  statute  begins  to  r 
on  demand  and  refusal.     Esmo; 
V.  Apgar,  7  Daly,  379. 

Action  by  assignee  in  bankrupt 
of  a  firm  to  set  aside  mortgage 
a  member  thereof,  on  his  privi 
property  to  a  private  creditor,  wh 
not  maintainable.  Hewitt 
Northrup,  75  K  Y,  506;  afll'g 
Hun,  643. 

Bankruptcy  proceedings  how  i 
and  how  long  notice.  Real  esta 
how  revested  in  bankrupt.  Pa 
V,  Waring,  76  N.  Y.  468. 

Appropriation  by  member 
insolvent  firm,  of  his  individt 
property  to  payment  in  full  of  1 
individual  debts,  upheld.  Hew 
p.  Northrup,  75  If.  Y.  506;  afi 
9  Hun,  548. 

What  caueos  of  action  ariBing 
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tort  will  pass  under.  Hyde  v. 
Tufts,  45  Super.  Ct.  {J,  d  8.)  56. 

"When  are  debts  discharged 
under  composition  in;  irregulari- 
ties, effect  of.  Woodruff  v.  Terry, 
45  Super.  Ct.  {J.  &  S.)  176. 

What  is  not  sufficient  notice  to 
assignee  that  suit  will  be  brought. 
Esmond  v.  Apgar,  76  N.  T.  359. 

BENEVOLENT,    &o.    ASSOCIA- 
TIONS. 

Effect  of  amending  constitution 
of  benevolent  society  on  the  rights 
of  all  members.  Durian  v.  Central 
Verein  of  the  Hermann^s  Soehnne, 
7  Dahj,  168. 

Naming  beneficiary  by  member 
of  a  benevolent  society.  Durian  v. 
Central  Verein  of  the  Hermann's 
Soehnne,  7  Daly,  168. 

Where  trustees  of  corporation 
are  not  elected  annually,  vacancy 
occurs,  unless  constitution  and  by- 
laws provide  for  holding  over. 
People  t.  Twaddell,  18  Bun,  427. 

Absence  of  majority  of  corpora- 
tors renders  election  of  trustees 
void.  People  v.  Twaddell,  18 
Hun,  427. 

BIGAMY. 

When  judgment  of  divorce  in 
another  state,  no  defense  to  action 
for.  People  v.  Boker,  76  JT.  T. 
78. 


BILLS  OF  LADING. 

The  bill  of  lading  confers  on  the 
person  in  whose  favor  it  is  issued 
the  legal  title  even  though  the 
transaction  is  by  way  of  security. 
Fanners  &  Mechanics'  Nat.  Bank 
©.  Logan,  74  iV.  T.  668. 

A  vendor  or  correspondent  by 


taking  the  bill  of  lading  in  hia  own 
name,  or  retaining  control  of  it, 
may  reserve  to  himself  the  power 
of  disposing  of  the  property.  Far- 
mers &  Mechanics'  Nat.  Bank  «. 
Logan^  74  2f.  T.  568. 

Effect  of  a  notice  on  a  bill  of 
lading  that  the  property  is  pledged 
and  is  not  to  be  diverted.  Far- 
mers &  Mechanics'  Nat.  Bank  o. 
Atkinson,  74  iV!  F.  687. 

BILLS,  NOTES  AND  CHECKa 

I.    Natubb    and    REQUisrrES  in 
General. 

When  joint  and  several.  Ely  «. 
Clutc,  19  Hurif  85. 

On  a  joint  and  sereral  notfi, 
separate  judgments  may  be  ren- 
dered against  the  makers.  Ely  v. 
Clute,  19  Eun,  85. 

When  right  of  holder  of  two 
notes  against  a  person  to  apply  a 
payment  to  either  one,  not  affected 
by  equities  between  debtor  and 
third  person.  Harding  v.  Tifft,  75 
K  T.  461. 

When  order  for  payment  of 
money  not  a  bill  of  exchange,  but 
an  irrevocable  appropriation  of 
money  to  become  due  on  contract. 
Ehrichs  v.  De  Mill,  76  N.  T,  870. 

Rights  of  parties  to  an  accom- 
modation check.  Freund  v.  Im- 
porters &  Traders'  Nat.  Bank,  76 
N.  T.  852. 

Application  of  lex  loci  contractus 
to  promissory  note.  Dickinson  v. 
Edwards,  7  Ahb.  New  Ca%.  65. 

Draft  payable  out  of  proceeds  of 
sale.  Tooker  v.  Arnoux,  76  i^  71 
397. 

An  existing  debt,  when  a  saffi- 
cient  consideration  for  the  transfer 
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of  an  accommodation  note.  Freund 
V.  Importers  &  Traders^  Nat.  Bank, 
76  N.  T.  352. 

When  inadequacy  of  considera- 
tion of  note,  not  to  be  intxirfered 
with  by  court.  Constructive  fraud 
in  obtaining  note.  Cowee  v.  Cor- 
nell, 75  N,  7.  91. 

Revocation  of  letters  of  credit. 
Gelpcke  f>.  Quentell,  74  If,  F.  590. 

H  Tbanbfebs   of  Bills,  Notes 
AKD  Checks. 

Discounting  note  is  equivalent  to 
purchase.  Atlantic  State  Bank  v. 
Bavery,  18  ffuriy  36. 

Delivery  of  note  by  payee  with- 
out indorsement,  when  equitable 
assignment.  Van  Riper  v.  Bald- 
win, 19  -ffvn,  344. 

Effect  of  the  transfer  of  a  check, 
payable  to  order,  without  indorse- 
ment. Freund  v.  Importers  & 
Traders'  Nat.  Bank,  76  If,  T,  852. 

Defendant  may  prove  under  a 
general  denial  that  the  note  has 
been  altered.  Schwarz  v.  Oppold, 
74  N.  T.  807. 

Unlawful  preference  under  bank- 
rupt act  by  transfer  of  notes.  Up- 
ham  «.  New  York  Loan  &  Trust 

Co.,  76  i\r.  r. 

Irregular  indorsement.  Jaffray 
V,  Brown,  74  N.  F.  898. 

Effect  of  a  certification  on  dis- 
charge of  drawer.  Thomson  -t. 
Bank  of  Br.  N.  America,  45  Super, 
Ct,  {J,  db  8,)  1. 

Liability  of  bank  certifying 
check,  obtained  by  fraud  without 
value,  to  lanajide  holder  for  value. 
Merchants'  Loan  &  Trust  Co.  v. 
Bank  of  the  Metropolis,  7  Dcdy^ 
137. 

Sufficiency  of  evidence  of  intent 


to  hold  indorscr  of  note  liable. 
Schwarzansky  v,  Averill,  7  2>aZy, 
254. 

Allegation  of  indorsement  "for 
the  purpose  of  obtaining  credit" 
for  maker  with  payee,  suflScient  to 
allow  proof  of  indorser's  intent. 
Schwarzansky  «.  Averill,  7  Daly^ 
254. 

What  is  a  sufficient  consideration 
for  an  accommodation  indorsement 
when  indebtedness,  for  which  the 
note  was  given,  existed  before  the 
indorsement.  Jaffray  t.  Brown, 
74  N.  T,  893. 

An  accommodation  indorser  on 
the  note  of  a  corporation,  cannot 
plead  usury.  Stewart  v,  Bramhall, 
74  N,  7,  85. 

Right  of  accommodation  in- 
dorser in  case  of  usury,  to  forfeit- 
ure of  interest  under  national 
banking  act,  as  a  set-off.  National 
Bank  of  Auburn  v,  Lewis,  75  N, 
7,  516;  rev'g  10  Hun,  468. 

Failure  to  perform  portion  of 
agreement  of  payee  made  as  con- 
sideration for  note,  not  a  defense 
in  action  by  purchaser,  with  knowl- 
edge of  agreement,  against  indors- 
er.   Bruce  v.  Carter,  7  Daly,  87. 

When  the  title  of  the  holder  of  a 
note  cannot  be  disputed  by  payee. 
Freeman  v.  Falconer,  45  Super,  Ct, 
(J,  d  S,)  388. 

In  an  action  on  a  note,  it  is  a 
defense  that  the  plaintiff  is  not  the 
owner  and  has  no  right  to  its  pos- 
session. Hays  V,  Hathom,  74  If, 
7,  486. 

Circumstances  weakening  pre- 
sumption of  delivery  of  note  from 
its  possession  and  production. 
Evidence  of  consideration.  Cowoe 
V,  Cornell,  75  If.  7.  91. 
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IV.  NoTicB  OF  Protest. 

Notice  of  protest,  not  waived  by 
offer  of  judgmeut  witiiout  knowl- 
edge of  defect.  Lintz  v.  Howard, 
18  Jlun,  424. 

VI.    Rights  of  Holder  in  Good 
Faith  and  for  Value. 

What  is  necessary  to  constitute 
one  a  bona  Jide  holder  for  value. 
Potts  V,  Mayer,  74  N.  T,  594. 

When  question  of  innocent  hold- 
er for  value  must  go  to  the  jury 
in  case  of  partnership  paper.  St. 
Nicholas  National  Bank  t).  Savery, 
45  Super.  Ci,  {J,  db  8.)  97. 

Accommodation  maker,  secured, 
taking  up  note,  not  holder  for 
value.  Lintz  v.  Howard,  18  Hun^ 
424. 

Discounting  note  and  crediting 
maker  with  amount,  does  not  con- 
stitute one  owner  for  value.  Cen- 
tral National  Bank  v.  Valentine,  18 
Hun,  417. 

Officer  of  corporation  individu- 
ally making  note  for  accommoda- 
tion of  it,  not  to  defend  on  that 
ground  against  holder.  First  Na- 
tional Bank  of  Whitehall  v.  Tisdale, 
18  Hun,  151. 

Liability  of  firm  on  note  exe- 
cuted by  member  on  private  ac- 
count, in  firm  name,  in  hands  of 
honafde  holder  for  value.  Atlantic 
State  Bank  t?.  Savery,  18  Hxiu,  36. 

Partnership  paper  or  the  use  of 
partnership  name  op,  presumptions 
as  to.  St.  Nicholas  Nat  B'k  v. 
Savery,  45  Super,  Ct,  (J.  d:  S. )  97. 

Effect  of  clieck  being  payable  to 
order  of  fictitious  name,  in  hands 
of  innocent  holder.  Merchants- 
Loan  and  Trust  Co.  v.  Bank  of  the 
Metropolis,  7  Daly,  137. 


Vn.   What  Dealings  with  Prin- 
cipal will  Dischabok  In- 

DORBER. 

Effect  of  peculiar  arrangement  ai 
to  extending  the  time  and  discharg- 
ing indorsers*  Greene  v.  Bates,  74 
K  F.  833. 

IX.    Forged  Paper* 

Draft  to  order  of  third  party; 
forgery  of  payee^s  name;  liability 
of  drawer  to  purchaser.  Thomaon 
V.  Bank  of  Br.  N.  America,  45 
Super.  Ct.  {J.  di8.)l. 

When  recovery  cannot  be  bad 
against  indorser  on  forged  draft. 
Susquehanna  Valley  Bank  v.  Picker- 
ing, 19  Hun,  230. 

What  insuflcient  notice  of  di- 
version of  drafts  indorsed  by  State 
treasurer  to  charge  an  indorsee  with 
bad  faith  in  dealing  with  them. 
People  V.  Bank  of  North  America^ 
75  N.  T.  547. 

Liability  of  indorsee  of  drafts 
received  through  forged  indorse- 
ment, for  their  conversion.  Pardee 
t.  Bank  of  North  America,  75  N. 
r.  647. 

Admissibility  of  opinion  of  ex- 
pert as  to  genuineness  of  a  signa- 
ture to  a  note  upon  comparison  of 
it  in  court  with  one  admitted  to  be 
genuine.  Miles  tJ.  Loomis,  75  N. 
r..  288;  affi'g  10  Hun,  392,  over- 
ruling, so  far  as  in  conflict,  People 
T,  Spooner,  1  Ben.  343;  Jackson 
ex  dem.  v.  Phillips,  9  Cow.  94; 
Phoenix  Fire  Ins.  Co.  v.  Philips,  13 
Wend.  81. 

Admissible  evidence  of  genuine- 
ness of  signature  of  promissory 
note.  Bardin  t).  Stevenson,  75  If. 
r.  164. 
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BILLS  OF  PARTICULARS. 

Wlicn  to  be  obtained  by  motion. 
When  by  demand  only.  Clegg  v, 
American  Newspaper  Union,  7 
Alb.  New  Cos,  69. 

Refased  in  action  by  eettui  que 
truU  to  remove  trustee  because  of 
malfeasance.  Wigandv.  DeJonge, 
18  jBt/n,  405. 

Not  granted  in  action  by  attorney 
for  fees  claimed  under  a  special 
contract.  Stillwell  «.  Hernandez, 
7  Daly,  485. 

BILLS  OP  PEACE. 

Creditor  of  bankrupt  corporation 
<wbose  stockholders  are  liable  may 
bring  an  action  in  equity  to  re- 
strain separate  actions  against 
them  and  to  adjust  all  the  claims. 
Pfohl  V.  Simpson,  74  N.  T.  187. 

BOND. 

When  bond  signed  by  partners 
individually  constitutes  a  drm  obli- 
gation. Berkshire  Woolen  Co.  v. 
Juillard,  75  IT.  T.  535;  affi'g  18 
ffun,  506. 

BRIDGE  COMPANIEa 

Real  estate  of  toll  bridge  com- 
panies, how  assessed.  Hudson 
River  Bridge  Co.  «.  Patterson,  74 
If.  r.  365. 

Constructing  bridge  floor  with 

pine,    not   negligence.    Evans  v, 

Hudson  River  Bridge  Co.,  18  Hurij 

144. 

BROOKLYN. 

Validity  of  certain  assessments 
in.  Matter  of  Sackett,  Douglas  and 
De  Graw  Streets,  74  JVl  F.  05. 

Assessment  in  Brooklyn  can  only 
be  reduced  on  petition,  in  case  of 
fraud  or  irregularity,  to  the  extent 
tbej  have  been  increased  thereby 


beyond  the  fair  value  of  the  worl 
Matter  of  Mead,  74  K  T,  210. 

Salaries  of  clerks  in  department 
who  to  fix.  Norris  t>.  City  ( 
Brooklyn,  10  ffun^  200. 

Laws  relating  to  sewerage  o: 
Liability  of,  for  wrongful  act  c 
water  board.  Hardy  v.  City  < 
Brooklyn,  7  Abb,  New  Cos,  403. 

BROKER. 

Real  estate  broker^s  employmet 
to  sell,  not  proven.  Allen  e.  Jamei 
7  Daly,  13. 

Real  estate  broker's  commissio 
accrues  when  agreement  for  pui 
chase  is  made.    Allen  «.  James, 
Daly,  13. 

When  broker  to  sell,  who  is  als 
broker  to  buy,  cannot  recover  con 
pensation  for  services.  Necessit 
of  pleading  this  defense,  or  raisin 
it  in  some  form  on  the  trial.  Dui 
yce  V,  Lester,  75  K  F.  442;  aflS' 
43  Super,  Ct.  (J,  db  8.)  564. 

Brokerage  recoverable,  eve 
though  the  contract  made  by  th 
parties  be  void  as  against  publi 
policy,  wh£n.  Ormcs  v.  Dauchj 
45  Super,  Ct,  {J,  d  /5.)  85. 

Liability  of  principal  to,  no 
relieved  by  subsequent  guarant; 
by  third  person.  Lee  v,  Gargulio 
45  Super,  Ct,  (J,  <fe  S,)  505. 

Compensation,  what  was  th 
commission.  Harnickell  v.  Brown 
45  Super,  Ct.  (J.  d  S,)  850. 

BUFFALO. 
Superior  court,  jurisdiction  of 
in  actions  of  trespass.    Also  su 
preme     court.     Eohlbrenner     v 
Elsheimer,  19  JGTi/n,  88. 

CALENDAR. 
Right  of  preference  may  be  loat 
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Preference  under  section  791  of 
subdivision  8,  Code  Civ.  Pro. 
Studwell  v.  Charter  Oak  Ins.  Co., 
19  Hun,  127. 

Striking  cause  from  calendar  of 
court  of  appeals  for  want  of  under- 
taking. Raymond  o.  Richmond, 
76  N,  T.  106. 

CARRIER. 

"When  not  necessary  for  the 
shipper  to  state  value.  Baldwin 
V,  Liverpool  &  G.  W.  S.  S.  Co., 
74  N,  Y,  125. 

In  absence  of  fraud,  cannot  claim 
additional  compensation,  though 
package  is  of  greater  value  than  he 
supposed.  Baldwin  v.  Liverpool 
&  G.  W.  S.  S.  Co.,  74  iV.  r.  125. 

Limitation  of  liability  to  invoice 
price,  when  lost.  Victor  «.  Inter- 
national Nav.  Co.,  45  Super  Ct  (J. 
cfe  8.)  129. 

Husband  may  sue  carrier  for  loss 
of  wife's  paraphernalia.  Curtis  v. 
Delaware,  Lackawanna  &  Western 
R.  R.  Co.,  U2f.  r.  116. 

When  one  who  is  not  a  passenger 
may  recover  damage  for  lost  bag- 
gage. Curtis  tJ.  Delaware,  Lacka- 
wanna &  Western  R.  R.  Co.,  74 
JV.  F.  110. 

When  common  carriers  are  liable, 
in  the  absence  of  evidence  repelling 
presumption  of  loss  through  their 
negligence,  for  loss  of  baggage 
carried  by  them,  the  owner  not 
having  purchased  a  ticket  nor  paid 
his  fare.  Flaherty  tJ.  Greenman,  7 
Dali/,  481. 

Common  carriers  receiving 
goods  to  be  delivered  subject  to 
conditions  and  at  a  point  named 
in  bill  of  lading  (and  no  bill  fur- 
nished) not  liable  for  loss  after  de- 


livery to  connecting  line,  except 
by  special  agreement.  Weil  «. 
Merchants*  Despatch  Transporta- 
tion Co.,  7  Daly,  456. 

Insufficiency  of  evidence  that 
goods  were  abstracted  from  packa- 
ges while  in  possession  of  common 
carrier.  Burden  of  proof  on 
plaintiff.  Canfield  v.  Baltimore  & 
Ohio  R.  R.  Co.,  75  JIT.  Y,  144; 
rev'g  43  Super,  Ct.  {J.  <fc  S,)  562. 

Liability  of,  for  goods  destroyed 
by  fire  through  their  negligence, 
notwithstanding  a  fire  exemption 
clause.  Whitworth  t.  Eric  Rw. 
Co.,  45  Stiper.  CL  (J,  dB  8.)  602. 

Burden  of  proof,  when  on  the 
carrier  to  show  that  he  has  deliv- 
ered the  goods.  Matteson  v.  New 
York  Central  &  Hudson  River  R 
R  Co.,  76  JV.  Y.  881. 

Liability  of,  for  goods  in  his 
possession  not  called  for.  Matte- 
son  V,  New  York  Central  &  Hudson 
River  R.  R.  Co.,  76  N,  T.  881. 

How  relieved  from  liability  for 
receiving  check,  instead  of  cash, 
for  goods  sent  C,  O.  D.  McElvey 
V,  Lewis,  76  JST.  Y.  373. 

Duty  of  connecting  carriers. 
King  V.  Duryea,  76  K  Y,  620. 

Duty  as  to  forwarding  perisha- 
ble articles.  Tiemey  tJ.  New  York 
Central*  Hudson  River  R.  R.  Co., 
76  JV.  r.  805. 

Liability  for  delay,  "nerney  r. 
New  York  Central  &  Hudson  River 
R.  R.  Co.,  76  K  Y,  305. 

Burden  of  proof  to  show  excuse 
for  delay  in  transportation.  Tier- 
ncy  tj.  New  York  Central  &  Hud- 
son River  R.  R.  Co.,  76  N,  r.  305. 

Under  a  contract  to  carry  a  speci- 
fied amount  of  freight,  the  shipper 
may  send  goods  belonging  to  per- 
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»ons  other  than  himself.  Tugman 
«.  National  Steamship  Co.,  76  N. 
r.  207. 

Rights  and  duties  of  pagsengers 
when  seats  in  ordinary  cars  are 
full.  Thorpe  c.  Kew  York  Cen- 
tral &  Hudson  River  R.  H.  Co.,  76 

jr.  T.  402. 

CASE. 

When  findings  of  a  judge  who 
tried  a  case  will  not  be  re-settled 
by  another.  Silverstein  v.  Vulte, 
45  Super,  Ct  {J,  <ft  8.)  590. 

What  proper  papers  on  motion 
for  postponement  of  trial  for  ab- 
sence of  material  witness.  Gal- 
laudet  «.  Steinmetz,  45  Super,  Ct. 
iJ.  dt  8.)  239. 

Upon  appeal  from  judgment  in 
custion  tried  by  court,  upon  issues 
settled  by  jury,  evidence  submitted 
by  jury  included  in  case.  Code 
Civ.  Pro,,  §  1003.  Chapin  ©. 
Thompson,  18  Hun,  446. 

CAUSE  OP  ACTION. 

What  is  an  entire  cause.  Ac- 
tion for  rent  falling  due  at  differ- 
ent times  on  same  covenant.  Jex 
V.  Jacob,  10  Ihtfiy  105. 

What  constitutes,  against  a 
trustee  for  violation  of  limited 
trust.  Morris  t,  Webb,  45  Super, 
€t.  (J,  d  8,)  382. 

That  causes  may  be  joined  in 
the  same  action,  each  must  have 
the  same  parties.  Nichols  «?. 
Drew,  19  Hun,  490. 

When  action  by  husband  against 
carrier  of  passengers  for  death  of 
wife  is  an  action  grounded  in  tort^ 
but  docs  not  abate  upon  his  death. 
Cregin  v.  Brooklyn  Crosstown  R. 
R.  Co.,  75  JV.  r.  192. 

When    action    by    wife   under 

Vol.  VIIL-«2 


''civil  damage  act''  may  be  mail 
taiaed  for  loss  of  means  of  suppo 
in  consequence  of  intoxication  < 
husband.  Hill  c.  Berry,  75  N,  I 
229. 

A  judgment  for  price  of  goo< 
sold,  bars  an  action  for  fraud  ; 
obtaining  credit.  Caylus  v.  No 
York,  Kingston  &  Syracuse  Rv  1 
Co.,  76  iV:  F.  609. 

Private  action  for  damages  fi 
wrongful  acts  of  municipal  of 
oers.  Hardy  e.  City  of  Brookly 
7  Ahb.  New  Cos.  403. 

Rule  as  to  joining  all  deman< 
due,  one  of  convenience.     Jex 
Jacob,  7  Abb.  New  Cat.  452. 

CEMETERIEa 

When  receipt  for  purchac 
money  of  cemetery  lot,  a  dcet 
right  of  burial.  Coppers'  Case, 
AVb.  New  Cku.  121. 

When  covenant  agunst  use  as 

cemetery,    not   an    incumbranc 

Floyd  f^.  Clark,  7  Alb.  New  Cc 

136, 

CERTIORARI. 

History  of   rul^  applicable 
hearings  on  returns  to  certiorai 
People  ex  rd,  Mayor  «.  Nichols,  : 
Hun^  5B0. 

Special  term  at  chambers  not 
entertain    hearing   on   return 
certiorari.    People  ex  rd.  Mayor 
Nichols,  18  Hufiy  530. 

Writ  of  certiorari  returnable 
general   term,    though    heard 
special  term.    People  ex  rd.  May 
V,  Nichols,  18  Hun,  530. 

Errors  not  shown  by  return 
writ  of  error  Lmy  be  shown  I 
certiorari.      Manke  v.  People,  ' 
N,  T,  415. 

Error  by  jusdces  of  fipeclil  wt 
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fied  by  subsequent  mortgage  for 
same  debt  Bhuler  v.  Boutwell,  18 
ffun,  171. 

Chattel  mortgage  not  invalidated 
by  failure  to  file  agreement  referred 
to  therein.  Shuler  v.  Boutwell,  18 
Hun,  171. 

Failure  to  file  chattel  mortgage 
no  effect  on  validity  as  to  subse- 
quent mortgagee  with  notice. 
Shuler  t>.  Boutwell,  18  Hun^  171. 

CITIZEN. 

Power  of  State  to  adjudge  status 
of  one  of  its  own  citizens  towards 
a  non-resident.  People  v.  Roper, 
76  N.  r.  78. 

CIVIL  DAMAGE  ACT. 

Is  constitutional  and  valid. 
Bertholf  «.  O'Reilly,  74  N.  T.  509. 

Creates  a  cause  of  action  for  an 
injury  not  before  remediable  by 
action.  Yolans  c.  Owens,  74  JV. 
r.  626. 

The  words  **  means  of  support" 
defined.  Volans  «.  Owens,  74  N, 
T.  626. 

Maintainability  of  action  by  wife 
under  **  civil  damage  act "  for  loss 
of  means  of  support,  in  consequence 
of  Intoxication  of  husband.  Hill 
c.  Berry,  75  JV.  F.  229. 

CLAIM  AND  DELIVERY. 

No  specific  form  of  complaint 
necessary  in  action  for.  Western 
R.  R.  Co.  V.  Bayne,  75  N.  Y.  1; 
aflBi'g  11  nuTiy  106. 

What  a  sufficient  complaint. 
Banficld  v.  Haeger,  45  Super,  Ct 
(J.  (t  8.)  428. 

What  necessary  to  be  shown  to 
make  out  a  case  in.     Hammond  tn 


Schultze,  45  Super,  Ct  (J,  d  8,] 
611. 

May  be  sustained  by  husband 
against  his  wife.  Berdell  v.  Park- 
hurst,  19  ffun,  358. 

Giving  undertaking  and  retain- 
ing  property  by  defendants  admite 
their  possession.  Diossy  v,  Mor 
gan,  74  K  T,  11. 

When  will  lie  against  lienor,  ever 
though  property  obtained  undei 
order  of  court.  Hovey  v.  McDon 
aid,  45  Super.  Ct,  {J,  db  8.)  606. 

When  allegations  of  trespass  anc 
conversion  regarded  as  surplusage 
in  action  for.  Banfield  v.  Ha^er 
7  ^56.  Neui  Cos.  818. 

When  one  joint  owner  canno 
maintain  action  for,  against  other 
Hudson  V,  Swan,  7  AVb,  New  Cm 
324. 

•Duty  of  sheriff  on  execution  ii 
liability  for  false  return.  Proof  o 
value.  Hoffman  v,  Conner,  76  JV 
7.  121. 

CLOUD  ON  TITLE. 

An  action  to  remove  a  cloud  oi 
title  cannot  be  changed  by  amend 
ment  into  an  action  for  ejectment 
Bockes  V,  Lansing,  74  JV.  T.  437. 

Lies  only  when  the  instrumen 
purports  to  convey  a  paramoun 
title.  Bockes  o.  Lansing,  74  JV.  7 
437. 

An  assessment,  when  not  a  clow 
on  title.  Stuart  v.  Palmer,  74  iV 
7.  183,  195. 

Actions  to  vacate  assessments 
when  not  appealable.  Nichols  « 
Voorhis,  74  JV  7.  28. 

CODE  OP  CIVIL  PROCEDURE 

§  2.  (In  what  sense  not  retrospec 
tive  as  to  surrogate   courts. 
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People  fj.  Marshall,  7  Alb.  New 
Cos.  880. 

}  24^  (Does  not  relieve  from  neces- 
sity of  commission  to  take 
testimoDy  kaving  a  seal.) 
Mason  &  Hamlin  Organ  Co.  «. 
Pugsley,  19  Hiiny  292. 

}  111^  (Execution  debtor  entitled 
to  discharge  where  creditor  on 
notice  by  sheriif  fails  to  sup- 
ply funds  for  his  support.) 
People  ex  rd,  Riedmaa  9^ 
McCue^  18  Eun^  53. 

1 184,  Bubd.  4.  (What  constitutes  a 
seizure  under.)  Union  Dime, 
te.  V.  Andariese,  19  Han,  819. 

f  191y  subd.  8,  (Right  of  appeal, 
determined  by  amount  claimed 
Ib  complaint^  due  according 
to  plaintiffs  claim  at  com- 
mencement of  action.)  Josuez 
«.  Conner,  75  N,  Y,    156, 

f  816.  (Action  pending  in  New 
York  marine  court,  cannot  be 
continued  against  deceased 
defendant's  executor.)  People 
ex  rd.  Egan  v.  Marine  Court, 

18  Hun,  388. 
\  317.  (Assignee  in  bankruptcy  is 

trustee,  and  may  be  required 
to  give  security  for  costs.) 
More  D.  Dorr,  45  Super.  Ct, 
(J.  dt  S,y  154. 
1 842.  (On  disqualification  of 
county  judge,  how  cause  re- 
moved to  supreme  court. 
Matter  of  Village  of  Rhinebeck, 

19  Huny  846. 
f  854.  (On  appeal  from  justice's 

judgment,  costs  of  action  and 
fees  for  return  to  be  paid 
within  twenty  days  after  judg- 
ment.) Thomas  v.  Thomas, 
18  Hujij  481. 
S§  8H  356.  (What  is  a  sufficient 


compliance  to  operate  as  a 
stay.  Enais  «.  Broderick,  45 
Super.  Ct.  {J.  db  S.)  92. 

§  875.  (Manmer  of  bringing  in  new 
parties  after  judgment.) 
Organ  v.  Wall,  19  Hun,  184. 

$  899.  (Executor  and  legatee  a» 
witness  to  prove  execution  of 
will.)  Reeve  v.  Crosby,  S 
Hedf.  Surr.  74. 

$  410.  (Necessity  of  demand  before 
compulsory  proceeding  for 
payment  of  legacy.)  House  ir. 
Agate,  8  Hedf.  Surr.  807. 

§417.  (Does  not  apply  to  notice 
of  attomey^s  lien  for  costa 
which  must  be  given  to 
party  personally.)  Wright  c. 
Wright,  7  Daly^  62. 

§  432,  subd,  8.  (What  is  s  suffi- 
cient service  under.)  Red- 
dington  v.  Mariposa  L.  &  M. 
Co.,  19  Hun,  405. 

il  447,  452,  468.  (Right  of  persons 
to  be  made  parties.)  Haas  «. 
Craighead,  19  Hun,  396. 

§  449.  (Trustee  in  articles  of  sepa- 
ration, a  trustee  of  an  express 
trust.)  Dupre  v.  Rein^  7  Abb, 
New  Cos.  256. 

§  488,  subd.  5.  (As  to  dennirrer  for 
misjoinder  of  partiea  renders 
following  decisions  fiugatory: 
People  esc  rd.  Lord  v.  Crooks, 
58  N.  r.  648  V  Allen  v.  Buffalo, 
88  N.  7.  280;  Rictmyer  «. 
Rietmyer,  50  Barh.  55. )  Edos 
v.  Leach,  18  HuUf  139. 

§  531.  (Relates  to  matters  of  ac- 
count in  which  biU  of  particu- 
lars can  be  demanded  without 
motion.)  Clegg  «.  American 
Newspaper  IJBion,  7  Ahb,  New 
Cob.  59. 

§534.  (Articks     el      separatioii. 
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oovenanting  a  stipulated  smn 
for  support,  not  an  instrument 
for  payment  of  money  only.) 
Dupre  V.  Rein,  7  Abb,  New 
Cos,  256. 
(When  does  not  apply  to  pleading 
on  obligations  of  married 
women.)  Broome  c.  Taylor, 
78  JV.  T.  564. 
(Does  not  apply  when  liability  is 
conditional  and  depends  on 
oui<dde  facts.)  Tooker  t?. 
Amoux,  76  N,  T,  397- 

I  650.  (Failure  to  sust^n  order  of 
arrest  procured  against  execu- 
trix by  testator's  creditor,  or 
ground  of  omission  to  file  in- 
ventory and  intention  to  de- 
part from  State  with  the 
assets.)  Gtenesee  River  Nat. 
Bank  f).  Mead,  18  Hun^  808. 

f  672.  (WYjoX  is :  in  actual  custody 
by  virtue  of  an  order  of  arrest.) 
Schmidt  9.  Heitner,  45  Super. 
Ct,  (J.  <fe  S.)  834. 

§  604.  (Injunction  granted  in  fore- 
closure action,  to  restrain 
mortgagee  from  removing 
machinery.)  Mut.  Life  Ins. 
Co.  V.  Nat.  Bk.  of  Newburgh, 
18  Hun,  871. 

f  628.  (When  order  of  reference  to 
ascertain  damages,  to  be 
granted.)  Benedict  v,  Bene- 
dict, 76  K  T.  600. 

f  686.  (Threat  to  assign  with  pref- 
erences as  evidence  to  sustain 
attachment.)  Anthony  v, 
Stype,  *0  Ilun,  265. 
(Affidavit  must  state  amount 
above  counter-claim.)  Lyon  v, 
Blakesly,  19  Hun,  299. 

If  682,  688.  (When  plaintifE,  on 
motion  by  subsequent  lienor 
to  vacate  attachment,  cannot 


S 


s 


s 


introduce  new  proof 
tain     attachment.) 
County  Bank  v.  Alh 
jV.    r.    179;    rev'g 
879. 

682,  688.  (When  upon 
court  of  appeals  a  I 
not  raise  question  tha 
should  have  been  cc 
original   affidavits, 
subsequent  affidavits 
properly     admitted, 
plaintiff   may  introc 
proof.)     Godfrey  v. 
75  iV.  r.  434. 

986.  (Appearance  and 
necessary  before  mc 
charge  of  venue.)  "^ 
V.  McQuade,  18  Huriy 

787.  (Unaccepted  offer 
ment     inadmissible 
dence.)    Lintz  v.  II< 
Hun,  424. 

788.  (Acceptance     of 
judgment  bar  to  claii 
a  third  party,  when.] 
son  V.  Marks,  19  Hun 

756.  (Assignee      of 
rights  pendente  lite, 
tinue  in  latter's  nan 
«.  Dorland,  7  Abb.  . 
194. 

780.  (Reasonable  time  h 
show  cause.      Short* 
time  without  affidavi' 
reason   therefor.) 
Village   of  Athens, 
165. 

(Notice  of  argument  on  • 
not  to  be  shortened. 
ex  rel.  Mayor  c.  Ni 
Hun,  580. 

788.  (Does  not  apply  tc 
entering  judgment  a 
decision  as  provided 
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.  1228.)  Marvin  D.  ]^Iamn,  75 
JV.  T.  240. 
§  791,  subd.  8.  (Right  of  prefer- 
ence may  be  lost)  Stud  well 
V.  Charter  Oak  Ins.  Co.,  19 
Hun,  127. 
§  829.  (When  co-parties  can  testify 
in  favor  of  each  other.)  Ely 
«.  ante,  19  Hujiy  35;  Hill  v, 
Alvord,  Id.  77. 

(Conversation  with  surviving 
partner  in  presence  of  deceased 
partner,  admissible  against  the 
former.)  Kale  v,  Elliott,  18 
Run,  198. 

(Legatee  under  will  competent 
as  to  transaction  with  deceased 
if  not  in  his  own  behalf.) 
Pursell  V.  Fry,  19  Hun,  595. 

(Devisee  allowed  to  explain  entry 
in  books  of  testator,  offered  by 
executor  as  proof  of  advance- 
ment.) Marsh  v.  Brown,  18 
Euriy  319. 

(What  constitutes  transaction 
with  deceased  under.)  Ham- 
mond «j.  Schultze,  45  Super. 
Ct.  {J.  <&  S.)  611. 
§  834.  (Competency  of  attending 
physician  as  a  witness  on  men- 
tal capacity  of  a  testator.) 
Staunton  c.  Parker,  19  -Hi/??, 
55. 

(Testimony  of  physician  as  to 
symptoms  during  last  sickness 
of  deceased,  admissible  on  trial 
of  alleged  poisoner.)  Pierson 
V.  People,  18  Hun,  239. 
§  836.  (Who  can  waive  objection 
to  a  family  physician,  testify- 
ing concerning  mental  capacity 
of  a  testator.)  Staunton  v. 
Parker,  19  Hun,  55. 
$  872,  subd.  2.  (What  motion 
papers  to  show  on  application 


to  examine  defendant  before 
making  and  serving  com- 
plaint.) Heishon  t.  Knicker- 
bocker Life  Insurance  Co.,  45 
Super.  Ct,  {J.  dfS.)  34. 

§§  872,  873.  (Distinguished  from 
§§  389,  390,  and  391  of  Code 
of  Pro.,  as  to  statement  of 
fact  in  affidavit  for  order  to 
examine  party  before  trial.) 
Hynes  v.  McDermott,  7  Daly, 
613. 

§  873.  (When  order  for  the  exami- 
nation of  party  not  granted.) 
Hickey  v.  O'Connor,  45  Super, 
Ct.  (J.  <fe  S.)  614. 

§  876.  (In  what  county  a  party 
must  be  examined.)  Hesse  «. 
Briggs,  45  Super,  Ct,  (J,  <fi 
S.)  417. 

§  889.  (Commission  to  take  testi- 
mony must  issue  on  order  of 
court  or  judge.)  Mason  and 
Hamlin  Organ  Co.  v.  Pugsley, 
19  Hun,  292. 

§891,  subd.  8.  (A  poUcy  of  in- 
surance, with  its  contingencies 
removed,  as  a  debt  for  the  ab- 
solute payment  of  money.) 
Studwell  V.  Charter  Oak  Ins. 
Co.,  19  Hun,  127. 

§  942.  (Book  must  be  shown  to 
contain  existing  law.)  Hynes 
V,  McDermott,  7  Abb,  New  Ca$, 
98. 

§  963.  (Certiorari  and  return,  pre- 
sent issue  of  law.)  People  ex 
rd.  Mayor  v.  Nichols,  18  Huji, 
580. 

§  995.  (Exception  to  charge,  when 
and  how  taken.)  De  Leon  v, 
Echeverria,  45  Super,  Ct,  {J, 
&  S.)  240. 

§  1001.  (Review  of  interlocutory 
judgment  on  referee's  report  > 
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Hathaway  v.  Russell,'?  Abb, 
New  Cos.  138. 

§  1003.  (Upon  appeal  from  judg- 
ment in  action  tried  upon 
framed  issues,  evidence  sub- 
mitted to  jury  may  be  included 
in  case.)  Chapin  v,  Thomp- 
son, 18  Uun^  440. 

§  1019.  (Termination  of  reference 
on  notice,  when.)  Parker  r. 
Baxter,  19  JETun,  410. 

§  1028.  (What  is  a  proper  state- 
ment of  requests  to  charge.) 
Sniffin  9.  Eoechling,  45  Super. 
Ot.  (J.  d}  S.)  61. 

f$  1050,  1058  and  1059.  (In  draw- 
ing jurors,  presence  of  box, 
how  far  essential  to  validity 
of  array.)  Pierson  v.  People, 
18  Hun,  239. 

f  1218.  (Before  amendment  to  same 
effect,  prohibited  judgment 
against  infant  for  twenty  days 
after  appointment  of  guardian 
ad  litem  only  in  case  of  de- 
fault.) Newins  v,  Baird,  19 
Hunj  800. 

f  1228.  (Four  full  calendar  days 
must  elapse  after  filing  of  de- 
cision and  notice  thereof  before 
entering  judgment.)  Marvin 
V.  Marvin,  75  JVl  F.  240. 

f  1252.  (Execution,  how  levied 
after  ten  years  from  entry  of 
judgment.)  Evans  v.  Hill,  18 
Huny  464. 

S 1279.  (What  is  an  insufficient 
submission  of  controversy 
under.)  Dickenson  t,  Dickey, 
76  N.  r.  602. 

§  1282.  (When  service  of  transcript 
of  judgment  effectual  as  notice 
of  its  entry.)  Jex  v.  Jacob,  7 
Abb.  New  Cos,  452. 

§  1290.  (Limitation    of   time    for 


motion  to  set  aside  ju< 
not  applicable  to  sui 
decree.)  Strong  v.  S 
Hedf.  Surr,  477. 

1300,  1326,  1834.  (Serv 
tice  of  appeal  with  c 
undertaking,  effect  of. 
mond  V.  Richmond,  7 
106. 

1801,  1316,  1317.  (Hoi 
locutory  judgment  mi 
viewed  on  appeal.)  < 
«.  Equitable  Life  Ins. 
Super.  Ct.  (J.  d}  S.)  65 
1310.  (Appeal  from  an 
tion,  when  it  does  not 
disregard  of.)  Powei 
lage  of  Athens,  19  Huj 
1817.  (Compared  sectioi 
Old  Code.)  Stanton 
76  N.  Y.  585. 

1325,  1326,  1327.  (Righ 
pellant  to  give  secon(^ 
taking  on  failure  of  su 
first  to  justify.)  I 
Lyon  &  Fellows  Manul 

N.  r.  611. 

1338.  (Reversal,    when 
on    question    of    law 
Tassel  t>.  Wood,  76  N. 

1842.  (What  is  a  substant 
to  allow  appeal)  N 
Cutler,  19ift£7i,  74. 

(Appeal  will  lie  from 
court  for  dismissing  aj 
from  a  justice  of  the  ] 
informality  of  the  n 
appeal.)  Andrews  v 
19  Hun,  808. 

1846.  (Nonsuit  as  a  trial 
Doren  v.  Horton,  19  Zii 

1349.  (Review  of  inter 
judgment  on  referee's 
Hathaway  t>.  Russell, 
New  Cos.  188. 
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{  1367.  (Retaming  execution  tor  Right  of  recovery  for  death 
oflBcc  of  county  clerk  when  caused  by  negligence  on  high  seas, 
issued  out  of  another  court.)  McDonald  v,  Mallory,  7  Abb.  New 


Ennis  v.  Broderick,  45  Super. 
Ct,  (J.  &  S.)  92. 

COHOES. 

Limitation  of  time  for  commenc- 
ing actions  against.  McGaffin  v. 
City  of  Cohoes,  74  JV.  Y.  389. 

COMMON  SCHOOLS 

Appeals  to  superintendent  of 
public  instruction,  when  conclu- 
sive, effect  of.  People  ex  rd.  Yale 
9.  Eckler,  19  Eun,  609. 

COMPROMISE. 

Suppression  or  concealment  of 
fact  on.  McMichael  v.  Kilmer,  76 
N.  T.  36. 

Agreements  in  fraud  of  creditors, 
void.  Solinger  v.  Earle,  45  Super. 
Ct.  (J.  d  S.)  80. 

CONFESSION  OF  JUDG3IENT. 

Statement  as  to  indebtedness  on 
confession  of  judgment.  Territt 
c.  Brooklyn  Improvement  Co.,  18 
Hun^  6. 

CONFLICT  OF  LAWS. 

When  punishment  under  U.  S. 
bankrupt  law  for  false  pretenses, 
does  not  supersede  State  law. 
Abbott  V.  People,  75  N.  Y.  602. 

As  to  marriage,  proof  of  foreign 
law.  Hynes  u.  McDermott,  7  Abb. 
New  Cas.  98. 

Judgment  of  divorce  in  another 
State,  when  no  defense  to  indict- 
ment for  bigamy.  People  v. 
Baker,  70  N.  Y.  78. 

Application  of  lez  loci  contractus 
to  promissory  note.  Dickinson  v. 
Edwards,  7  Abb.  New  Cas.  65. 


Cas.  84. 

CONSIGNOR     AND      CON- 
SIGNEE. 

Title  of  consignee  to  moneys  col- 
lected by  agent  selling  under  dd 
credere  commission.  Merrill  v. 
Thomas,  7  Daly,  393. 

CONSPIRACY. 

Competency  of  evidence  ta  show. 
N.  Y.  Guaranty,  &c.  Co.  t?.  Glea- 
son,  7  Abb.  New  Cas.  334. 

CONSTITUTIONAL  LAW. 

Section  5,  article  10  of  State  con- 
stitution, limiting  time  of  one  ap- 
pointed to  elective  office,  applies 
to  all  elective  offices.  People  ejc 
rel,  Hatheld  v.  Comstock,  18  Hun, 
311. 

Superintendent  of  the  poor  an 
elective  officer  in  the  meaning  of 
section  5,  art.  10  of  the  State  con- 
stitution. People  «?  rel.  Hatfield 
V,  Comstock,  18  Hun,  311. 

Defective  title  of  local  act. 
Matter  of  Sackett,  Douglas  and  De 
Graw  Streets,  74  N.  Y.  95. 

The  constitutional  right  of  trial 
by  juty  does  not  apply  to  offenses 
triable  before  the  court  of  special 
sessions.  People  ex  rel.  Murray  «. 
Jastices,  74  N.  Y.  406. 

The  civil  damage  act  is  constitu- 
tional. Bertholf  v.  CReUly,  74  N 
Y.  509. 

Unconstitutionality  of  act  of  leg- 
islature extending  time  to  complete 
street  railroad  after  its  limitation 
under  the  general  railroad  act  hp/l 
expired.  Matter  of  Brooklyn,  Win- 
field,  &c.  R.  R.  Co.,  75  N.  r.  835. 
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Act  of  1873,  c.  259,  extending 
jurisdiction  of  local  courts  declared 
to  be  constitutional.  Gemp  «. 
Pratt,  7  Daly,  197. 

A  law  imposing  an  assessment 
without    giving    property    owners 


.  CONTEIVIPT. 

What  is  not  criminal.  Peo] 
ex  rd,  Kelly  v.  Aitken,  19  J3t 
327. 

InsuflSciency  of  affidavit  of 
ceiver    of    partnership    assets 


assessed  an  opportunity  to  be  heard  purge  him  of    contempt  for    i 

*•  obeying  order  to  pay  money.  Ck 
V,  Bininger,  75  jV.  T.  344 ;  modi 
ing  and  affirming  11  J,  d:  8.  V* 
Barr  v,  Titus,  75  JT.  Y.  344;  mo 
fying  and  affirming  43  Super.  ' 
(J.  &  S.)  344. 

Mode  of  procedure  to*  punish 
receiver  for  a  willful  contempt 
disobeying  order  for  payment 
money.  Sufficiency  of  affida\ 
therefor.  When  he  mav  be  fir 
more  than  $250.  Clark  v.  Bining 
75  i\r.  T.  344;  modifying  a 
affirming  43  Super,  €t,  (J.  d: 
126;  Barr  v.  Titus,  75  iV.  F.  3- 
modifying  and  affirming,  43  Su} 
at.  {J.  <fe  8.)  344. 

Contempt  in  not  paying  distiil 
tive  share  to  next  of  kin,  wl 
claimed  by  assignee.  Marshall 
Hitchcock,  3  Medf,  Surr,  461. 

When  demand  on  administrat 
of  payment  under  order  of  coi 
and  refusal  by  her,  necessary  bef 
issuing     attachment.     Matter 
Lane,  3  Redf,  Burr,  462,  note. 

Attachment  for,  when  not 
issue  against  assignee  for  credit< 
Stockbridgc^s  Assignment,  7  / 
New  Ca%,  395. 

When  suspicious  circumstant 
not  sufficient  proof  of  violatiot 
injunction  to  render  one  liable 
punishment  for  contempt.  SL 
c.  Merritt,  75  N,  Y.  268. 

Non-appealability  to  court  of 
peals  of  order  refusing  to  pui 
contempt  in  disobeying  injuncti 


IS     unconstitutional.      Stuart 
Palmer,  74  N.  Y,  183. 

L.  1869,  c.  855,  and  amendment, 
L.  1872,  c.  285,  L,  1873,  c.  323, 
authorizing  loan  upon  town  to 
build  and  repair  village  roads,  con- 
stitutional. People  ex  rel.  Weeks  v. 
Supervisors  of  Queens,  18  Hun,  4. 
Constitutionality  of  chapter  359, 
Laws  of  1870,  conferring  power  on 
surrogate  to  discharge  testamentary 
trustee.  Matter  of  Bernstein,  3 
Bedf,  8urr,  20. 

Contemporaneous  agricultural 
leases,  whose  united  term  is  over 
twelve  years,  are  void.  Clark  t>. 
Barnes,  76  N,  Y.  301. 

Provision  of  New  York  constitu- 
tion, forbidding  counties,  &c., 
from  owning  stock  of  corporations, 
construed.  People  exrd.  Murphy 
«.  Kelly,  76  N,  Y,  475. 

Meaning  of  city  purpose,  as  used 
in  constitution.  People  ex  rel. 
Murphy  r.  Kelly,  76  N,  Y,  475. 

Act  fixing  fees  of  shcri£[  in  New 
York  city,  and  of  referees  on  sales 
in  partition,  not  local  but  public. 
Richards  t?.  Richards,  76  iV.  Y.  186. 
Power  of  Congress  to  authorize 
bridge  which  obstructs  navigation, 
and  to  devolve  on  secretary  of  war 
power  to  approve  plan  of  bridge. 
People  ex  rd.  Murphy  v.  Kelly,  76 
N.  Y.  475. 

Power  of  surrogate's  court  to 
naturalize.  Matter  of  Harstrom,  7 
Ahb.  New  Cos.  391. 
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Sixnmonds  v.  Simmonds,  75  N.  F. 
612. 

Order  adjudging  guilty  of,  ap- 
pealable, when.  Newell  c.  Cutler, 
19  Hun,  74. 

When  disregard  of  injunction 
pendente  lite  excused  under  advice 
of  counsel.  Power  t?.  Village  of 
Athens,  10  Hun,  165. 

Attorney's  fees  allowable,  as  an 
expense  in  contempt  proceedings. 
People  ex  rd,  Garbutt  t?.  R  &  S. 
L.  R.  R.  Co.,  76  N.  T,  294. 

Disobedience  to  a  mandamus  may 
be  punished  as  a  contempt.  Peo- 
ple ez  ret,  Garbutt  v.  R  &  S.  L.  R 
R  Co.,  76  if.  r.  294. 

Power  of  surrogate  to  punish  for. 
History  thereof.  People  v.  Mar- 
shall, 7  Abb,  New  Cos.  380. 

Of  executor  or  administrator  for 
non-payment  of  money.  Estate  of 
John  Sherry,  7  Abb.  New  Cos,  390. 

Propriety  of  order  disobeyed 
cannot  be  questioned.  People  ex 
rd.  Garbutt  «.  R.  &  S.  L.  R.  R 
Co.,  76  N  Y,  294. 

CONTRACTS. 
I.  What  Constitutes  a  Con- 
tract. 
Promise    to    furnish  work   and 
acceptance,  a  contract.     Hager  Xi, 
Catlin,  18  Bun,  448. 

n.  Parties. 

What  contract  for  the  construc- 
tion of  a  building  is  not  affected 
by  the  contracting  owner's  death. 
Meyers  t?.  Bennett,  7  Daly,  471. 

IV.  Absent. 

What  constitute  assent  and  ac- 
ceptance of  offer.  Batterman  v. 
Morford,  76  N  T,  622. 


V.  Interpretation. 

Effect  of  assignment  of  a  con- 
tract to  purchase  oil;  liability  of 
assignee.  Clark  v,  Dickinson,  74 
N,  r.  47. 

Assignee  of  agent  of  owner  takes 
absolute  title,  when.  Hazewell  v. 
Coursen,  45  Super,  Ct.  (J.  db  8.) 
22. 

Written  contracts  cannot  be  va- 
ried by  oral  evidence.  Munsell  v. 
Flood,  45  Super.  Ct,  (J.  di  S.)  460. 

Contracts  for  pooling  stock,  con- 
struction of  and  rights  under. 
Havemeyer  v,  Havemeyer,  45  Super. 
Ct  (J.  d  8.)  464. 

What  is  not  within  statute  of 
frauds,  as  a  contract  not  to  be  per- 
formed within  one  year;  option  of 
parties.  Smith  f^.  Conlin,  19  Hun, 
284. 

When  contract  to  furnish  de- 
tailed bills  of  quantities  on  com- 
mission to  aid  contractor  in  making 
proposals  for  a  building,  abandoned 
by  rejection  of  the  proposals,  and 
acceptance  of  those  of  a  third  per- 
son, and  not  revived  by  contractor's 
taking  a  sub-contract  under  suc- 
cessful bidder.  Taylor  c.  Philip, 
75  JV.  r.  588. 

Construction  of  contract  in  rela- 
tion to  sale  of  patent  rights.  Van 
Noy  V,  FaiHng,  75  N.  T.  694. 

Construction  of  application  for 
space  to  exhibit  goods  at  American 
Institute,  and  payment  of  entrance 
fee,  as  not  constituting  contract  to 
receive  the  goods.  Right  of  rejec- 
tion. Demuth  v.  American  Insti- 
tute, 75  N  r.  502;  affi'g  42  Super. 
Ct  {J.  d  S.)  836. 

Stevedore's  case  (2  Daly,  1), 
showing  limit  of  associations  in 
controlling  wages,  not  affected  bj 
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act  of  1870,  c.  19,  respecting  assem- 
bling of  workmen.  Sternack  v. 
Brooks,  7  Daly,  142. 

Where  engaging  in  business  near 
former  place  of  business  is  breach 
of  covenant  by  retiring  partner  not 
to  injure  business  **  by  any  actions 
whatsoever."  Dethlcfs  v,  Tamsen, 
7  Daly,  354. 

Agreement  to  take  entire  manu- 
facture of  mill,  with  estimate  of 
quantity  that  would  be  produced, 
when  estimate  will  not  be  control- 
ling. Kellogg  V,  Norman,  74  y. 
T.  596. 

Stipulation  as  to  "peLjuig  laborers 
in  contractor's  contract.  Senear  v. 
Woods,  74  jy.  y,  615. 

Contract  to  bid  on  joint  property 
except  '*  book  accounts  and  receiv- 
ables.''   Deering  v.  Metcalf,  74  N. 

r.  501. 

Written  part  of,  to  prevail  over 
printed.  Hill  v.  Miller,  76  K  F. 
32. 

Covenant  will  be  inferred,  if 
there  is  an  intention  that  parties 
shall  do  certain  acts.  Bouth  v, 
Clovehmd  MiU  Co.,  74  N,  T, 
15. 

Construction  of  contract  giving 
license  to  manufacture  rails.  Booth 
V.  Cleveland  Mill  Co.,  74  N,  Y. 
15. 

Custom  giving  preference  to  cer- 
tain articles,  when  it  forms  part  of 
shipping  contract.  Tierney  «. 
New  York  Central  &  Hudson  River 
B.  R  Co.,  70  N,  Y,  305. 

Construction  of  contract  to  sup- 
ply merchandise:  difference  be- 
tween contract  price  and  market 
value  as  measure  of  damages. 
Highlands  Chemical  &  M.  Co.  v. 
Matthews,  76  N,  Y.  145. 


VI.  Validity. 

When  brokerage  collectible  < 
unlawful     contract.       Ormes 
Dauchy,  45  Super.  Ct.   (J,  db  <5 
85. 

If  a  contract  be  repugnant  to  tl 
general  policy  of  the  law,  neith 
party  can  find  relief  at  law.  Soli 
ger  V.  Earle,  45  Super.  Ct.  (J.  cfc  Jt 
80. 

Contracts  to  pay  one  credit 
more  than  another,  in  compositio 
are  fraudulent.  Solinger  v.  Ear 
45  Super.  Ct.  {J.  dh  S.)  80. 

Third  persons  can  sue  in  th< 
own  names  on  contracts  made  1 
their  benefit  without  foreclosing 
mortgage  where  the  payment  is  i 
suited  by  purchaser.  Hand 
Kennedy,  45  Super.  Ct.  {J.  dt  l 
385. 

Agreement  by  sheriff  to  appoi 
one  to  be  jailer  and  deputy,  vo; 
as  against  public  policy.  Hager 
Catiin,  18  IIuii,  448. 

When  promise  by  a  third  pai 
to  keep  building  free  from  liens 
an  inducement  to  employ  certi 
contractor  to  construct  it,  must 
in  writing.  Abham  v.  Boyd, 
Daly,  30. 

What  acts  take  a  verbal  contri 
for  sale  of  lands  out  of  the  stati 
of  frauds.    Hensler  v.   Sefrin, 
Hun,  564. 

Agreement  by  one  holding  fui 
to  pay  debt  contracted  by  anoth 
not  within  statute  of  frauds.  Cc 
V.  Moore,  18  Hun,  81. 

The  statute  of  frauds  does  i 
render  a  writing  necessary  for  i 
formation  of  joint  stock  asso( 
tions.  National  Bank  v.  Van  B 
werker,  74  JV.  Y.  234. 

Parol   agreement  by  owner 
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land  to  pay  interest  on  mortgage 
of  fonner  owner,  if  mortgagee  will 
not  exact  payment  of  principal  or 
foreclose,  not  void  uoder  statute  of 
frauds.  Prime  v,  Koehler,  7  Dali/, 
345. 

Oral  contract  taken  out  of  statute 
of  frauds  by  delivery  and  accept- 
ance. Fitzsimons  v.  Woodruff,  74 
N.  T.  621. 

Verbal  promises  of  owners  to 
sureties  on  bond,  executed  to  re- 
lease attachment  on  the  goods, 
as  indemnity  therefor,  suflScient  to 
create  a  trust  for  indemnitors,  and 
a  lien  on  the  proceeds.  Arnold  v. 
Morris,  7  Daly,  498. 

Want  of  privity,  how  supplied  by 
ratification  of  contract.  Tugman 
c.  National  Steamship  Co.,  76  N, 
r.  207. 

Vn.  Performance. 

Conditional,  what  does  not  con- 
stitute fulfillment  of.  Munsell  9. 
Flood,  45  Super.  Ct,  {J,  <Si  8.) 
460. 

A  disability  caused  by  parties' 
own  wrongfr'  act,  no  excuse  for 
breach.  Booth  v,  Cleveland  Mill 
Co.,  74  iV.  r,  15,  26. 

rv.  Assent. 

Effect  of  accepting  a  deed  with- 
out covenants  by  one  entitled 
under  contract  to  a  warranty  deed. 
Whittemore  v.  Farrington,  76  JV. 
r.  452. 

When  contractors  of  a  public 
work  may  recover  for  work  actu- 
ally done  without  certificate  of 
completion.  Kingsley  v.  City  of 
Brooklyn,  7  Ahb.  New  Cas,  28. 

IX.  Kescisbion. 
Application  for  a  policy,  a  pro- 


position, may  be  revoked  before 
accepted.  Globe  Mutual  Life  Ins. 
Co.  V.  Snell,  19  Bunj  560. 

Effect  of  giving  a  release  on  the 
rescission  of  a  contract,  on  the 
right  to  recover  back  purchase- 
money  already  paid.  Tice  v. 
Zinsser,  76  K  F.  549. 

X.  Law  of  Place. 

A  contract  to  transport  and  de- 
liver baggage  is  governed  by  law 
of  place  of  delivery,  and  not  by 
that  of  place  where  made.  Curtis 
V.  Delaware,  Lackawanna  &  Wes- 
tern B.  R  Co.,  74  JV.  71  116. 

CONVERSION. 

Settlement  of  claim  for,  by 
transfer  of  securities,  when  an  un- 
lawful preference.  Upham  «.  New 
York  Loan  &  Trust  Co.,  76  N,  T, 
1, 

A  gratuitous  bailee  disposing  of 
property  without  notice  to  owner, 
is  guilty  of  conversion.  Failure  to 
prove  such  notice.  Dale  9. 
Brinckerhoff,  7  Daly,  45. 

When  action  at  law  for  damages 
for  conversion,  not  idaintainable 
against  receiver  of  partnership 
property  sold  by  him,  and  on  which 
the  plaintiff  had  an  equitable  lien. 
Husted  V,  Ingraham,  75  N.  F.  251. 

Sufficiency  of  evidence  to  show 
vesting  of  title  to  lumber,  so  that 
there  was  no  conversion  thereof. 
Hurd  V.  Cook,  75  JV:  7.  454. 

Maintainability  by  State,  of 
action  for  conversion  of  draft  in- 
dorsed to  State  treasurer  by  coimty 
treasurer  for  taxes.  People  r. 
Bank  of  North  America,  75  JVI  F 
547. 

Mortgage  by  one  of  two  owners 
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of  machiDe  not  a  conversion  by 
mortgagee.  Osbom  v,  Schenck, 
18  ffun,  202. 

Purchaser  in  good  faith,  not 
liable  for  conversion  until  demand 
by  true  owner  and  refusal.  Rawley 
«.  Brown,  18  Runy  456. 

When  demand  for  goods  con- 
verted, not  necessary  before  suit. 
Hallett  c.  Carter,  19  ffun,  629. 

Of  check,  what  constitutes. 
Thomson  v.  Bank  of  Br.  N. 
America,  45  Super.  Ct,  {X  dtS.)  1. 

Contract,  as  subject  of.  Haze- 
well  V.  Coursen,  45  Super,  Ct,  (J. 
d  S.)  22. 

When  allegations  of,  in  action  of 
replevin,  surplusage.  Banfield  v. 
Haeger,  7  Abb,  New  Cos,  818. 

CORPORATIONS. 

L    Who    abb    Corporations. — 

Names. — ^Terms  of 

existencb. 

Stockholders  and  officers,  not 
essential  to  existence  of  corpora- 
tion. People  V,  Twaddell,  18  ffun^ 
427. 

What  a  sufficient  specification  of 
object  and  place  out  of  State  where 
business  is  to  be  conducted  to  en- 
title certificate  to  be  filed.  People 
exrd.  Belknap  v.  Beach,  19  ffun, 
259. 

Bringing  an  action  in  name  pur- 
porting to  be  a  corporate  name  as 
constituting  an  avenhent  of  cor- 
porate existence.  Canandaigua 
Academy  f>.  McKechnie,  19  ffun, 
62. 

Act  of  1875,  §  25  (Z.  1875,  c. 
611),  applies  only  to  corporations 
organized  under  it.  Hill  v.  Conk- 
ling,  7  Daly,  397. 

Applicability  of  §  6,  c.  819,  Z. 


1848,  to  corporations  not  fori 
under  that  act.  Lawrence  v.  Ch 
3  Bed/,  Surr.  235. 

Misnomer  of  corporation  wai 
if  not  pleaded.  Whittlesey 
Frantz,  74  N,  T.  456. 

Difference  between  union  : 
school  district  corporation  i 
qutt&i  corporation  of  the  trustee 
ordinary  school  district.  Bas 
V.  Fish,  75  N,  T.  303;  rev'g 
ffun,  209. 

m.  Organizing. 

Corporators'  power  to  meet 
elect  trustees  without  notice.    I 
pie  V.  Twaddell,  18  ffun,  427. 

IV.  Stock. 

Capital  stock  defined:  wha 
share  thereof  is:  how  subscri 
may  become  owner  of  a  gi 
number  of  shares,  and  how  t 
are  issued.  Burrall  id,  Bush^iv 
R.  R.  Co.,  75  N.  r.  211. 

Certificate  of  increase  of  cap 
stock,  what  a  sufficient  acknc 
edgment.  Cuykendall  t,  Dougl 
19  Hun,  577. 

Not  against  public  policy 
issue  certificate  of  stock  in  trus 
that  holder  may  become  direc 
Budd  «.  Munroe,  18  ffun,  316. 

Nature  of  action  to  compel  tn 
fer  of  stock  on  company ^s  boc 
Cushman  d.  Thayer  Manufactui 
Jewelry  Co.,  7  Daly,  880. 

Stock  of,  how  assigned.  Ci 
man  v,  Thayer  Manufactui 
Jewelry  Co.,  76  N.  T.  365. 

An    equitable     action    will 
against  a  corporation  to  compc 
transfer  of    stock.      Cusluuan 
Thayer     Manufacturing     Jewi 
Co.,  76  JV".  Y'  865. 

Demand   by  previous  equlti 
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owner  not  necessary  in  order  to 
entitle  owner  to  have  stock  trans- 
ferred on  books.  Cushman  v. 
Thayer  Manufacturing  Co.,  76  N, 
Y.  365. 

V.  Corporate  Powers. 

Claim  of  a  lack  of  corporate 
power,  carries  with  it  the  burden 
of  proof,  where  the  power  is  with- 
in its  general  scope.  Kappel  «. 
Chaari  Zedek  Cong'n,  10  Hun,  864. 

How  corporation  shall  invest 
funds,  a  question  between  it  and 
borrower.  Pratt  t>.  Eaton,  18 
Eun,  293. 

Effect  of  giving  residuary  estate 
to  a  corporation  '*as  a  fund"  on 
its  title  to  the  realty.  Lawrence 
V,  Elliott,  3  Rjdf.  Surr.  235. 

Seal  of,  as  prima  facie  evidence 
of  authority  and  genuineness. 
Canandaigua  Academy  v.  McEech- 
nie,  19  Hun,  62. 


VI.    Corporate  Liabilities. 

Liability  of,  for  tortious  acts  of 
its  officers,  ratification.  Fishkill 
Savings  Institute  v.  Bostwick,  19 
Eun^  354. 

Assignment  of  stock  as  collat- 
eral security,  construed  to  apply 
to  all  existing  demands,  renewals 
thereof,  and  future  liabilities. 
Merchants'  National  Bank  of 
Whitehall  v.  Hall,  18  Huriy  176. 

Certificate  of  surplus  profit  is 
not  a  debt,  but  evidence  only,  and 
when  lost,  company  is  liable  there- 
on after  indemnity.  Butler  t?. 
Glen  Cove  Starch  Co.,  18  Hun,  47. 

Corporation,  not  bound  by  un- 
impartcd  knowledge  of  one 
director.  Atlantic  State  Bank  v, 
Savery,  18  Eun^  86. 


Statement  of,  for  purpose  of 
taxation.  People  tfcr^L  Manhattan 
Fire  Insurance  Co.  u.  Commission- 
ers of  Taxes,  76  N,  T,  67. 

Taxation  of  accumulation  of 
surplus  profits  of.  Certificates  to 
stockholders  instead  of  payment 
of  surplus,  effect  of.  People  €z  rel, 
Williamsburgh  Gas  Light  Co«  v. 
Assessors,  76  N,  F.  202. 


yU.  Stockholdebs* 

Cancellation  of  name  on  stock 
subscription  paper  of  corporation, 
does  not  j>^  te  discharge  the  other 
subscribers.  Whittlesey  v.  PYantz^ 
74  N,  T,  456. 

Vote  by  proxy  requires  legal 
authority.  People  r.  Twaddell,  18 
Eun,  427. 

Notice  to  stockholders  in  case  of 
increase  of  capital,  how  proved* 
Cuykendall  «.  Douglass,  19  JETun, 
577. 

What  actions  maintainable 
against.  Pfohl  f^.  Simpson,  74  N. 
r.  137. 

Stockholder's  liability  on  unpaid 
stock  not  enforceable  in  a  per- 
sonal action.  Yeiller  «.  Brown,  18 
Eun,  571. 

Transfer  of  stock,  on  corpora- 
tion books  to  irrespoi^ible  party, 
without  consideration,  no  relief  to 
transferrers  from  liability  to  credi- 
tors of  corporation.  Veiller  tj. 
Brown,  18  Eun,  671. 

When  judgment  against,  conclu- 
sive against  trustees  and  stock- 
holders.    Hastings  t>.  Drew,  76  N. 

r.  9. 

Right  of  one  claiming  to  be,  but 
not  recognized  as  a  stockholder  to 
maintain  action  against  other  stock- 
holders for  a  portion  of  diridend 
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paid.    Peckham  v.  Van  Wagenen, 
45  Super.  Ct.  (J.  dt  8.)  828. 


Vm.  Officers. 

Trustees  and  directors  of  savings 
bank,  when  and  how  personally 
liable  for  moneys  paid  out  as  divi 
dends.     Van  Dyek  v.    McQuade, 
45  Super,  Ct.  {J.  dt  S.)  620. 

Trustee's  liability  for  pre-existing 
debts  on  failure  to  file  report. 
Right  of  creditor's  executor  to  en- 
force the  same.  Carley  v.  Hodges, 
19  Hun,  187. 

When  waiver  of  officer  of  a  cor- 
poration inures  to  its  benefit,  and 
not  his.  When  delay  to  prosecute 
not  waiver  of  right  of  action. 
Brooklyn  Crosstown  R.  R.  Co.  v. 
Strong,  75  JV.  F.  591. 

Eligibility  of  members  of  board 
of  State  commissioners  of  public 
charities,  not  to  be  inquired  into 
in  an  equitable  action  to  restrain 
exercise  of  their  visitorial  power. 
The  remedy  is  by  quo  warrcuito. 
New  York  Juvenile  Guardian  Soci- 
ety c.  Roosevelt,  7  Dalpf  188. 

Power  of  officer  of  corporation 
to  bind  it  in  the  purchase  of  goods. 
Westerfield  «.  Radde,  7  Dalyy 
826. 

Liability  of  directors  and  stock- 
holders after  dissolution  of  corpora- 
tion.  Hastings  v.  Drew,  76  iV.  T.  9. 

Notice  to  secretary,  when  not 
notice  to  company.  Harvey  v. 
Cherry,  76  N.  T.  489. 

X.  Dissolution. 

Winding  up  of  an  insolvent  cor- 
poration, liability  of  stockholders, 
assessments,  estoppeL  Cuykendall 
«.  Douglass,  19  Hun,  577. 

Dissolution   of   corporation   on 


ground  of  insolvency,  what  is  su: 
cicnt,   who  may  maintain  actic 
Receiver  pendente  lite.      Medbi 
V,  Rochester  Frear  Stone  Co., 
Hun,  498. 

Action  to  dissolve  corporati 
must  be  brought  by  attorn< 
general.  Wilmersdoerffer  «.  La 
Mahopac  Imp.  Co.,  18  Hun,  887. 

Requisites  to  confer  jurisdicti 
in   proceedings  for  tho   appoii 
ment  of  a  receiver  for  a  corpo 
tion.     Whittlesey  c.  Prantz,  74 
T.  456. 

Appointment  of  a  receiver 
lieves  the  trustee  of  the  duty 
making  an  annual  report.     Hugi 
not  National  Bank  of  New  Pa 
V.  Studwell,  74  N.  T.  621. 

COSTS. 

Meaning  of  '^  costs  *^  in  ore 
allowing  interpleader.  Bowc 
Savings  Bank  e,  Mahler,  45  Sup 
Ct.  (J.  d:  8.)  619. 

Costs  on  appeal  from  orders 
the  general  term.  Stanton 
King,  76  N.  Y.  585. 

Of  general  term,  when  not  spe 
ally  mentioned    in    judgment 
court  of  appeals,  effect  of  in  certt 
cases.     NicoU  v.  Burke,  45  Sup 
Ct.  (J.  dt  S.)  526. 

Of  appeal  on  a  new  questic 
when  not  ^ven.  Hesse  v.  Brigi 
45  Super.  Ct.  (J.  d  S.)  417. 

A  motion  to  compel  attorneys 
pay  costs  of  appeal  must  be  ma 
in    the    court    below.       Potts 
Mayer,  74  K  T.  694. 

Against  attorney  personal 
when  granted  for  failure  to  wil 
draw  motiod.  Jordan  v.  Shoe 
Leather  Bank,  45  Super.  Ct.  (J. 
S.)  428. 
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Costs  for  argument  of  appeal 
from  order  overruling  demurrer. 
Wright  v.  Flemming,  18  Hun,  360. 

When  defendants  appear  by 
separate  attorneys  and  put  in  dif- 
ferent answers.  Hauselt  v,  Vil- 
mar,  76  N,  T.  630. 

Additional  allowance.  When 
may  be  granted  on  dismissal  of 
complaint  for  default  on  trial. 
Motion  for,  may  be  made  at  spe- 
cial term.  Order  granting,  appeal- 
able. Mills  tJ.  Watson,  45  Super. 
CL  (J.  db  8,)  591. 

Order  reducing  amount  of  dis- 
bursements is  not  appealable.  Cor- 
bett  V.  DeComcau,  45  Super.  Ct. 
{J.  eft  S.)  587. 

Counsel  fee  and  extra  allowance 
on  order  to  show  cause,  when  not 
allowed.  Power  v.  Village  of 
Athens,  19  Hun^  165. 

Successful  party  to  receive  but 
one  extra  allowance  after  several 
trials,  with  costs  of  all  proceedings. 
Flynn  v.  Equitable  Life  Assurance 
Society,  18  JETt^n,  212. 

When  costs  in  an  action  against 
a  bank  are  payable  out  of  deposit. 
Bushnell  v.  Chautauqua  County 
Nat.  Bank,  74  N.  T.  290. 

On  writ  of  certiarari  to  review 
and  correct  decision  and  action  of 
commissioners  of  taxes.  People 
ex  rel.  Manhattan  Fire  Ins.  Co.  v. 
Commissioners  of  Taxes,  76  N,  Y. 
64. 

Only  ten  dollars  costs  allowed 
for  drawing  all  interrogatories  an- 
nexed to  a  commission.  Johnson 
c.  Chappell,  7  Dalij^  43. 

Non-liability  of  assignee,  pend- 
ing a  litigation,  for  costs  where 
the  {issignment  is  merely  collateral. 
Peck  V.  Yorks,  75  K  T.  421. 


Security  may  be  required  of  an 
assignee  in  bankruptcy.  More  v. 
Durr,  45  Super.  Ct  (J.  db  6.) 
164. 

When  plaintifif  in  action,  dis' 
continued  in  just tce^s  court  because 
beyond  his  jurisdiction,  entitled  to 
costs  in  supreme  court  although 
he  recovers  less  than  $50.  Brad"* 
ner  v.  Howard,  76  N.  T.  417; 
affi'g  14  Hun,  420. 

In  foreclosure  in  case  of  conflict* 
ing  mortgages.  Bacon  «.  Van 
Schoonhoven,  19  Hun^  158. 

That  a  trial  judge  was  disquali^- 
fied  to  sit,  how  affects  costs. 
Cregin  v.  Brooklyn  Crosstown  R. 
R.  Co.,  19  Eun^  849. 

On  ground  that  title  to  real 
estate  is  involved.  Kelly «.  New 
York  &  M.  Beach  Rw.  Co.,  10 
Hun^  363. 

Costs  proper  in  case  of  unsuc* 
ccssful  claim  by  defendant  against 
co-defendant.  Budd  v.  Munroe, 
18  Hun,  316. 

Costs  of  proceedings  by  receiver 
of  life  insurance  company  to  com- 
pel superintendent  of  insurance 
department  to  pay  over  proceeds 
of  securities.  Attorney-General  c. 
North  America  L.  Ins.  Co.,  18 
Hun,  470. 

Against  estates  where  executors 
refuse  to  pay  a  claim,  what  al- 
lowed.  Pursell  c.  Fry,  19  Hun^ 
595. 

Liability  of  guardian  ad  litem 
for.  Schoen  v,  Schlessinger,  7 
Alfb,  NeiD  Cos,  399. 

Discontinuance  without,  when 
allowed.  Ludington  v.  Bell,  45 
Super.  Ct.  (J.  cfe  S.)  513. 

Fees  of  referee.  Matter  of  Spel- 
man  v.  Terry,  74  N.  T,  448. 
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COUNTIES. 

Power  of  State  commissioner  of 
lunacy  over  county  commissioners 
ci  charities.  Matter  of  Kings 
County  Insane  Asylum,  7  Abb.  New 
Cos,  425. 

Marshal's  conveyaace  of  prisoners 
to  Albany  Penitentiary  and  juvenile 
delinquents  to  House  of  Refuge  is 
a  county  charge.  The  city  of 
Newburgh  not  liable  therefor 
under  its  charter  of  1865.  People 
€x  rd,  Bancroft  v.  Supervisors  of 
Orange,  18  Hun^  10. 

COUNTY  COURT 

Disqualification  of,  how  matter 
removed  to  supreme  court.  Same 
as  to  judge.  Matter  of  Village  of 
Rhiuebeck,  19  Hun^  846. 

COUNTY  JUDGE. 

Invalidity  of  appointment  by,  of 
town  commissioners  to  subscribe 
for  railroad  stock  and  issue  town 
bonds.  Town  of  Wellsboro  v.  New 
York,  Ac.  R.  R.  Co.,  76  N,  F. 
182. 

COUNTY  TREASURER. 

Commissions  of.  Matter  of  New 
York  Central  &  Hudson  River  R. 
R.  Co.,  7  Akb,  New  Cos.  408. 

Duty  of  county  treasurer  in  re- 
gard to  school  taxes.  People  ex 
rd,  Burbank  v.  Robinson,  76  N  T, 

422. 

COURT. 

Not  deprived  of  discretionary 
power  by  fact  that  refusing  tem- 
porary injunction  may  defeat  ob- 
ject of  action.  Young  v.  Camp- 
bell, 75  N  Y.  525. 

Supreme  court  of  district  of 
Columbia    is  a  court  of   general 

Vol.  Vn. 


jurisdiction.    Hovey  o.  McDona' 
45  Super.  Ct,  {J.  A  8.)  606. 

Construction  of  sections  1  anc 
of  chapter  137  of  U.  8.  SUtu 
1875,  determining  jurisdiction 
U.  S.  circuit  courts,  and  remoi 
of  causes  from  State  cour 
Leutze  v.  Butterfield,  7  DaZyj  24 

COURT  OP  APPEALS. 

Distinction  between  jurisdicti 
of  court  of  appeals  and  genei 
term  of  supreme  court,  to  corre( 
amend,  or  modify  judgment  e 
tered^on  its  decision,  Salmon 
Gedney,  75  N.  T.  479 ;  dismissii 
appeal  from  11  HuHy  29. 

On  appeai  from  an  order  of  ge 
eral  term,  a  judgment  cannot  1 
reviewed  by  court  of  appeals: 
can  only  be  done  by  appeal  fro 
the  judgment.     Salmon  v.  Gedne 

75  N  T.   479;  dismissing  appe 
from  11  Hu%^  29. 

Cannot  amend  the  record  of  tl 
supremo  court.  Eenyon  o.  Ne 
York  Central  &  Hudson  River  I 
R  Co.,  76  N.  7.  607. 

Has  no  jurisdiction  to  reverse 
judgment  because  the  damages  ai 
excessive.      (Jale   v.    New    Yor 
Central  &  Hudson  River  R.  R.  Co. 

76  N  71  594. 

What  writ  of  error  from,  reache 
and  brings  up  for  review.  Hun 
V.  People,  76  N.  T.  89, 

Correction  by,  of  mistakes  o 
juries  in  weighing  evidence.  Cam] 
V.  Wood,  76  N  r.  92. 

When  court  of  appeals  canno 
review  case  to  determine  weight  o 
evidence.  Cooper  v.  Easteri 
Transportation  Co.,  75  N  F.  116. 

When  order  denying  motion  U 
set  aside  a  judgment  for  deficienc;] 
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ia  foreclosure,  not  appealable  to 
court  of  appeals.  Tucker  v.  Le- 
land,  75  2i,  T.  186. 

Non-appealability  to  court  of 
apx>eals  of  order,  refusing  to  punish 
contempt  in  disobeying  injunction. 
Simmons  v,  Simmons,  75  H,  T. 
613. 

When  lienor,  moving  to  vacate 
attachment  Under  |§  682,  088  of 
Code  Civ.  Pro.,  cannot  on  appeal 
object  to  introduction  of  new 
proof  by  plaintiff  in  attachment 
suit.  Godfrey  t.  Godfrey,  75  N, 
r.  534. 


COURT  OP    COMMON  PLEAS. 

Appeals  to,  from  marine  court, 
rules  applicable  to:  when  dis- 
missed. McEteere  v.  Little,  7  JUb. 
New  Cm,  874. 

Its  jurisdiction  over  appeals 
from  the  marine  court.  Bamberg 
•.  Stern,  76  N.  F.  555. 

Jurisdiction,  where  cause  of 
action  arose  in  New  York  city,  and 
defendant  is  served  in  another 
county.  Gemp  o.  Pratt,  7  DoHy^ 
197. 

COURTS  OP  SESSIONS. 

Effect  of  chapter  800  of  L,  1870, 
as  to  indictments  pending  in  the 
general  sessions.  Ryan  v.  People, 
19  Hun,  183. 

Power  of,  to  grant  new  trials. 
McPall  t>.  People,  18  Hun,  883. 

Where  acts  of  prisoner  and  failure 
by  police  magistrate  to  send  recog- 
nizance to  general  sessions  do  not 
deprive  magistrate  of  bis  jurisdic- 
tion. Van  de  Wiele  n,  Callanan, 
7  Daly,  886. 

Effect  of  acceptance  of  recogniz- 
ance to  appear  at  general  sessions 


on  police  magistrate's  jurisdiction. 
Van  de  Wiele  o.  CaHaoan,  7  IkHy^ 
386. 

Organization  of  courts  of  special 
sessions,  not  unconstitutional  Peo- 
ple ex  rd,  Murray  v.  Justices,  74 
N.  T,  406. 

Giving  bail  to  appear  before  the 
court  of  special  sessions  does  not 
oust  it  of  jurisdiction.  People  «» 
rd,  Murray  v.  Justices,  74  If.  Y. 
406. 

Application  for  new  trial  oa 
ground  of  disqualification  of  jus- 
tice of.  Hunt  V.  People,  76  N.  T, 
89. 

COURT  RULES. 

See  RuLBS  of  Coubt. 


CREDITORS'  SUITS. 

Return  of  execution  nnsatisfiedi 
necessary  ta  institute  creditor's 
action.  Genesee  River  National 
Bank  v.  Mead,  18  Hun,  803. 

CRIMES. 

Offenses,  arising  sut  of  the  same 
facts,  not  necessarily  identicaL 
Buel  V.  People,  18  Hun,  487. 

CRIMINAL  LAW. 

Intent  to  kill  while  committing 
a  felony  not  necessary  to  consti- 
tute murder.  Cox  9.  Peaple,  19 
Hun,  430. 

Guilt  of  principal.  On  trial  of 
accessory  before  the  fact,  how 
proved.  Levy  t>.  People,  19  Hun, 
383. 

What  questions  should  not  be 
asked  prisoner  when  a  witness. 
People  «.  Crapo,  76  N,  T,  288. 

CURTESY. 
Seizin      of      wile     neceasaxy. 
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Graham  v.   Luddingtoo,   19  HuTiy 
246. 

DAMAGES. 

n.  Measure  of  DAifAOES  m  Ac- 
tions ON  Contract. 

On  an  unwarrantable  discharge 
from  service,  the  damages  are 
prima  faeU  **the  amount  of  the 
wages  for  the  full  term."  De  Leon 
«.  Echeverria,  45  Super.  Ct,  (J.  d 
S.)  010. 

Liability  of  landlord  as  to  per- 
sonal injuries  from  neglect  to  re- 
pair as  agreed.  Arnold  9.  Clark, 
4S  Super.  Ct.  (J.  <fi  S.)  252. 

In  stock  transactions,  .possible 
profits  from  combinations  in, 
how  considered.  Measure  of, 
generally  in  transactions  of  com- 
bination of  stock,  Havemejrer  v. 
Havemeyer,  45  Super.  Ct,  (J.  4t 
S.)  404,  480. 

Measure  of,  for  good  will  in 
hotel  business.  Mitchell  v.  Read, 
19  Hun,  418. 

Measure  of,  for  failure  to  carry 
out  contract  of  hiring  rooms  and 
board  in  a  hotel  for  a  specified 
period.  De  Lavallctte  t>.  Wendt, 
7&  N.  7.  579 ;  modifying  and  affi'g 
11  Hun,  432. 

Damages  for  breach  of  contract 
fuadc  by  husband  for  sale  of  land 
owned  jointly  by  husband  and 
wife  on  latter's  refusal  to  recovery. 
Timby  v.  Kinsey,  18  Uun^  255. 

When  defendant  in  an  action  for 
damages,  can  only  claim  a  mitiga- 
tion of  damages  because  of  return 
of  the  property.  People  v.  Bank 
of.  North  America,  75  N.  T. 
647. 

Difference  between  contract  and 
market  price  m  measure  of,  for 


failure  to  furnish  merchandise. 
Highlands  Cbem.  &  M.  Co.  v. 
Matthews,  70  N.  F.  145. 

m.  In  Actions  for  Wrongs. 

Measure  of,  in  case  of  offensive 
smells  at  summer  resort.  Wiel  v, 
Stewart,  19  Ilun,  272. 

Sheriff's  jury  may  give  punitive 
damages  for  malicious  prosecution 
where  judgment  absolute  has  been 
ordered.  Thompson  v.  Lumley,  7 
Daly,  74. 

Damages  for  eviction  of  tenant 
by  landlord.  Denison  v.  Ford,  7 
Daly,  884. 

When  par  value  of  inchoate 
negotiable  bonds,  measure  of  dam- 
ages for  their  non-surrender. 
Western  R  R.  Co.  «.  Bayne,  75 
iV.  r.  1 ;  affi'g  11  Hun,  100. 

Excessive  damages  to  exhibitor 
for  expense  in  preparation,  &c., 
when  ejected  from  a  fair  as  an 
improper  person,  a  ground  for  new 
trial.  Expense  in  preparation, 
extra  labor,  &c.,  improper  evidence 
of  damage  in  such  a  case.  -Smith 
r.  American  Institute  of  the  City  of 
New  York,  7  Da7y,  520. 

Limit  of  indemnity  that  can  be 
recovered  against  one  at  whose 
instance  an  act  has  been  done, 
which  results  in  injury  to  a  third 
person.  People  ex  rd.  Van  Keuren 
p.  Town  Auditors,  74  N.  7,  310. 

Private  action  for,  for  wrongful 
acts  of  municipal  officers.  Hardy 
».  City  of  Brooklyn,  7  Abb.  New 
Ca$.  403. 

Measure  of,  loss  of  services  of 
married  woman  to  her  husband, 
how  receivable.  Minick  v.  City  of 
Troy,  19  flun,  253. 

Rule  as  to  measure  of,  servioes 
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aod  comfort  of  wife  to  husband 
considered.  Cregin  v.  Brooklyn, 
*c.  R.  R  Co.,  19  Eunj  841. 

Verdict  for  losa  of  wifer's  earn- 
ings and  services,  not  excessive. 
Cregin  v.  Brooklyn  Crosstowu  R. 
R.  Co.,  ISEuUf  368. 

Professional  man  may  testify  as 
to  his  earnings  to  show  amount  of 
damages.  Nash  v,  Sharpe,  19 
Mun,  865. 

In  action  for  bite  of  dog,  con- 
tributory negligence,  no  defense, 
and  goes  in  mitigatioa  of  damages 
only.  Lynch  «.  McNally,  7  Dalf/y 
126. 

For  miscarriage  of  telegraph 
messages.  McColl  v.  The  Western 
Union  Telegraph  Company,  7  Abb* 
New  Cm,  151. 

Note  on  measure  of,  in  telegraph 
cases.     7  Abb.  New  Cm.  154. 

IV.  Assessment  of  Damages. 

How  damages,  incapable  of  exact 
proof,  are  assessed  in  malicious 
prosecution,  after  judgment  abso- 
lute for  plaintiff.  Thompson  v. 
Lumley,  7  Daly,  74* 

Assessment  of,  for  preliminary 
injunction,  not  allowed  pending 
appeal.  Musgrave  v,  Sherwood, 
76  N  r.  194. 

DEBTOR  AND  CREDITOR. 

Holder  of  note,  entitled  to  fore- 
close mortgage  given  as  collateral 
security  to  indorser.  National 
Bank  v,  Bigler,  18  Hun,  400. 

Where  original  notes  pledged  as 
collateral  security  for  new  ones,  not 
released  thereby.  National  Bank 
••  Bigler,  18  Hun,  400. 

Creditor's    title    to    securities 


given  by  principal  debtor  to  bi9 
surety.  National  Bank  v.  Bigler, 
18  Hun,  400. 

When  right  of  creditor,  having 
two  demands  against  bis  debtor,  to 
apply  a  payment  to  cither  one,  not 
affected  by  equities  between  debtor 
and  third  person.  Harding  «. 
Tifft,  75  N  r.  461. 

Where  creditor  in  action  to  re- 
cover balance  of  debt  to  which  de^ 
feuse  is  made  of  composition  deed 
and  payment  in  accordance,  mayr 
show  fraud  in  procuring  composi- 
tion. Smith  V.  Salomon,  7  Dalyf 
216. 

The  taking  by  creditor  of  a  new 
note  from  the  debtor,  getting  it 
discounted,  and  taking  up  the  old 
one,  does  not  extinguish  the  grigi^ 
nal  liability.  Jagger  Iron  Co*  v. 
Walker,  76  N  Y.  52L 

It  is  not  fraudulent  or  unlawful 
for  a  debtor  to  offer  judgment,  al- 
though by  so  doing  the  creditor 
suing  last  is  given  s  preference. 
Beards  t>.  Wheeler,  76  N.  F.  218. 

DECEIT, 

One  making  false  representations 
to  commercial  agency,  liable  in  no- 
tion for  deceit  by  one  induced 
thereby  to  give  him  credit.  Eaton, 
Cole  &  Bumham  Co«  ««  Avery,  18 

Hun,  44. 

DEEDS. 

BatisfactioD-piece  as  a  convey- 
ance. Bacon  v.  Van  Schoonhoven, 
X^Hun,  158. 

Mortgage  a  deed.  Canandaigua 
Academy  v.  McEechnie,  19  ITtrn, 
62. 

When  receipt  for  pmrcbase-mo- 
ney  of  land,  treated  as  a  deed. 
Coppers^  Case,  7  Abb.  New  Cki%.  181. 
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Where  conveyance  absolute  in 
form,  in  fact  a  mortgage,  contains 
assumption  by  grantee  of  incum- 
brances, &c.,  he  is  liable.  Pardee 
€.  Treat,  18  Hun^  298. 

By  fictitious  person,  inoperative. 
David  V,  Williamsburgh  City  Fire 
Xus.  Co.,  7  Ahb.  New  Cob.  i7. 

Competency  of  a  trustee  of  a  cor- 
poration mortgagor  as  subscribing 
witness,  and  proof  by.  Canandai* 
gua  Academy  v.  McKechnie,  19 
Hun,  62. 

Effect  of  accepting  a  deed  with- 
out covenants  by  one  entitled  to  a 
warranty  deed.  Whittemore  t>. 
Farrington,  70  N.  F.  452. 

Lands  sold  with  reference  to  map 
having  thereon  a  public  square  ; 
right  of  purchasers.  Pratt  v. 
Buffalo  City  Railway  Co.,  19  Hun^ 
80. 

Condition  for  reverter  of  church 
lot  on  sale  or  rental  of  pews. 
Woodwortht>.  Payne,  74  iV.  Y.  196. 

What  recitals  necessary  in  deed 
from  United  States  collector  of  in- 
ternal revenue.  Brown  «.  Good- 
win, 75  N.  Y,  409. 

What  will  not  pass  as  incident 
to  right  to  raise  water  at  a  spring. 
Merrill  t>.  Calkins,  74  N.  F.  1,  5. 

A  grant  of  a  right  to  raise  water 
at  a  spring  does  not  give,  as  an  in- 
cident, the  right  to  flood  land  or  to 
change  character  of  water.  Mer- 
rUl  V.  Calkins,  74  N.  F.  1,  5. 

Grant  of  water  in  quantities  nec- 
essary to  supply  tannery  does  not 
limit  use  of  water  to  that  purpose. 
Merrill «.  Calkins,  74  N.  F.  1,  4. 

Recital  in  deed  is  prima  facie  evi- 
dence of  consideration  required  un- 
der recording  act.  Page  v.  Waring, 
76  K  F.  468. 


When  neither  covenant  against 
use  as  a  cemetery,  nor  a  general 
covenant  against  nuisances,  an  in- 
cumbrance. Floyd  V,  Clark,  7  Abb. 
New  Ca*,  136. 

Subject  to  agreement  to  con- 
tribute to  construction  of  party 
wall,  creates  no  personal  liability. 
Scott  €.  McMillan,  76  K  F.  141. 

Adverse  possession  under  claim 
of  specific  title,  necessary  to  avoid 
deed  for  champerty.  Swettenham 
».  Leary,  18  Hun^  284. 

A  conveyance  to  husband  and 
wife  makes  them  tenants  in  com- 
mon, and  not  tenants  of  the  en- 
tirety. Meeker  t>.  Wright,  76  N. 
F.  262;  S.  C,  7  Abb.  New  Com.  299. 

From  husband  to  wife  direct, 
when  sustained.  Mason  v,  Libbey, 
19  ffun,  119. 

Consideration  of  marriage,  when 
insufficient  to  sustain  deed.  Keep 
V.  Keep,  7  Abb,  New  Cas,  240. 

Deed  to  a  woman  on  oral  promise 
to  marry  grantor,  void.  Keep  v. 
Keep,  7  Abb,  New  Com,  240. 

Effect  of  resignation  of  one  exec- 
utor and  trustee  on  deed  executed 
by  those  remaining.  Matter  of 
Bernstein,  8  Bed/.  Surr.  20. 

DEFAULT. 

Defendant  in  action  for  divorce, 
not  entitled  to  further  notice  on 
failing  to  appear,  after  service  of 
summons.  Park  v.  Park,  18  Bun^ 
466. 

DEFENSES. 

What  constitutes  a  discontinu- 
ance, so  as  not  to  prevent  a  second 
action  between  the  same  parties. 
Owens  9.  Loomis,  19  ifun,  606. 

When    composition    in    baak- 
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ruptcy  is  a.     Woodruff  v.  Terry, 
45  Svper.  Ct.  (J.  <fe  S.)  176. 

DE3LVND. 

Unnecessary  before  attachment 
against  guardian  ad  litem  for  costs. 
Schocn  «.  Schlcssingcr,  7  Ahb,  New 
Cos,  890. 

Necessity  of  demand  before  com- 
pulsory proceeding  for  payment  of 
legacy.  Code  Civ.  Pro.  §  410. 
House  V,  Agate,  3  Bed/.  Surr,  807. 

DEMURRER. 

An  appeal  does  not  lie  to  the 
general  term  from  an  order  sus- 
taining or  overruling  a  demurrer. 
Cambridge  Valley  Nat.  Bank  ». 
Lynch,  76  iV.  F.  514. 

DEPOSITION. 

Order  of  court  or  judge,  neces- 
sary for  commission  to  take  testi- 
mony. Mason  &  II.  Organ  Co.  v. 
Pugsley,  19  Hun,  282. 

Motion  to  be  made  to  set  aside 
commission  to  take  testimony  for 
irregularities,  when.  Mason  &  H. 
Organ  Co.  v,  Pugsley,  19  Runj 
282. 

DESCENT. 

Devisee  and  heir  took  personal 
estate  without  intervention  of  ex 
ecutor  or  administrator  in  1663. 
Estates  then  settled  under  civil 
law.  Van  Qiesen  v.  Bridgford,  18 
Eun,  78. 

Equitable  interests  in  real  estate 
descend  to  heirs,  and  not  to  next 
of  kin.  Roup  d.  Bradner,  19  Hun, 
813. 

Descent  of  real  property,  not 
a£tected  by  foreign  law.  Miller  v. 
miler,  18  ffun,  507. 


<' Illegitimate"  defined.  Miller 
V,  Miller.     18  Hun,  507. 

DEVISE. 

When  remainders  vest  Drake 
V.  Lawrence,  19  Hun,  1 12. 

Charge  of  support,  what  consti- 
tutes support,  and  where  to  be  sup- 
ported. Borst  V.  Crommie,  19  Hun^ 
209. 

Devise  of  real  estate  in  trust  for 
support  and  maintenance  of  one  for 
life,  and  after  death  to  his  lawlul 
children,  void.  DonoVan  v.  Vande- 
mark,  18  Hun,  200. 

Construction  of  devise  of  share 
to  be  **  divided  amongst  the  sur- 
vivor or  survivors  or  his  or  their 
heirs  ^'  on  death  of  first  taker  with- 
out issue.  Widrig  v,  Finster,  18 
Hun,  237. 

Parents  and  children  participate 
equally  Under  devise  for  their 
maintenance.     Ireland  v.  Ireland, 

18  Hun,  862. 

DISCHARGE. 

Claim  for  conversion  barred  by 
discharge  in  bankruptcy.  Rowe  «. 
Guilleaume,  18  Hun,  556. 

Proof  of  fraud,  admissible  in  ac- 
tion on  contract  to  meet  defense  of 
composition  in  bankruptcy.  Tal- 
cott  9.  Harris,  18  Hun,  567. 

Plaintiffs  right  to  discontinu- 
ance and  nonsuit.  Matter  of  Davia, 
7  Daly,  1. 

DISCONTINUANCB. 

What  constitutes  a  discontinii- 
ance  of  an  actiofi  so  as  not  to  pre- 
vent a  second  action  between  the 
same   parties.    Owens  «.  LoomiSy 

19  Hun,  606. 

Allowance  of  dlacontinnmce  of 
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action  on  payment  of  costs,  in  dis- 
cretion of  court.  Order  of  court 
necessary.  WTien  not  permitted. 
Carleton  v.  Darcy,  75  iVl  T,  875. 

DISMISSAL  OP  COMPLAINT. 

Difference  between  a  complaint 
being  dismissed  and  beiug  stricken 
out.  Stanton  v.  King,  76  N.  F.  585. 

Motion  to  set  aside  dismissal  of 
complaint,  where  and  before  whom 
to  be  made.  Van  de  Wiele  v, 
Callanan,  7  Dalt/y  886. 

An  objection  to  the  sufficiency 
of  the  complaint  may  be  taken  by 
motion  to  dismiss;  it  is  not  neces- 
sary to  demur.  Tooker  v.  Arnoux, 
76  if.  n  897. 

Not  a  question  of  discretion,  but 
of  legal  right.     Tooker  v.  Arnoux, 


76  K  r.  897. 
Ruling   on 
how    tested. 
76  K  r.  897. 


motion  to  dismiss, 
Tooker  «.   Arnonz, 


DISTRICT  COURTS  OF  N.  Y. 

Jury  to  be  demanded  at  any 
time  before  trial.  What  sufficient 
assent.  Poyer  v,  N.  T.  Central 
&  H.  R.  R.  R  Co.,  7  Alb.  New  Cos. 
871. 

Court  of  common  pleas  not 
jurisdiction  to  compel  by  man- 
damus justice  of  district  court  to 
insert  statement  in  judgment.  The 
remedy  is  by  appeal.  People  v. 
Callahan,  7  Dalp,  484. 

Court  of  common  pleas  has  no 
power  to  order  new  trial  on  reversal 
of  district  court  judgment.  Such 
reversal,  when  not  final  determina- 
tion of  rights,  no  bar  to  a  new 
action.  Cushing  v.  Vanderbilt,  7 
Daly,  612. 

Bight  to  reatilution  of   money 


paid  on  judgment  of  district  court 
subsequently  reversed  by  court  of 
common  pleas.  Cushing  v.  Van- 
derbUt,  7  Daly,  512. 

Where  notice  of  appeal  from  a 
judgment  of  a  district  court  in  New 
York  City  has  not  been  served  on 
judgment  creditor,  court  of  common 
pleas  may  allow  appeal  to  be  per- 
fected by  such  service  aftei  time  has 
expired.  Zinsaer  v.  Seiler,  7  Dalj/y 
464. 

Affidavit  for  attachment  in  dis- 
trict court  of  New  York  City, 
defective  by  usiqg  "over  and 
above  all  discounts''  instead  of 
"over  all  payments  and  set-offs." 
Solinger  v,  Patrick,  7  Daly,  408. 

DIVORCE. 

Defendant  in  action  for  divorce, 
not  entitled  to  further  notice  on 
failing  to  appear,  after  service  of 
summons.  Park  v.  Park,  18  Sun, 
466. 

Mode  of  setting  aside  fraudulent 
conveyances  to  defeat  alimony. 
Donnelly  v.  Shaw,  17  Eun,  564; 
rev'g  7  Ahb.  New  Cos.  264. 

When  court,  having  refused  to 
decree  a  limited  divorce,  cannot 
give  mother  custody  of  children, 
and  make  provision  for  their  sup- 
port. Discussion  of  the  laws  of 
limited  divorce.  Davis  v,  Davis, 
75  N,  r.  221. 

When  judgment  of,  in  another 
State,  no  defense  to  action  for 
bigamy.  People  v.  Baker,  76  If,  71 
78. 

Alimony,  enforcement  of  the 
payment  of,  by  punishment  for 
contempt  of  court.  Effect  of  giv- 
ing security  for  alimony.  Oane  v. 
Gane,  45  Super,  Ct.  (J.  d  8.)  865. 
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DOMICIL.  [void  for  waijt  of  jurisdictioQ.    Ap- 

What    temi>orary      absence    in  P^^    ^rom    decision    of    drainage 


foreign  couutry  is  consistent  with 
residence  in  United  States.  Matter 
of  Rice,  7  Daly,  23. 

DOWER 

Not  barred  by  false  representa- 
tions of  mortgagor  that  he  is 
unmarried.  Westfall  v.  Hintze,  7 
Abb.  New  Cm.  236. 

Wife's  release  of  dower  by  join- 
ing in  deed,  no  consideration  for 
property  conveyed  to  her.  Carr  v. 
Breese,  18  Ilun,  134. 

Application  for  admeasurement 
of  dower  in  surrogiite's  court 
pending  partition  suit.  Matter  of 
Hughes,  3  2iec(f.  Surr,  18.     ' 

Duty  of  dowress  to  satisfy  accru- 
ing rents.  Graham  v.  Luddington, 
19  Hun,  246. 

Inchoate  dower,  how  affected  by 
judgment  in  partition.  Jordan  «. 
VanEpps,  19  ZTm/j,  526. 

Belease  of,  to  former  husband 
after  absolute  divorce.  Savage  v, 
Crill,  19  Hun,  4. 

Liability  of  widow's  dower  right 
in  surplus  on  foreclosure  for  taxes, 
assessments,  and  costs  of  sale. 
Taylor  v.  Bentley,  3  Ueclf.  Surr.  34. 

Counter-claim  of  estate  against 
widow,  on  application  to  surrogate 
for  dower  right  in  surplus  on  fore- 
closure. Taylor  v.  Bentley,  3  Red/. 
Surr.  84. 

DRAINING  SWAMPS. 

What  necessary  to  be  deter- 
mined under  drainage  act  to  give 
jurisdiction.  Misnomer  of  party 
under  drainage  act,  effect  of. 
Who  has  right  to  object  that  pro- 
ceedings under  drainage    act  are 


commissioners  to  County  court,  and 
then  to-  the  general  term,  supreme 
court,  will  lie,  when.  Notice  of 
appeal,  what  is  necessary  in.  Oir 
whom  served.  Burk  v.  Ayers,  18 
Hu/iy  17, 

DURESS. 

What  constitutes.  Solinger  v. 
Earle,  45  Super.  Ct.  (J.  S  8.)  80. 

Material  variance,  where  answer 
alleges  duress  by  one  and  the  evi- 
dence is  of  duress  by  another. 
Lord  V.  Lindsay,  18  Bun,  484. 

DUTIES. 

Ratification  by  actual  exporter 
of  acts  of  ostensible  exporter  in 
entering  goods  and  receiving  de- 
bentures for  drawback  of  duties. 
Lake  v.  Devoc  Manufacturing  Ck>.^ 
7  Dali/,  161. 

EASEMENT. 

Of  purchaser  of  property  with 
reference  to  a  map  containing  pub* 
lie  squares.  Pratt  v.  Buffalo  City 
Rw.  Co.,  19  llun,  30. 

When  right  of  way  to  rear  build- 
ing is  not  presumed  from  grant  of 
front  building,  although  used  at 
the  time.  Outerbridge  v.  Phelps, 
45  Super.  Ct.  {J.  S  S.)  655. 

In  part  of  street,  when  not  ex- 
tinguished by  adverse  possession. 
St.  Vincent  Orphan  Asylum  v.  City 
of  Troy,  76  N.  T.  108, 

Prescription,  how  affected  by 
change  in  user.  Prentice  v.  Qeiger^ 
74  N.  T.  841. 

EJECTMENT. 

Demand  of.  possession  or  notice 
to  quit,  unnecessary  for  action  of 
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ejectment.  Wood  v.  Wood,  18 
ffun,  850. 

Expenditure  of  money  upon 
premises,  no  defense  to  action  of 
ejectment.  Wood  v.  Wood,  18 
Hun,  350. 

When  plaintiff  in  ejectment,  not 
permitted  to  discontinue,  on  pay- 
ment of  costs.  Carleton  v.  Darcy, 
75  N.  T,  875;  dismissing  appeal 
from  43  Super.  Ct.  (J.  d  8,)  378. 

New  trials  under  the  statute, 
when  allowed.  Phyfe  t>.  Master- 
ton,  45  Super,  Ct.  (J,  <fi  8.)  338. 

When  new  trial  allowed  on  pay- 
ment of  costs.  Bucher  v,  Carroll, 
19  Hun,  618. 

ELECTION  (Of  Officers). 

Application  of  c.  575,  L.  1872, 
regulating  preservation  of  ballots 
in  city  of  Brooklyn,  to  election  of 
State  and  county  as  well  as  city 
officers.  People  ex  rd.  Dailey  t>. 
Livingston,  18j?un,  50. 

Election  of  county  judge  in 
anticipation  of  vacancy  by  incum- 
bent^s  disability  from  age,  valid, 
and  no  vacancy  for  one  appointed 
subsequently  by  governor.  People 
ex  rd,  Joyce  v.  Brundage,  18  Hun, 
291. 

Effect  of  board  of  police  com- 
missioners failing  to  appoint  in- 
spectors of  election  before  October 
1.  People  ex  rd.  Van  Wyck  v. 
Wheeler,  18  Hun,  540. 

Board  of  police  commissioners, 
in  selecting  inspectors  of  election, 
to  treat  majority  party  as  a  whole, 
and  not  to  favor  local  factions. 
People  ex  rd.  Van  Wyck  ©.Wheeler, 
18  Hun,  540. 

Distinction  between  selection  of 
inspectors  of  election  from  *^  mi- 


nority party'*  and  those  from 
"majority  party."  People  ex  rd. 
Van  Wyck  t>.  Wheeler,  18  Hun, 
540. 

EMBEZZLEMENT. 

Embezzlement  under  L.  1874,  c. 
207,  by  officer  of  two  corporations 
by  fraudulently  withholding  money 
from  one  and  appropriating  it  to 
the  other.  Bartow  v.  People,  18 
Hun,  22. 

EMINENT  DOMAIN. 

Right  to  compensation  under,  as 
between  landlord  and  tenant. 
Livingston  v.  Sulzer,  19  Hun,  275. 

EQUITABLE  CONVERSION. 

None  where  power  of  trustees  to 
sell  is  discretionary.  Newell  v. 
Nichols,  75  N.  T.  78;  affi'g  12 
Huny  604. 

EQUITY. 

When  one,  purchasing  subject  to 
mortgage  on  a  judicial  sale,  may 
have  relief  in  equity.  Parkinson 
V.  Sherman,  74  N.  Y.  88. 

When  will  relieve  among  judg- 
ment creditors  of  insolvents. 
Claflin  V.  Maguire,  45  Super.  Ct. 
{J.  d  S.)  621;  Heim  v.  Davenport, 
Id.  523. 

Equities  in  an  action  by  creditors 
against  stockholders  of  bankrupt 
corporation,  how  adjusted.  Pfohl 
V.  Simpson,  74  iV.  T.  187. 

A  provision  making  stockholders 
severally  liable,  does  not  prevent  an 
equitable  action  against  aD.  Pfohl 
V.  Simpson,  74  N.  Y.  137. 

Suit  in,  for  surrender  of  inchoate 
bonds,  and  for  damages  for  their 
detention.  Western  R.  R.  Co.  a, 
Bayne,  75  N,Y.\\  affi'g  11  An, 
166. 
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When  equitable  relief  granted,  to 
have  invalid  negotiable  town  bonds, 
which  created  aprima facie  liability, 
delivered  up  and  canceled,  and 
their  transfer  enjoined.  Town  of 
Bpringport  v.  Teutonia  Savings 
Bank,  73  N.  T.  397. 

Wiien  suit  may  be  bad  to  reinstate 
surrendered  lease.  Clark  v.  Barnes, 
76  N,  r.  801. 

An  equitable  action  will  lie 
against  a  corporation  to  compel  a 
transfer  of  stock.  Cushman  v, 
Thayer  Manufacturing  Jewelry  Co. , 
76  If,  Y.  365. 

Relief  of  second  mortgagees  of 
railroad  against  directors,  who  are 
first  mortgagees.  Caylus  v,  N.  T. 
Kingston  &  Syracuse  R  R  Co.,  76 
N.  r.  609. 

Relief  in  equity  to  prevent  pre- 
mature proceedings  by  surrogate. 
Wright  V.  Flemmg,  76  J\r.  I^  517. 

ERROR. 

What  is  a  sufficient  return  to  a 
writ  of  error.  Manke  v.  People, 
74  N.  T.  415. 

What  writs  of  error  from  court 
of  appeals  and  supreme  court 
reach  and  bring  up  for  review. 
Hunt  c.  People,  76  K  T,  89. 

ESTOPPEL. 

Giving  an  undertaking  and  re- 
taining property  in  action  for 
claim  and  delivery,  estops  defend- 
ants from  denying  that  it  was  in 
tbei  1*  possession.  Diossy  «.  Morgan , 
74  N,  Y.  11. 

When  grantee  is  estopped  from 
contesting  the  validity  of  a  mort- 
gage. Parkinson  v.  Sherman,  74 
K  Y.  88. 

When  a  former  judgment  is  an 


estoppel  to  a  grantee  of  real  estate. 
Cooper  c.  Piatt,  45  Super.  Ct.  {J.  db 
8.)  242. 

When  effectual  to  hinder  subse- 
quent purchaser  assuming  mortgage 
from  setting  up  defense.  Real 
Estate  Trust  Co.  ©T  Balch,  45 
Super,  Ct,  {J.  d  S.)  528. 

Of  defendants  by  admissions  in 
pleading.  Hastings  v.  Drew,  76 
N,  Y,  9. 

When  mechanics^  lienor,  not 
estopped  by  account  rendered  from 
claiming  greater  sum.  Stryker  v. 
Cassidy,  76  N.  Y,  50. 

When  State,  not  estopped  from 
denying  authority  of  clerk  in  State 
treasurer's  office  to  indorse  drafts. 
People  V.  Bank  of  North  America, 
75  N,  Y.  547. 

When  municipal  corporation, 
estopped  from  denying  land  to  be 
a  highway.  SeweU  v.  City  of 
Cohoes,  75  ilT.  Y.  45;  affi'gll  JJmti, 
626. 

When  former  adjudication,  no 
estoppel  to  one  not  a  party  to  ac- 
tion. When  action  of  railroad 
conmiissioners  no  estoppel  to  town. 
Town  of  Springport  v,  Teutonia 
Savings  Bank,  73  N,  Y,  897. 

When  grantee  of  owner  of  land, 
sold  for  internal  revenue  tax,  not 
estopped  from  objecting  to  irregu- 
larity of  the  tax  sale.  Brown  v. 
Goodwin,  75  N,  Y,  409. 

When  applicable  to  assignee  of 
mortgage  against  subsequent  as- 
signee. Brown  v,  Johnston,  7 
Ahb,  New  Cus,  188. 

When  defendant  estopped  from 
denying  that  a  case  was  not  witain 
jurisdiction  of  justice  of  the  peace. 
Bradner  v,  Howard,  75  jV.  Y,  417; 
affi'g  14  Eun,  420. 
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Blank  certtficata  a(  Uan^tvr  ot 
stock  and  power  of  attorney  will 
not  estop  owner  from  showiug  that 
holder  liad  no  authority  to  pledge. 
Merchants'  Bonk  e.  LivingGLoa,  74 
Jf.  r.  323. 

Wlien  a  person  Coovejing  land 
with  a  limited  Tos^rvaliun  after- 
wards conveys  the  reservation  ivilh 
warranty,  and  without  tlie  limita- 
tion, and  ^uWquerlly  Liecoraus  re- 
posseisL-d  of  the  laoil  as  orijjioullj 
convejcd,  is  estoppecl  by  his  war- 
ranty. Lacustrme  Co.  t.  Lake 
Onano,  dtc.  Co.,  19  Ifiin,  47. 

Estoppel  of  wife,  After  accepliug 
acts  of  husband,  from  denying  his 
agency.  Fowler  v.  Lockwood,  3 
Jierf/.  Surr.  4G5. 

When  wife  cannot  avoid  contract 
of  her  husband  for  a  sak'  of  her 
htnda.  Hcnslcr  v.  Befiin,  IQIIun, 
084. 

Estoppel  of  husband  from  claim- 
ing  money  in  wife's  uamc  as  hia.  by 
oatli  tliat  bijii  left  au  estate.  Gar- 
▼ey  e.  McCue,  8  liflf.  Sitrr.  313. 

What  will  not  estop  insured  from 
•etting  up  false  rep  rescu  tat  loos 
made  by  company  to  induce  insur- 
ance. Bohrachncider  d.  Knicker- 
bocker  L.    Ids.    Co.,    76   Jf.     F. 

sie. 

What  does  not  estop  one  from 
objecting  to  a  nuiwancc.  Adams 
V.  Popham,  70  JV.  F.  410. 

Ship-owner,  when  estopped  from 
claiming  freight  money.  Ilorris  t. 
Burdett,  70  JV.  7.  583. 

EVIDENCE. 

I.  JcDicuL  Notice. 

Custom'  in  New  York  City  first 

to  regulate  and  grade,  and  then 

to  pave,  aa  separate  and  distinct 


worka,  not  token  judicial  notice  of. 
Matter  of  Walker,  73  N.  T.  854; 
rev'g  14  Uun,  148. 

n.  Presumptions. 

Presumption  of  sanity  of  alleged 
crimiual:  burden  of  proof  of  in- 
sanity on  one  alleging  it.  Brotlier- 
ton  c.  People,  73  iV.  T.  15B;  affi'g 
14  Mm,  488. 

Presumption  of  right  of  action 
for  compensation  for  injuries  to  tlio 
person  in  foreign  country.  Uc- 
Donald  e.  Mallory,  7  AJib.  A'ea  Cm. 
84, 

Presumption  of  disposition  by 
executor  of  property  specifically 
bequeathed  according  to  directions 
in  wilL  Matter  of  Pollock,  3  Bflf. 
Surr.  100. 

Jury  may  draw  inferences  from 
probabilities.  Wygant  t.  Nat'l 
Burglar,  &c.  Co.,  48  Saptr.  Ct. 
IJ.  &  S.)  107. 

When  good  faith  in  a  subsequent 
purchaser  of  real  estate,  as  a  de- 
fence, will  not  be  presumed.  Lo- 
cusirine  Co.  r.  Lake  Ouano,  Ac. 
Co.,  19  ifun,  47. 

Appr^sal,  when  presumed  from 
arbitrators'  award  dividing  prop- 
erty, Hiscocko.  Harris,  74  JV.  7. 
108. 

Conveyance  to  church  corpora- 
tion, presumed  tohave  been  madeon 
proper  order.  Eappcl  r.  Choari 
Zedek  Cong'n,  19  Hun,  804. 

No  presumption  in  kw  of  Bur- 
vivorsliip  of  jwrsous  perishing  by 
COmiDOn  disaster.  Burden  of  proof 
on  one  claiming  by  sunivorsbip. 
NehoU  b.  Nichols.  75  N.  7.  78; 
affi'g  13  Eim,  004. 

No  presumption  of  survivorship 
where  several  perish  in  same  cataa- 
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trophe.  Stinde  v,  Goodrich,  8 
Bed/.  8urr,  87. 

What  is  necessary  to  rebut  the 
presumption  that  the  general  term 
reviewed  the  facts.  Verplanck  t>. 
Member,  74  K  F.  620. 

Admissibility  of  decree  of  di- 
vorce by  testator's  former  wife, 
against  later  wife,  to  show  contes- 
tant's legitimacy.  Gk)uraud  v, 
Gouraud,  8  Bed/.  8urr,  262. 

Presumption,  when  agent  refuses 
to  deliver  up  unmatured  negotiable 
obligations  of  principal,  tliat  they 
have  been  transferred  to  hona  jtdt 
purchasers  for  value.  Western  R. 
R.  Co.  tj.  Bayne,  75  N,  T.  1 ;  affi'g 
11  Hun,  166. 

Presumptions  as  to  partnership 
paper  and  the  use  of  firm  name  on. 
St.  Nicholas  National  Bank  «. 
Savey,  45  Super.  Ct.  {J.  <fc  8.)  97. 

Conveyance  by  fictitious  grantor, 
no  presumption  of  possession  in 
grantee.  David  v.  Williamsburgh 
City  Fire  Ins.  Co.,  7  Abb,  New 
Cos.  47. 

in.  Burden  op  Proof. 

Burden  of  proof,  when  on  carrier 
to  show  that  he  delivered  the  goods. 
Matteson  f>.  New  York  Central  & 
Hudson  River  R.  R.  Co.,  76  K  T, 
881. 

Burden  of  proof  to  show  excuse 
for  delay  in  transportation.  Tier- 
ney  t?.  New  York  Central  &  Hudson 
River  R.  R.  Co.,  76  K  F.  805. 

Burden  of  proof  in  action  on  di- 
verted accommodation  note.  The 
People  tJ.  Crapo,  76  N.  F.  288. 

Rule  as  to  burden  on  contributory 
negligence.  Schappert «.  Ringler, 
45  8v2>er,  Ct.  (J.  d  8.)  345. 

Burden  of  proving  regularity  on 


one  seeking  to  enforce  assessment. 
Nichols  V.  Voorhis,  18  Jlun,  33. 

In  action  for  services,  defense 
a  contract  by  defendant  as  agent, 
burden  of  proof  with  plaintiff  to 
show  defendant's  want  of  authority. 
Noe  t>.  Gregory,  7  Daly,  283. 

What  necessary  to  be  proven  to 
render  warehouseman  liable  for  loss 
of  goods  by  theft.  Burden  of 
proof  on  plaintiff.  Claflin  €. 
Meyer,  76  N.  F.  260;  rev'g  43 
8uper.  Ct.  {J.  <fi  8.)  1. 

Burden  of  proof  in  insurance 
cases,  when  it  is  on  defendant. 
Murray  v.  New  York  Life  Ins. 
Co.,  19  Bun,  350. 

Corporation,  claiming  a  lack  of 
power  within  its  general  scope, 
assumes  the  burden.  Eappel  v, 
Chaari  Zedek  Cong'n,  19  Bun,  364. 

IV.    Best  ajxd  Sbcondabt  Evi- 

DENCB. 

Search  by  plaintiff's  attorney,  not 
sufficient  exercise  of  diligence  for 
introduction  of  secondary  evidence 
of  order  of  arrest,  and  proof  of 
search  by  clerk  of  court  or  one 
equally  competent,  necessary.  Jo- 
suez  V.  Conner,  7  Dalpy  448. 

VI.  Opinions  op  Witnesses. 

Opinion  as  to  character  of  stone 
pile,  and  likelihood  to  frighten 
iiorses,  competent.  Eggleston  v, 
Columbia  Turnpike  Road,  18  Bun, 
146. 

When  an  opinion  of  witness, 
added  to  an  answer,  may  be 
stricken  out.  Ryan  v.  People,  19 
Bun,  188. 

When  experts,  upon  comparison 
in  court  of  signature  to  a  note  witli 
admitted  genuine  signatures,  with- 
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out  any  other  knowledge  of  a 
person^s  handwriting,  can  express 
an  opinion  as  to  its  genuineness. 
Miles  tj.  Loomis,  75  N.  7.  288; 
affi'g  10  Hun^  873;  ovemiling,  so 
far  as  in  conflict,  Peoples.  Spooner, 
1  Den.  343;  Jackson  ex  dem,  v. 
Phillips,  9  Caw,  04;  Phoenix  Fire 
Insurance  Co.  v.  Philips,  18  Wend, 
81. 


The  testimony  of  experts,  though 
uncontradicted,  is  not  always  con- 
clusive. Cornish  v.  Farm  Buildings 
Fire  Insurance  Co.,  74  iV.  F.  207. 

Vn.   Pabol  Etidencb  to  Vary 
A  Writing. 

Oral  evidence  cannot  be  admitted 
to  change  written  agreement.  Mun- 
Bell  f>.  Flood,  46  Super.  Ct,  (J,  <fc 
8,)  400. 

Parol  evidence  may  show  that 
one  of  several  parties  to  a  lease 
signed  as  surety,  when.  Ejiowles 
«.  Cuddeback,  19  Hwny  500. 

DL  Res  Gbstjb. 

Unexecuted  agreement  as  part  of 
ree  geetc^  and  for  what  admissible. 
Eager  t>.  Crawford,  76  K  T.  07. 

Business  interviews  as  part  of  res 
geitm.  Booth  v.  Cleveland  Mill 
Co.,  74  N.  T.  15,  28. 


X.  Confessions. 

Unaccepted  offer  of  judgment, 
inadmissible  in  evidence.  (Code 
Civ.  Pro.  $  737.)  Lintzi^.  Howard, 
18  Hun,  424. 

What  not  improper  influence 
to  induce  a  confession.  Cox  v. 
People,  10  nun,  430. 

Admissibility  of   coxjiession 
prisoner  made  while  under  unlawful 
arrest.  Balbov.  People,  10  J9tin,424. 


XL    Admissions    JVln>   Declara- 
tions. 


Declaration  of  third  party,  when 
not  admissible.  Cohn  o.  Ooldman, 
76  N,  Y,  284. 

What  is  not  a  sufficient  reference 
to  a  third  person  to  render  his 
declarations  admissible.  Lambert 
V.  People,  76  N,  T,  220. 

Admission  of  principal,  when  not 
binding  on  sureties  on  undertuking 
on  appeal.  Rae  v.  Beach,  70  N.  Y, 
164. 

Admissions  under  supplementary 
proceedings,  not  admissible  against 
debtor  in  criminal  proceedings. 
Loomis  V,  People,  10  Han^  601. 

Incompetency  of  declaration  of 
former  owner  of  land.  Foote  o. 
Beecher,  7  AW),  New  Cos,  858. 

Declarations  as  to  claim  of  title 
in  proof  of  adverse  possession,  need 
not  be  made  while  on  premises, 
if  in  possession.  Swettenham  t, 
Leary,  18  Hun,  284. 

Sufficiency  of  evidence  to  admit 
ante  mortem  declarations.  Brother- 
ton  V,  People,  75  N.  Y,  150 ;  affi^g 
14  Hun,  486. 

Weight  of  admissions  as  evi- 
dence where  they  consist  of  what 
third  person  heard  party  say,  dis- 
tingmshed  from  that  where  made 
directly  by  party.     Davis  v,  Davis, 

7  Daly,  308. 
When  declarations  of  party  given 

foi*  purpose  of  impeachment,  not 
evidence  upon  issues  in  case. 
Cooper  V.  Eastern  Transportation 
Co.,  75  N,  Y,  116. 

Inadmissibility  of  testimony  of 

surety  on  executor's  bond  as    to 

oCj statements   of    deceased.      (Code 

Pro.  800.)    Montgomery  v.  Miller, 

8  Bed{f.  8urr.  164. 
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AIM.  Documentary  Etidence. 

Proof  of  foreign  law.  Presump- 
tion as  to  nationality  of  vessel. 
Comparison  of  signatures.  Hynes 
c.  McDermott,  7  Abl?.  New  Cas. 
86. 

Comparison  of  handwriting  by  a 
referee.  Hunt  v.  Lawless,  7  Abb. 
New  Cas,  113. 


Bufficient  evidence  of  judgment  of 
discontinuance.  Bradner  9.  How- 
ard, 75  N  Y.  417;  affi'g  14  Hun, 
420. 

Justice^s  judgment,  how  proved ; 
oath  of  justice  without  production 
of  docket,  effect  of.  Dorr  v. 
City  of  Troy,  19  Uun^  233. 

Distinction  as  to  conclusiveness 
of  evidence  between  records  of 
criminal  convictions,  and  judg- 
ments in  civil  actions  between  the 
parties.  Sims  «.  Sims,  75  N.  T, 
466;  rev'g  12  7/mw,  231. 

Notary's  certificate,  how  far  evi- 
dence that  oath  was  administered. 
Case  V.  People,  76  N.  T.  242. 

Admissibility  in  evidence  of 
resolution  by  board  of  commis- 
8ionei*s  of  sinking  fund,  rescinding 
previous  resolution  fixing  fees  of 
its  appraiser  in  action  to  recover 
them.  Bleecker  v.  Mayor,  &c.  of 
the  City  of  New  York,  7  Daly, 
430. 

A  judgment  record  not  disclos- 
ing official  character  against  cit}' 
marshal  for  seizing  proi)erty, 
admissible  in  evidence  in  ac- 
tion against  surety  on  the  judg- 
ment. Mayor,  &c.  tj.  Ryan,  7 
Daly,  430. 

Complete  record  of  judgment, 
but  defective  exemplification.  Bur 
nell  p.  Weld,  76  N.  F.  103. 


Judgment  of  divorce  in  another 
State,  for  what  competent  in  action 
for  bigamy.  People  t?.  Baker,  76 
N.  r.  78. 

When  judgment  against  corpora- 
tion, conclusive  against  trustees  and 
stockholders.  Hastings  t>.  Drew, 
76  N.  Y.  9. 

Use  of  testimony  of  first  hearing 


When  docket  of  justice's  court,  o°   re-hearing    before    surrogate, 


where  decree  reversed  by  appellate 
court  Matter  of  Wright,  3  Red/, 
Surr.  362. 

Competency  of  schedules  of  as- 
sets and  liabilities  in  bankruptcy 
to  sIjow  false  representations.  Ab- 
bott V.  People,  75  N,  Y.  602. 

Entries  in  plaintiflTs  books,  when 
not  evidence.  Peck  r,  Keller,  76 
N.  7.  604. 

Where  first  entry  on  slate  docs 
not  preclude  account-books  as  evi- 
dence.  Matter  of  McGoldrick  v. 
Wilson's  Executor,  18  Hun,  443. 

Entry  in  book  by  testator  alone 
insufficient  evidence  of  advance- 
ment. Marsh  v.  Brown,  18  Hun^ 
319. 

Devisee  allowed  to  explain  entry 
of  testator  offered  by  execiitor  as 
proof  of  advancement.  (Code  Civ. 
Pro.  §  829.)  Marsh  v.  Brown,  18 
Hun,  319. 

Book  of  account,  sufficient  evi- 
dence of  indebtedness,  when  cor- 
rectness confirmed  by  other  settle- 
ments therefrom.  Matter  of 
McGoldrick  tJ.  Wilson's  Executor, 

18  Hin,  448. 
When  memorandum   not  neces- 
sary.    Harvey  c.  Cherry,  76  iV.  F. 
439. 

When  a  witness  may  testify  from 
a  memorandum.    Palmer  «.  People, 

19  Huny  873. 
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XrV.  Rules  Relative   to  Par- 
ticular Facts  and  Issues. 

When  suspicious  circumstaDces, 
not  sufficient  evidence  of  violation 
of  injunction  to  render  one  liable  to 
punishment  for  contempt.  Slater 
t>.  Merritt,  75  JV.  F.  268. 

When  jury  not  bound  by  uncon- 
tradicted evidence  of  an  interested 
witness.  Brooklyn  Crosstown  R 
R.  Co.  V.  Strong,  75  iV.  F.  691. 

Evidence  required  to  sustain 
"p&Tol  trust.  Mason  v,  Libbey,  19 
Hun,  119.  * 

Sufficient  proof  of  title  to  per- 
sonal property  in  action  against  one 
seizing  it  under  insufficient  process. 
Oberwarth  v,  McLean,  7  Daly,  70. 

Objection  to  evidence,  must  point 
out  the  defect.  Ross  v,  Campbell, 
19  Hun,  615. 

What  constitutes  transaction 
with  deceased  to  exclude  evidence 
under  Code.  Hanunond  v,  Schultze, 
^IS  Super,  Gt,  (J.  db  S,)  611. 

When  evidence  proper  at  the 
time  when  given,  is  aground  for 
reversal  for  lack  of  connecting  evi- 
dence. American  National  Bank  v. 
Wheelock,  45  Super  Ct.  (J,  <fc  S,) 
205. 

To  show  real  party  to  written 
instrument.  7  Ahb,  New  Cm,  12, 
note. 

Evidence  in  a  trial  in  another 
action,  how  far  admissible.  New 
York  Guaranty  &  Indemnity  Co.  o. 
Gleason,  7  AUb.  New  Cob.  884. 

Wlieu  Impossible  to  know 
whether  improper  evidence  may  be 
disregarded  as  harmless.  New 
York  Guaranty  &  Indemnity  Co. 
V,  Gleason,  7  Abb,  New  Cos.  834. 

Whether  a  particular  use  of  a 
running  stream  is  reasonable,  is  a 


question  for  the  jury.     Prentice  «• 
Geiger,  74  N.  F.  841. 

2.  Arson, 

Sufficient  evidence  to  go  to  the 
jury  on  question  of  accessory  before 
the  fact  in  arson,  what  is.  Levy  v. 
People,  19  Hun,  888. 

8.  AssauU  and  Battery, 

Distinction  between  evidence  of 
resistance  in  proof  of  charge  of 
indecent  assault  and  battery  upon 
female  child  and  one  upon  adult. 
People  ex  rel,  Engle  v.  Special 
Sessions,  18  Hun^  830. 

4.  Attorney  and  Client. 

In  action  on  special  contract  for 
attorney's  services,  value  of  services 
cannot  be  recovered  on  failure  to 
prove  contract,  or  its  performance. 
Stilwell  V.  Hernandez,  7  XkUy,  485. 

6.  Bills,  Notes,  and  Cheeks, 

In  an  action  on  a  note  the 
defendant  may  prove,  under  a  gen- 
eral denial,  an  alteration  rendering 
it  void.  Schwarz  v,  Oppold,  74 
N.  F.  307. 

Fraudulent  alteiations  of  note 
proved  under  a  general  denial. 
Schwarz  v,  Oppold,  7  Daly,^  121. 

To  show  knowledge  of  insolvency 
sufficient  to  create  unlawful  prefer- 
ence by  transfer  of  notes.  Upham 
0.  New  York  Loan  &  Trust  Co.,  76 
N.  F.  1. 

Admissible  evidence  of  genuine- 
ness of  signature  to  promissory 
note.  Bardin  v,  Stevenson,  75  N. 
F.  164. 

When  in  action  against  accommo- 
dation indorser  of  a  promissory  note, 
evidence  is  inadmissible  that  money 
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applied  by  the  plaintiff  to  another 
note  was  raised  on  defendant's 
indorsement  to  be  applied  to  note 
in  suit.  Harding  v.  Tifft,  75  N. 
r.   461. 

Sufficiency  of  evidence  to  show 
an  instrument  in  wnting  to  be  a 
receipt,  not  a  promissory  note. 
Dc  Lavallette  «.  Wendt,  75  N.  T, 
570;  modifying  and  affi'g  11  Huny 
432. 

Parol  evidence,  not  admissible  to 
contradict  promissory  note.  First 
National  Bank  of  Whitehall  v.  Tis- 
dale,  18  Hun,  151. 

What  is  sufficient  evidence  of 
ownership  of  notes  by  municipal 
corporation.  City  of  Buffalo  v. 
Hettinger,  76  N.  F.  393. 

Evidence  that  note  was  delivered 
not  as  a  gift,  but  for  a  valuable 
consideration.  Gowes  v,  Cornell, 
75  N,  T.  91. 


7.  Bond9. 

Original  bond  produced  in  evi- 
dence, but  not  made  an  exhibit, 
when  proper.  Hood  t?.  Hood,  19 
EuTiy  300. 

When  affidavit  of  town  assessors, 
not  conclusive  evidence  of  consent 
of  majority  of  voters  to  issuing  of 
bonds.  To^vn  of  Springport  v, 
Teutonia  Savings  Bank,  75  N.  T. 
897. 

11.    Carriers, 

Insufficiency  of  evidence  that 
goods  were  abstracted  from  pack- 
ages while  in  possession  of  com- 
mon carrier.  Burden  of  proof  on 
plaintiff.  Canfield  v,  Baltimore 
and  Ohio  R.  R.  Co.,  75  N.  T. 
144;  rev'g  43  Super.  Ct,  {J,  dt  8.) 
562. 


13.    ChatteU, 

Sufficient  proof  by  plaintiff  as  to 
continued  possession  and  sales  of 
chattels  by  mortgagee  to  raise  pre- 
sumption of  fraud  in  an  action  to 
recover  from  mortgagee  proceeds  of 
sale.  Southai*d  v.  Benncr,  7  Daly^ 
40. 

Proof  of  transfer  of  chattel  mort- 
gage, in  absence  of  written  assign- 
ment. Shuler  v,  Boutwell,  18  Ilun^ 
171. 

Exclusion  of  chattel  mortgage  as 
evidence  in  action  for  claim  and 
delivery.  Hoffman  v.  Conner,  76 
N.  Y.  121. 

11.   Conspiracy, 

Evidence  of  conspiracy.  What  is 
part  of  res  gestcs  in  conspiracy.  N. 
Y.  Guaranty  and  Indemnity  Co.  e. 
Qleason,  7  Alih.  New  Cos.  834. 


16.   Contracts, 

When  undue  influence  by  one 
party  to  a  contract  will  not  be  pre- 
sumed, but  must  be  proved. 
Corace  t?.  Cornell,  75  N.  Y,  91. 

Admissibility  of  evidence  as  to 
the  value  of  the  subject  of  a  con- 
tract to  determine  the  probability 
of  such  contract  being  made.  Cor- 
nell «.  Markham,  19  Hun^  275. 

Verbal  agreement  in  reference  to 
subject-matter  of  written  contract, 
admissible  in  evidence  in  action  for 
specific  performance  of  latter. 
Jones  V.  Jones,  18  Run^  438. 

What  acts  take  a  verbal  contract 
for  the  sale  of  lands  out  of  the 
statute  of  frauds.  Hcnsler  v. 
Sefrin,  19  Hun,  564. 

17.   Conversion. 
Auction  price  for  goods,  not  con- 
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elusive  evidence  of  value  in  action  violence,  proved  on  behalf  of  pris- 


for  conversion.    Fhilbrook  v,  Kel- 
logg, 18  Uun,  399. 

Failure  to  establish  conversion 
by  proof  of  requisite  demand  in 
action  for  claim  and  delivery.  Howe 
Sewing  Machine  Co.  «.  Haupt,  7 
Daly,  108. 

18.    Corporations. 

Notice  to  stocl^holders  in  case  of 
Increase  of  capital,  how  proved; 
corporation  books  as  evidence. 
Cuykendall  «.  Douglass,  19  Hun, 
617. 

Corporate  seal  as  prima  facie 
evidence  of  authority  and  genuine- 
ness. Canandaigua  Academy  v. 
McEechnie,  19  Hurk,  62. 

21.    Covenants. 

General  allegation  of  damages, 
with  proof  of  diminished  receipts, 
sufficient  to  sustain  verdict  where 
breach  of  covenant  not  to  engage 
in  competitive  business  is  proved. 
Dethlefs  «.  Tamsen,  7  Daly,  854. 

22.   Crimes. 

As  to  sufficient  evidence  of  pre- 
meditation in  case  of  murder. 
Balbo  tj.  People,  19  Hnn,  424. 

Admissibility  of  evidence  that 
property  found  with  that  described 
in  indictment  was  also  stolen. 
Boland  v.  People,  19  Iliin,  80. 

Testimony  of  an  accomplice  may 
be  corroborated  though  he  has  not 
been  impeached.  Mosber  c.  People, 
19  Dun,  C25. 

Evidence  of  accomplice,  admis- 
sion and  weight  of.  N.  Y.  Guar- 
anty and  Indemnity  Co.  v.  Gleason, 
7  Abb.  New  Cas.  334. 

How  character  of   deceased  for 

Vol.  VII. 


oner  on  trial  for  killing.  McKenna 
p.  People,  18  Hun,  580. 

What  questions  should  not  be 
asked  prisoner  when  a  witness. 
People  V.  Crapo,  70  N.  Y.  288. 

Testimony  of  physician  as  to 
symptoms  during  last  sickness  of 
deceased,  admissible  in  evidence  on 
trial  of  alleged  poisoner.  (Code  Civ. 
Pro.  §  834.)  Pierson  c.  People,  18 
Hun,  239. 

23.  Damages. 

Evidence  as  to  resemblance  of 
two  stores  admissible,  where  ques- 
tion of  damage  by  competitive 
business  arises.  Evidence  of  di- 
minished receipts  also  admissible. 
Dethlefs  v.  Tamsen,  7  Daly,  354. 

Sufficient  evidence  for  jury  of 
no  contract,  where,  in  action  for 
damages  in  not  delivering  goods, 
defendant  introduces  evidence 
to  show  consideration  (worth- 
less notes)  was  given  to  defraud, 
accepted  to  institute  criminal  pro- 
ceedings and  offered  back.  Royce 
V.  Watrous,  7  Daly,  87. 

Measure  of  damages  for  loss  of 
services  of  married  woman  to  hus- 
band, how  receivable.  Minick  «. 
City  of  Troy,  19  Hun,  253. 

Professional  man  may  testify  as 
to  his  earnings  to  show  amount  of 
damages.  Nash  v.  Sharpe,  19  Hun^ 
3G5. 

26.  Deeds. 

When  a  deed  may  not  be  evi- 
dence of  an  agreement  which 
would  be  valid  without  seal. 
Schaefert?.  Ilenkel,  75  N.  T.  878; 
S.  C,  1  Abb.  New  Cas.  1. 

Insufficiency  of  recitals  in  deed 
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from  a  United  States  collectot  of 
internal  revenue,  prima  facts  to 
make  out  a  right  in  him  to  sell  real 
estate.  Brown  v,  Qoodwin,  75  If. 
T.  409. 

Of  what  facts  only  a  deed  from  a 
United  States  collector  of  internal 
revenue  is  prima  facie  evidence. 
Brown  v.  Qoodwin,  75  Jf  71  409. 

Recital  in  deed  Is  prima  fade 
evidence  of  consideration  required 
under  recording  act.  Page  v. 
Waring,  76  JT.  F.  463. 

27.  Divorce, 

Amount  and  conclusiveness  of 
evidence  in  action  for  divorce  on  a 
question  in  which  a  crime  is 
involved.     Davis  v,  Davis,  7  Daly, 

SOS. 

80.  Ejectm^ent, 

Sufficient  evidence  for  jury  on 
question  of  practical  boundary  line 
in  action  of  ejectment,  defense 
adverse  possession,  plaintiff  having 
allowed  erection  of  building,  &c., 
without  objection.  Swettenham  v, 
Leary,  18  Eun,  284. 

81.  Elections. 

Failure  to  comply  with  directions 
of  statute  for  preservation  of  bal- 
lots does  not  affect  their  compe- 
tency as  ^idence  in  action  of  qvo 
warranto  to  oust  from  office  with- 
out proof  of  fraud  or  misfeasance. 
People  ex  rel.  Dai  ley  v.  Livingston, 
18  ffun,  59. 

32.  Embezzlement. 

Books  kept  by  other  bank 
officers,  admissible  to  prove  embez- 
zlement by  fellow  officer.  Hum- 
phrey V.  People,  18  Hun^  393. 


35.  Executors  and  Admirdslraton. 

What  is  not  sufficient  evidence 
of  death  to  authorize  the  issuing  of 
letters  of  administration.  Roderi- 
gas  V.  East  River  Savings  Institu- 
tion, 76  N.  T.  316. 

Administration  of  estate,  pre- 
sumed from  lapse  of  time.  Yan 
Giesen  v.  Bridgford,  18  JStin,  78. 

41.  Felony, 

Admissibility,  on  trial  for  felony, 
of  evidence  tending  to  show 
another  felony.  Pierson  v.  People, 
18  Hun,  239. 

Competency  as  witness  here  of 
person  convicted  of  felony  in 
another  State.  Inconclusiveness 
of  record  of  conviction.  Sims«. 
Sims,  75  N,  T,  466:  rev'g  12  Hun^ 

231. 

42.  Forgery. 

Magnifying  glass,  proved  correct, 
is  admissible  to  detect  forgery. 
Frank  v.  Chemical  National  Bank, 
45  Buper.  Ct.  (J.  d  S.)  452. 

43.  Fraud. 

Complaint  for  fraud,  not  sustained 
on  ground  of  mutual  mistake. 
Mc3Iichael  v.  Kilmer,  76  K  T.  36. 

Sufficient  evidence  of  debtor's 
acts  in  keeping  double  set  of  books 
and  concealment  of  goods,  to  send 
case  to  jury  on  question  of  fraud 
in  procuring  composition  deed. 
Smith  f>.  Salomon,  7  Daly,  216. 

When  proof  of  fraud,  only  nec- 
essary in  action  to  vacate  assess- 
ments for  error  or  irregularity. 
When  proof  of  actual  damage,  not 
necessary.  Matter  of  Pet.  of 
Emigrant  Ind.  Savings  Bank,  75 
K   7,  388. 

Order  of  arrest  and  affidavit  on 
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which  granted,  admissible  in  proof 
of  fraud.  Talcott  v.  Harris,  18 
ffun,  567. 

Proof  of  fraud  to  set  aside  con- 
tract for  public  work.  £[ingsley  v. 
City  of  Brooklyn,  7  AblK  New  Ccu. 

2S. 

46.  Mghtoaya. 

Abandonment  of  a  highway, 
what  evidence  not  sufficient.  Mc- 
Carthy V,  Whalen,  10  Hun,  503. 

48.  HtUband  and  W\fe, 

That  contract  of  a  married 
woman  was  for  benefit  of  separate 
estate,  what  is  sufficient.  William^ 
8on  «.  DujSy,  10  Sun,  812. 

51.  InMnity, 

Decision  of  probate  judge,  when 
not  conclusive  as  to  person's  insan- 
ity. Newton  «.  Mutual  Benefit 
Life  Ins.  Co.,  76  ^;  F.  426. 

52.  Insurance. 

Failure  to  deny  alleg^ation  of  loss 
by  fire,  and  agreement  estimating 
value  of  articles  destroyed,  pnma 
facie  evidence  of  damage.  Lasher 
«.  Western  National  Ins.  Co.,  18 
Eun,  08. 

Presumption  as  to  delivery  from 
properly  mailing  proof  of  loss  in 
insurance  case.  Bell  v.  Lycoming 
Fire  Ins.  Co.,  10  Hun^  238. 

Retention  without  objection  of 
proof  of  loss  received  too  late,  as 
evidence  of  a  waiver  of  condition 
in  policy.  Bell  d.  Lycoming  Fire 
Ins.  Co.,  10  ffun,  238. 

Waiver  of  conditions  in  insurance 
policy  may  be  shown  by  parol  not- 
withstanding clause  in  policy  to  the 
contrary.  Dilleber  v.  Knicker- 
bocker Life  Ins.  Co.,  76  N.  T.  567. 


53.  Intents 

Conversation  to  show  intent  of 
contract  Hill  v.  Miller,  76  If.  T. 
32. 

Effect  of  admissions  that  pay- 
ment was  applied  to  a  x>curticular 
account,  on  offer  to  show  intention 
to  apply  to  another.  Wright  v. 
Wright,  7  Dalyy  55. 

56.  Landlord  arid  Tenant. 

When  facts  as  to  whether  tenant 
remains  in  possession  after  expira- 
tion of  lease  through  fault  of  land- 
lord, or  whether  he  voluntarily 
holds  over,  constitute  conflicting 
evidence^  Smith  «.  AUt,  7  Daly, 
402. 

A  written  lease  merges  contem- 
poraneous oral  stipulations.  Wil- 
son V.  Decn,"  74  N.  T.  531. 

Parol  agreement  in  regard  to 
fixtures,  when  not  merged  in 
written  lease.    Lewis  €.  Seabury, 

74  K  T.  400. 

57.  Larceny, 

To  explain  possession  of  property 
in  trial  for  larceny.  People  €. 
Crapo,  76  N.  Y.  288. 

63.  MalkUme  Prceecution. 

Evidence  as  to  effect  of  arrest  on 
plaintiff^s  mind  and  feelings,  admis- 
sible on  assessment  of  damages  for 
malicious  prosecution.  So  are 
newspaper  accounts  of  the  arrest. 
Thompson  v.  Lumley,  7  Daly,  74. 

• 

64.  Malpra^ioe. 

Evidence  to  sustain  action  for 
malpractice  in  treatment  of  dis- 
located elbow.    Carpenter  «.  Blake, 

75  K  r.  12;  affi'g  10  Hun,  858. 
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ee.  Mistake. 

Necessity  of  clear  evidence  of 
mutaal  mistake  or  fraud  to  author- 
ize refonnatioa  of  written  agree- 
aient.  Moran  v,  McLarty,  75  iV.  F. 
25;  affi'gll  Run,  66. 

57.  Money  Meeeived  and  Paid. 

How  controlled  by  form  of  com- 
plaint in  action  for  money  had 
and  received^  Am.  Nat'l  Bank«. 
Wheelock,  45  Super.  Ct.  (J.  <fe  8.) 
205. 

What  necesiBary  to  sustain  action 
ior  money  had  and  received.  Re- 
<2uisite  proof  in  civil  action.  N.  Y. 
Guaranty  &  Indenmity  Co«  v.  Qlea- 
son,  7  Abb.  New  Cos.  834. 

69.  Negligence. 

When  conflict  of  evidence  as  to 
giving  statutory  signal  at  railroad 
crossing'  to  be  settled  by  jury. 
Voak  D.  Northern  Central  Rw.  Co. , 
75  N  T.  320- 

Necessity,  in  action  against  rail- 
road company  for  causing  death  at 
a  railroad  crossing,  of  showing  that 
the  one  killed  exercised  proper 
care  for  his  own  safety.  Cordell 
«.  N.  Y.  Central  &  H.  R.  R  R  Co., 
75  N  T.  830. 

What  sufficient  evidence  of  con- 
tributory negligence  of  one  killed 
at  railroad  crossing.  Cordell  v.  N. 
Y.  Central  &  H.  R  R  R.  Co.,  75 
N.  T.  330. 

What  sufficient  to  show  contribu- 
tory negligence  in,  on  approaching 
a  railroad  crossing.  Salter  v.  Utica 
and  Black  River  R  R.  Co.,  75  N 
T.  273. 

Acts  of  one  in  climbing  over 
train  of  cars,  conclusive  evidence 


V.  D.  A  H^  Canal  Co.,  18  ffun, 
102. 

When  contributory  negligence  m 
question  of  fact.  Weed  v.  Village 
of  Balston  Spa^  76  N.  Y.  327. 

Declarations  of  deceased  as  to 
the  manner  of  his  injury,  when 
admissible.  Waldele  v.  N.  Y.  C 
<&  H.  R  R  R  Co,,  19  Hun,  69. 

Admissibility  of  agreem<ent  be^ 
tween  horse  railroad  company  and 
a  municipality  to  keep  street  in  re-' 
pair,  to  show  negligence.  Mc- 
Mahon  «.  Second  Ave.  R,  R  Co.^ 
75  N  T.  231;  affi'g  11  JJim,  347. 

Condition  of  street  long  after 
the  accident,  how  incompetent. 
Minick  v.  City  of  IVoy,  19  Hunj 
253. 

When  resolution  of  commoD 
council  directing  removal  of  ob^ 
struction  in  street  after  an  accident 
caused  thereby,  competent  in  ac^ 
tion  against  city  for  negligently 
allowing  it.  Scwell  9.  City  of 
Cohoes,  75  JV.  r.45;  affi'g  11  Hun^ 
626. 

That  extra  precaution  was  takcD 
after  accident,  as  evidence  of  fault. 
Harvey  t?.  N.  Y.  C.  &  H.  R  R  R 
Co.,  19  Hun,  556. 

Notice  of  insufficiency  of  assist' 
ance,  a»  affecting  injury  to  servant. 
Harvey  v.  N.  Y.  C.  &  H.  R.  R  R. 
Co.,  19  Hun^  556. 

Incompetency  of  question  as  to 
recovery  for  similar  inquiries  by 
another  party  in  actions  for  neg- 
ligence. Questioning  onc^s  own 
witness  to  explain  ambiguous  an- 
swer. O^Hagan  t.  Dillon,  76  N.  Y. 
170. 

Evidence  of  other  horses  being 
frightened,    competent    to   show 


of  contributory  negligence.  O^arajcharacter  of  stone  pile.    Eggteston 
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«.   Colunbia   Turnpike  Road,   18 
Hun,  146. 

Sufficiency  of  evidence  to  siiow 
negligence  of  tug  boat  in  sinking 
scow  propelled  by  blind  man. 
Harris  c.  Uebclhoer,  75  N.  T,  169. 

70.  NuUanoe, 

Declarations  by  boarder  at  sum- 
mer resort  concerning  offensive 
smells,  on  question  of  nuisance, 
when  admissible.  Weil  9.  Stewart, 
19  Hun,  272r. 

72.  Partnership. 

What  constitutes  partnership 
books.  When  evidence.  Cbeever 
c.  Lamar,  19  Uun^  180. 

Conversation  with  surviving 
partner  in  presence  of  deceased 
partner,  admissible  against  the  for- 
mer. (Code  Civ.  Pro.  §  829.)  Kale 
o.  Elliott,  18  HuTi,  198. 

73.  Payment, 

The  only  conclusive  evidence  as 
to  payment  of  assessments  on  real 
estate  in  New  York  City  is  certifi- 
cate of  clerk  of  arrears  counter- 
signed by  comptroller.  Curnen  v. 
The  Mayor,  &c.  of  the  City  of  New 
York,  7  Dcdyy  644 ;  rev'd  by  court 
of  appeals,  9  BeporUr,  247. 

76.  Perjury. 

Proof  of  corporal  oath  to  an  affi- 
davit, necessary  to  sustain  a  con- 
viction of  perjury.  Case  v.  Peo- 
ple, 76  M  r.  242. 

82.  Real  Property. 

Parol  proof  as  to  defects  in  title 
to  real  estate,  not  admissible  where 
evidence  of  title  is  matter  of  record. 
Allen  V,  JameSy  7  JMy^  18. 


84.  Sales, 

Effect  of  a  contract  made  by  one 
joint  contractor  as  evidence  that 
sales  could  be  made.  Relative 
quality  of  material  used  competent 
to  show  cause  of  failure.  Refusal 
to  submit  to  examination  by  expert 
and  tests  as  to  wear.  Booth  «. 
Cleveland  Mill  Co.,  74  N.  F.  15. 

Declarations  by  vendor  after 
sale  are  not  competent  against 
purchaser  to  show  that  it  was 
fraudulent  as  to  creditors.  Bum- 
bam  D.  Brennan,  74  N.  T,  597. 

Where  evidence  of  sale  and  de- 
livery of  chattels,  sufficient  to  show 
acceptance.  United  States  Re- 
flector Co.  D.  Rushton,  7  Daly,  410. 

Sufficiency  of  evidence  to  show 
vesting  of  title  to  lumber.  H«rd 
V.  Cook,  75  N,  7.  454. 

Testimony  of  experts  that  ice  is 
subject  to  a  change  called  ''strik- 
ing," under  certain  circumstances, 
so  that  it  is  no  longer  clear,  is 
admissible  in  rebuttal  to  evidence 
showing  that  ice  was  clear  at  time 
of  shipment  Rich  «.  Lyles,  45 
Super.  Ct.  (J.  A  8.)  601. 

86.  Serticee. 

Failure  to  keep  an  account  of 
services  rendered  as  proof  of  intent 
not  to  charge  for  them.  Potter  o. 
Carpenter,  76  N.  T.  157. 

Words  *  *  I  think  they  were  worth 
(100, "  not  sufficient  to  establish 
value  of  services.  Harrison  €. 
Ayers,  18  Hun,  386. 

87.  Shipping. 

Ownership  of  ship  may  be  shown 
by  paroL  Wbiton  v.  Spring,  74 
N.  T.  169. 
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89.    Testes, 

What  competent  forcotnmissiou- 
ere  of  taxes,  to  ascertain  taxable 
property  of  insurance  companies. 
People  ex  rd.  Manhattan  Fire  Ins. 
Co.  V.  Commissioner  of  Taxes,  76 
N.  T.  04. 

That  the  occupant  of  land,  sold 
for  taxes,  has  failed  to  redeem,  how 
shown.  Lucas  v.  McEnerna,  10 
'Hun,  14. 

Chapter  427,  L.  1855,  amended 
L.  1860,  chapter  209,  making 
comptroller's  deed  presumptive 
evidence  of  regularity,  not  applica- 
ble to  sales  for  unpaid  assessments. 
Nichols  V,  Voochis,  18  Huriy  33. 

Deed  of  sale  for  non-payment  of 
assessment,  as  evidence  respecting 
validity  of  proceedings.  Nichols 
V.  Yoorhis,  18  Hun,  33. 

Record  in  relation  to  levying 
assessment,  when  to  govern. 
People  eJD  rd.  Kerber  t?.  City  of 
Utica,  7  Abb.  Nem  Cos.  414. 

04.   Usage, 

Custom  of  business,  when  not 
competent.  Farmers  &  Mechanics' 
National  Bank  v.  Logan,  74  N.  T. 
568,  686. 

Custom,  as  entering  into  trans- 
portation contracts.  Tierney  t». 
New  York  Central  &  Hudson 
Biver  R.  R  Co.,  76  i^.  T.  305. 

95.    Usury, 

Usurious  agreement  in  contra- 
diction of  bond  and  mortgage  may 
be  established  by  paroL  Mudgett 
«.  Goler,  18  Hyn^  302. 

06.   Value. 
Vroot  of  value  in  action   for 


claim  and  delivery.  Hoffman  v, 
Conner,  76  N,  F.  121. 

Proof  of  value  of  laud  on  appli- 
cation to  sell  for  decedent's  debts. 
Jackson  v.  Hollady,  8  Bec(f,  8urr. 
370.  . 

Value  of  second-hand  furniture, 
not  to  be  determined  by  owner's 
testimony  on  basis  of '^one-third 
old  for  new."  Imhorst  v.  Burke, 
7  Lalyy  54. 

07.   Warranty, 

Parol  evidence  is  competent  to 
show  that  party  claiming  a  breach 
of  a  warranty  had  knowledge  of 
the  defects.  Bennett  d.  Buchon, 
76  K  r.  386. 

08.  vnus. 

Where  proof  of  execution  of 
codicil,  sufficient  to  admit  will  to 
probate.  Storms'  Will,  8  Bed/. 
Surr,  327. 

Sufficient  proof  of  request  to 
witness  and  declaration  to  establish 
due  execution.  Main  d.  FreemaDy 
3  Beclf.  Surr.  181. 

Effect  of  omission  of  requisito 
facts     on     cross-examination     on 
proof  of  due  execution  of  will  by 
direct.    Main  v.  Freeman,  3  JBedf. ' 
Surr.  181. 

Declaration  by  testatrix  that 
instrument  is  her  will.  Reeve  o. 
Crosby,  3  Red/.  Surr.  74. 

When  testimony  of  attending 
physician  is  admissible  on  mental 
capacity  of  testator  under  Code  of 
Civ.  Pro.  I  834.  Staunton  t?. 
Parker,  10  JJi/n,  65. 

Failure  to  establish  unsoundness 
of  testator's  mind  by  proof  of 
diseased  body.  La  Baa  «.  Vander* 
bilt^  8  Bed/.  Surr.  884. 


NEW    YORK    STATE    REPORTS. 


635 


Belief  in  clairvoyancy  as  evidence 
of  testamentary  incapacity.  La 
Bau  t).  VanderbiH,  3  JMf,  8urr, 
884. 

Failure  to  establish  unsoundness 
of  testator's  mind  by  mistakes  of 
fact  and  presence  of  disease.  Mairs 
V,  Freeman,  8  B^.  Burr.  181. 

Admissibility  of  declarations  of 
legatee  as  to  testamentary  capacity 
of  testator.  La  Bau  v,  Vanderbilt, 
3  Bed/.  Surr.  884, 

Undue  influence,  not  proved  by 
motive  and  opportunity  to  exert  it. 
La  Bau  v.  Yanderbilt,  3  JSec^f.  Surr. 
884. 

Wbere  opinion  as  to  disposition 
of  property,  not  sufficient  to  estab- 
lish undue  influence.  Mairs  v. 
Freeman,  8  Be^f.  Surr.  181. 

Admissibility  of  testator's  decla- 
rations made  subsequent  to  execu- 
tion of  will,  as  evidence  of  effect  of 
undue  influence,  distinguished  from 
their  admissibility  as  evidence  of 
undue  influence.  La  Bau  v.  Van^ 
derbilt,  8  Bed/.  Surr.  884. 

Arguments  and  solicitations,  not 
sufficient  evidence  of  undue  influ- 
ence to  invalidate  a  will.  Wait  v. 
Breeze,  18  Hun,  403. 

Admissibility  of  unanswered  let- 
ter to  testator  as  evidence  of  his 
belief  in  the  truth  of  its  contents. 
La  Bau  V.  Yanderbilt,  8  Eecff.  Surr. 
884. 

Necessity  of  strict  proof  of  will 
claimed  to  be  destroyed.  Mairs  v. 
Freeman,  8  Bed/.  Surr.  181. 

EXAMINATION  OF  PARTY. 

In  what  county  it  must  be  hnd. 
Hesse  v.  Briggs,  45  Super,  Ct.  (</. 
df  S.)  417. 

When  not  granted.    Hickey  t. 


O'Connor,  45  Super.  Ot.  (J.  dt  8.) 
014. 

To  enable  framing  of  complaint, 
affidavits  on  application  for.  Heis- 
hon  V.  Knickerbocker  Life  Ina. 
Co.,  45  Super.  Ot.  (J.  dt  S.) 
34. 

Examination  of  accounting 
guardian  by  objector,  to  enable 
him  to  frame  objections.  Matter 
of  Hall,  7  Ahb.  New  Cos.  149. 

After  interlocutory  judgment 
for  an  accounting.  Hathaway  v. 
Russell,  7  Ahb.  New  Cos.  188. 

Sufficiency  of  papers  on  applica- 
tion for  order  for.  Batterson  «• 
Sanford,  45  Super.  Ct.  (J.  A  S.)  127. 

Evidence  tending  to  criminate 
should  be  passed  upon  at  the  ex- 
amination, and  as  a  ground  for 
setting  aside  the  order.  Batterson 
V.  Sanford,  45  Super.  Ct.  (J.  db  S,) 
127. 

The  provision  authorizing  the 
examination  of  a  party  before 
trial,  does  not  authorize  tbe  exam- 
ination of  the  officers  of  a  corpora- 
tion. People  V.  Mutual  Gas  Light 
Co.,  74  JV.  r.  484. 

Defendant,  entitled  to  client's 
address  from  plaintiff's  attorney  for 
purpose  of  examination  before 
trial,  or  where  facts  tend  to  show 
prosecution  without  plaintiff's  con. 
sent.  Corbett  «.  Qibson,  18  Suti, 
49. 

EXCEPTIONS, 

When  exceptions  not  too  gen- 
eral after  judge's  refusal  to  mako 
certain  specific  charges.  Betz  o. 
Conner,  7  Daly,  650. 

To  charge,  when  too  generaL 
Minick  v.  City  of  Troy,  19  Eun^ 
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An  exception  is  not  waived  by 
not  being  urged  iu  on  intermediate 
appellate  court.  Cohn  t,  Goldman, 
76  N.  F.  284. 

The  benefit  of  an  exception  is 
not  lost  by  attempting  to  comply 
with  the  erroneous  ruling.  Kick- 
erson  v,  Ruger,  76  N.  Y.  279. 

Exceptions  to  referee^s  findings 
of  fact,  when  not  considered. 
Harvey  v.  Cherry,  76  JV.  F.  439. 

EXECUTION. 

Execution  to  issue  from  court  of 
conmion  pleas  only  after  transcript 
of  judgment  recovered  in  marine 
court  has  been  filed  in  county 
clerk's  office  under  L.  1872,  c.  629. 
Oberwarth  v.  McLean,  7  Dalf/y  70. 

Execution,  how  levied  after  ten 
years  from  entry  of  judgment. 
Code  Civ.  Pro.  §  1,252.  Evans  tJ. 
HUl,  18  Run,  464. 

Sufficiency  of  levy:  subsequent 
purchasers  not  in  good  faith.  Dean 
V,  Campbell,  19  ££un,  534. 

Levy  of  execution  when  judg- 
ment no  lien.  Evans  v.  Hill,  18 
Bun,  464. 

What,  valid  levy  against  receiver. 
Hooley  v,  Gieve,  7  AUb,  New  Cos. 
271. 

Defective  title  under  sheriff's 
deed,  in  consequence  of  judgment 
paid.  Territt  v.  Brooklyn  Improve- 
ment Co.,  18  Hun,  6. 

Purchaser  under  execution  sale 
on  levy  made  after  fraudulent  con- 
veyance not  set  aside,  obtains  no 
title.  Snedeker  v.  Snedcker,  18 
Run,  355. 

Continued  possession  by  judg- 
ment debtor,  after  sale,  under  exe- 
cution at  purchaser's  request,  and 
as  bis  agenty  justifies  sheriff  in 


levying  under  another  judgment 
against  same  property.  Bctz  v. 
Conner,  7  Daly,  550. 

Execution  debtor  entitled  to  dis- 
charge, where  creditor,  on  notice 
by  sheriff,  faDs  to  supply  funds  for 
his  support.  Code  Civ.  Pra  §  111. 
People  exrel.  Riedman  v.  McCue, 
18  Hun,  53. 

Purchaser  under  execution  has 
same  right  as  execution  creditor  to 
attack  validity  of  mortgage  on 
property  purchased.  Wagner  c. 
Jones,  7  Dali/,  375. 

Sheriff^s  sale  to  attorney  for  ex- 
ecution creditor,  not  to  be  opened 
on  ground  that  purchaser  forgot 
prior  incumbrances.  Benedict  v. 
Jones,  18  Uun,  527. 

Judgment  creditor's  preference 
to  surplus  funds  under  execution 
levied  pending  approval  of  former 
execution  sale,  as  against  receiver 
appointed  after  that  sale,  and  be- 
fore levy.  First  National  Bank  of 
Wliitehall  v.  Whitehall  Transpor- 
tation Co.,  IS  Hun,  161. 

Parol  agreement  to  give  horse  as 
security  for  surety  on  note,  without 
delivery,  void  and  seizure  after  pay- 
ment of  original  debt  illegal.  Ceas 
D,  Bramley,  18  Hun,  187. 

Execution  of  bond  of  indemnity 
in  anticipation  of  levy.  Clark «. 
Woodruff,  IS  Hun,  419. 

Sufficient  proof  of  title  to  per- 
sonal property  in  action  against 
one  seizing  it  under  insufficient 
process.  Oberwaith  i;.  McLean,  7 
Hal^,  70. 

Distinction  between  duties  of 
sheriff,  where  execution  is  voidable, 
and  where  it  is  void.  Josuez  v, 
Conner,  7  IMy,  448. 

Liability  of  dierifE  for  not  pre- 


NEW    YORK    STATE    REPORTS. 


637 


venting  U.  S.  marshal  from  taking, 
in  bankruptcy  proceedings,  prop- 
erty on  which  !)c  has  levied.  An- 
sonia  Brass  &  Copper  Co.  v. 
Babbitt,  74  JV:  T,  395. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Are  not  public  officers.  Roderi- 
gas  V.  East  River  Savings  Institu- 
tion, 76  iV.  r.  310. 

What  is  not  sufficient  evidence 
of  death,  to  authorize  issuing  of 
letters.  Rodorigas  v.  East  River 
Savings  Institution,  70  iV.  F.  310. 

Deceased  an  inhabitant  of  county 
or  non-inhabitant  of  State,  dying  in 
county  leaving  assets  there,  neces 
sary  to  procure  letters  of  adminis- 
tration. Van  Giesen  v.  Bridgford, 
18  Hun,  73. 

Effect  of  granting  letter  on  estate 
of  living  person.  Roderigas  v. 
East  River  Savings  Institution,  70 
N,  r.  316. 

On  application  for  letters  of  ad- 
ministration, after  lapse  of  time, 
strict  compliance  with  formalities, 
required.  Van  Giesen  v,  Bridg- 
ford,  18  Hun,  73. 

All  material  allegations  in  peti- 
tion for  letters  of  administration,  to 
be  proved  when  denied.  Van  Gie- 
sen V.  Bridgford,  IS  II un,  73. 

Right  of  residuary  legatee  to  let- 
ters of  administration,  in  prefer- 
ence to  widow,  on  death  of  sole 
executor.  Bradley  v,  Bradley,  3 
liedf.  Surr,  512. 

Proper  appointment  of  sister 
of  the  half-blood  administratrix, 
where  no  residuary,  principal  or 
specific  legatee.  Eircheis  v,  Schelg^ 
8  Bed/.  Surr.  277. 

Revocation  of  letters  to  adminis 


tratrix,  by  reason  of  illegal  mar- 
riage with  deceased.  Oram  v,  Oram, 
3  Jiedf.  Surr.  300. 

Disqualification  of  executor  to 
act  as  collector  against  objections 
of  contestant.  Iloward  v.  Dough- 
erty, 8  Bed/.  Surr.  535. 

Agreement  to  renounce  execu- 
torship, when  void.  Staunton  «. 
Parker,  19  Hujiy  65. 

Preference  of  public  adminis- 
trator, in  New  York  City,  over  for- 
eign administrator,  to  administra- 
tion of  non-resident's  estate.  Mat- 
ter of  Ilanover,  3  Bed/  Surr.  91. 

Right  of  surviving  husband's 
executors  to  administer  wife's 
estate.  Matter  of  Harvey,  8  Bed/. 
Surr,  214. 

Right  of  non-resident  alien,  ap- 
pointed testamentary  guardian,  to 
letters  testamentary.  L.  1877,  chap. 
200.  Matter  of  Taylor,  8  Bed/. 
Surr.  259. 

Application  to  vacate  order  of 
arrest  against  executrix,  on  ground 
of  omission  to  file  inventory,  and 
intention  to  depart  from  State,  with 
assets,  proper,  after  twenty  days 
have  elapsed.  Genesee  River  Nat. 
Bank  v.  Mead,  18  Hun,  303. 

Bond  of,  intended  to  cover  pro- 
ceeds of  real  estate.  Hood  v.  Hood, 
19  Ilun,  300. 

Executor  has  no  discretion,  in 
distribution  of  funds.  Ireland  v, 
Ireland,  IS  Hun,  362. 

Have  power  to  enter  into  arbitra- 
tion. Wood  V.  Tunnicliff,  74  K  T. 
38. 

Executors,  when  personally  bound 
to  perform  award.  Wood  v.  Tun- 
nicliff, 74  JV.  r.  88,  46. 

Insufficiency  of  assets  is  no  de- 
fense to  a  guaranty  that  ezecutora 
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will  pay  award.  Wood  v,  Tunni- 
cliflf,  74  N,  T.  38. 

Effect  of  uncollected  and  liti- 
gated demands,  in  detennining 
sufficiency  of  decedent^s  assets  for 
payment  of  debts.  Bridge  v. 
Swain,  3  Bed/.  Surr.  487. 

Extent  of  their  liability  for  an 
unauthorized  exercise  of  a  power  of 
sale.  Aduir  v.  Brimmer,  74  N,  F. 
539. 

When  liable  for  an  investment 
in  bonds  of  a  corporation  secured 
by  a  mortgage.  Adair  v.  Brim- 
mer, 74  I^.  T.  539,  550. 

Their  liability  for  money  drawn 
out  by  one  of  their  number. 
Adair  v.  Brimmer,  74  N,  T,  589, 
559. 

Over-payments  to  particular  lega- 
tees. Adair  v.  Brimmer,  74  N,  T. 
589,  558. 

When  personal  obligation  of  part 
of  executors,  given  to  discharge  a 
mortgage  on  the  estate,  will  be 
treated  as  a  debt  of  the  estate, 
even  though  those  executors  are 
indebted  to  it.  Adair  v.  Brimmer, 
74  N.  r.  539,  555. 

Liability  of  executors  for  per- 
sonal property,  not  specifically 
bequeathed.  Matter  of  Pollock,  8 
Redf.  Surr,  100. 

Premiums  for  securities  charge- 
able to  principal,  and  not  to  life 
tenant.  Matter  of  Pollock,  8 
Hedf.  Surr.  100. 

Right  of  owner  of  judgment  re- 
covered against  executors,  to  have 
land  of  decedent  mortgaged.  Bum- 
ham  V,  Harrison,  3  Bed/.  Surr.  845. 

Description  of  deceased^s  real 
estate  in  petition  to  sell  for  debts. 
Matter  of  Igglesden,  3  Bed/,  Surr. 
875. 


Order  on  which  to  sell  different 
lands  for  decedent^s  debts,  where 
one  devisee  has  sold  or  incum- 
bered his  interest  in  one  portion. 
Matter  of  Clark,  8  Bed/.  Surr. 
225. 

Penalty  of  bond  on  sale  of  lands, 
subject  to  incumbrances,  for  de- 
cedent's debts.  Jackson  d.  Holla- 
day,  3  Bed/.  Surr.  879. 

Character  of  surplus  fund  real- 
ized from  sale  of  decedent^s  land, 
for  paymrait  of  debts.  Matter  of 
Igglesden,  3  Bed/.  Surr.  375, 

Accountability  of  executor,  with 
power  to  sell,  for  unsold  real 
estate  and  its  income.  Janssen  v, 
Wemple,  8  Bed/.  Surr.  229. 

Effect  of  trust  to  executor  to  sell 
land,  with  no  other  power  over  it. 
Janssen  o.  Wemple,  8  Be^.  Surr. 
229. 

Liability  of  executor  for  misap- 
propriation by  co-executor.  Bates 
V.  Underbill,  8  1>J/.  Surr.  865; 
Paulding  v.  Marvin,  Id.  note. 

Liability  of  executor  for  in- 
vestment of  trustee.  Paulding 
V.  Marvin,  8  Bed/.  Suit.  865, 
note. 

Just  and  necessary  employment 
of  counsel  by  administratrix. 
Fowler  «.  Lockwood,  8  Be^.  Surr. 
465. 

Allowability  of  clerk  hire  to  ad- 
ministratrix. Fowler  v.  Lockwood, 
8  Bed/.  Surr.  465. 

Payment  of  legacy  to  foreign 
administrator  of  legatee;  invoking 
aid  of  court,  to  get  possession  of 
property.  Matter  of  Jones,  8  Bed/. 
Surr.  257. 

Sufficient  bond  on  appeal  by  ad- 
ministrator from  surrogate's  order 
to  pay  legacies,  to  stay  proceed* 
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ings.  Matter  of  Espie,  8  Rtdf. 
Burr.  370. 

Duty  of  executor,  where  will 
directs  payment  of  legacies  at  dif- 
ferent times,  without  preference. 
Trustees  of  Harvard  College  <^ 
Quinn,  3  Hedf,  Surr.  514. 

Enforcement  of  liability  by  ex- 
ecutor against  overpaid  legatees, 
where  pro  rata  abatement  is  neces- 
sary. Expense  of  such  enforce- 
ment, against  whom  chargeable, 
where  legacies  paid  in  good  faith. 
Trustees  of  Harvard  College  v. 
Quinn,  3  Hedf,  Surr.  514. 

Facts  to  show  what  advance  is 
necessary  for  support,  on  applica- 
tion therefor  to  surrogate  by  bene- 
ficiary. Amount  ordered  to  be 
advanced  to  beneficiary  entitled  to 
interest  on  specified  sum.  Lock- 
wood  V,  Lock  wood,  ZRedf,  Surr. 
830. 

Undertaker  chargeable  only 
with  knowledge  as  to  apparent 
condition  of  decedent^s  property. 
Matter  of  Rooney,  3  Bed/.  Surr. 
15. 

Unreasonable  expenditures  by 
administrator  for  burial  lot  and 
monument  of  intestate.  Matter  of 
Erlacher,  3  liedf.  Surr.  8. 

Proper  expenditures  by  adminis- 
trator for  funeral  expenses  of  in- 
testate, and  burial  fees  for  estate. 
Matter  of  Erlacher,  3  lied/.  Surr. 
8. 

Should  be  charged  with  interest 
on  their  liabilities  to  the  estate,  at 
the  rate  of  six  per  cent.,  with  an- 
nual rests.  Adair  v.  Brimmer,  74 
N.  T.  639,  555. 

Debts  due  by  part  ol  the  execu- 
tors to  the  estate,  should  be  treated 
as  assets,  and  not  as  uncollected 


debts.  Adair  v.  Brimmer,  74  Ni 
T.  539,  555. 

Executors,  entitled  to  commis- 
sions on  actual  price  of  real  estate 
sold  subject  to  mortgage.  Cox  v, 
Schermerhorn,  18  Hun^  16. 

Where  executorship  and  trust 
inseparable,  executor  cannot  re- 
ceive commissions  as  trustee.  Hall 
0.  Hall,  18  Hun,  358. 

Commissions  of  special  adminis- 
trator or  collector,  not  confined  to 
amount  actually  passing  through 
his  hands.  Green  v.  Sanders,  18 
Uun,  308. 

Commission  of  special  adminis- 
trator or  collector,  same  as  execu- 
tor. Qreen  d.  Sanders,  18  Hun, 
308. 

Date  of  deducting  administra- 
tor's commission.  Haskin  v.  Tel- 
ler, 3  Bed/.  Surr.  816. 

Expenses  only  of  special  ad- 
ministrator provided  for  by  Laws 
of  1837,  chapter  400,  section 
24.  Green  v.  Sanders,  18  ffun^ 
308. 

Commissions  of  special  adminis- 
trator or  collector.  Matter  of 
Duncan,  3  He^.  Surr.  153. 

Allowance  of  gross  sum  as  com- 
missions of  special  administrator, 
proper,  if  not  in  excess  of  legal 
fees.  Green  v.  Sanders,  18  Sun^ 
808. 

Special  administrator  not  charged 
with  interest  paid  on  taxes.  Green 
V.  Sanders,  308. 

Accounting  void,  without  notice 
to  heirs.  Hood  v.  Hood,  19  ffun, 
300. 

Decree  on  final  accounting,  di- 
recting payment  of  money  by  ex- 
ecutors, how  enforced.  Seaman 
«.  Whitehead,  18  Hun,  64. 
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Power  of  surrogate  to  determine 
validity  of  devises,  on  final  account- 
ing. Danser  v.  Jeremiah,  3  Eedf. 
Surr.  130. 

Effect  on  executor's  liability, 
where  he  erroneously  charges  him- 
self. Matter  of  Pollock,  3  Ited/. 
Surr.  100. 

Right  to  examine  executors  by 
one  objecting  to  their  accounts. 
Matter  of  Rich,  3  lied/.  Surr,  177. 

Liability  of  executors  to  account 
for  unsold  lands  devised  in  trust  to 
sell.  Matter  of  Hunter,  3  lied/, 
Surr.  175. 

Special  administrator  or  collec- 
tor, not  compellable  to  pay  debts 
till  after  one  year  from  appoint- 
ment. Matter  of  Haskett,  3  Hec^, 
Surr.  105. 

Executors  properly  charged  with 
interest  on  sums  received.  Cox  v, 
Schermerhorn,  IS  Hun,  10. 

With  what  rate  of  interest  ad- 
ministrator chargeable.  Haskin 
V.  Teller,  3  Bed/  Surr.  310. 

Liability  of  administrator  for 
interest  on  distributive  share,  paid 
before  one  year  after  appointment. 
Haskin  v.  Teller,  3  lied/  Surr, 
810. 

Liability  of  administrator  to 
assignee  of  distributive  share, 
charged  against  next  of  kin  for 
notes  given  by  latter  to  adminis- 
trator. Haskin  v.  Teller,  3  Bed/ 
Surr.  310. 

Proceedings  on  final  accounting, 
after  decree  entered  thereon  is  re- 
versed by  court  of  a])peals. 
Wright  V,  Wright,  3  Bed/  Surr. 
325. 

Power  of  surrogate  and  referee 
appointed  by  him,  in  proceedings 
by  creditor  to  have  executor  ac- 


count.     Matter   of    Douglass,    8 
Bed/  Surr.  538. 

Suflficiency  of  personal  service  of 
citation  on  executor  out  of  the 
State.  Stevens  v,  Stevens,  3  Bed/. 
Surr.  507. 

Administrator  de  Ifonis  non,  in- 
capable of  maintaining  action  to 
recover  proceeds  of  real  estate. 
Roup  V.  Bradner,  19  Hun^  513. 

Not  unreasonable  resistance  of 
claim  by  administratrix,  where  bill 
rendered  intestate  was  less  in 
amount.  Harrison  v.  Ayers,  18 
Hun^  330. 

A  claim  due  an  estate  from  a 
claimant  may  be  determined  by  a 
reference.  Matter  of  Henderson  v. 
Dickson,  19  Hun,  290. 

Bringing  in  new  parties  pending 
reference  of  claim  against.  Mowry 
p.  Peet,  7  Ahb.  New  Ca$.  195. 

What  is  a  sufficient  averment  of 
an  executor's  representative  capa- 
city. Bannon  v.  McGrane,  45 
Super.  Ct.  {J.  &S.)^\1, 

When  widow  or  others  must  be 
joined  as  parties  with  adminis- 
trator. Riggs  t7.  Am.  Tract  Society, 
19  Hun,  481;  S.  C,  7  Ahb.  New 
Gas,  433. 

Power  of  supreme  court  to  ap- 
point compulsory  referee,  where 
claim,  disputed  by  administrator,  is 
referred  in  pursuance  of  2  R.  S. 
sec.  37  (89),  and  referee's  report  is, 
set  aside.  Masten  v,  Budington, 
18  Hun,  105. 

Sureties  on  bond  of  a  non-res- 
ident executor,  when  proper  par- 
ties in  action  for  removal  of  ex- 
ecutor. Hood  V,  Hood,  VdUun,  300. 

Power  of  surrogate  to  punish  for 
contempt  People  o.  Marshall,  7 
AVb.  New  Cm.  880. 
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Attachment  against,  for  non- 
payment of  money.  Estate  of 
John  Sherry,  7  Abb.  New  Cos. 
890. 

Remedies  for  enforcement  of  de- 
cree of  surrogate  for  payment  of 
money  by  administrator.  Townsend 
V,  Whitney,  75  K  Y,  425 ;  affi'g  15 
Hun^  93. 

When  demand  on  administratrix 
of  payment  under  order  of  court, 
and  refusal  by  her,  necessary  before 
issuing  attachment.  Matter  of 
Lane,  8  Hedf^  Swrr.  4G2,  note. 

EXHIBITION. 

When  exhibition  of  circular  jus- 
tifies ejectment  of  exhibitor  by  the 
American  Institute,  under  reserved 
right  on  granting  license,  to  refuse 
admission  to  and  remove  goods  of 
one  *Hhey  might  consider  an 
improper  person."  Smith  d. 
American  Institute  of  the  City  of 
N.  Y,,  7  Daly,  526. 

EVICTION. 

Eviction  from  market  stand  by 
acts  of  landlord.  Dcnison  v.  Ford, 
7  Daly,  384. 

Voluntary  surrender  of  key  by 
tenant  to  purchaser  under  fore- 
closure sale,  before  delivery  of  deed, 
no  eviction.  Peck  9.  Knickerbocker 
IceCo.,  18  Hun,  183. 

FACTOR. 

Construction  of  fhctor^s  act. 
Hazard  v.  Fiske,  18  Hun,  277. 

FALSE   PRETENSES. 

Proof  of,  by  schedules  in  bank- 
ruptcy. Punishment  of,  under  U. 
S.  bankrupt  law,  does  not  super- 
sede State  law.  Abbott  t.  People, 
75  N.  T.  609. 


FALSE  REPRESENTATIONS. 

What  constitutes  sufficient  evi- 
dence to  sustain  a  conviction. 
People  «.  Genet,  19  Hun,  91. 

False  representations  by  mort- 
gagor that  he  is  unmarried,  no  bar 
to  dower.  Westfall  c.  Hintze,  7 
^i^.  New  Cm,  236. 

FALSE  RETURN. 

Where  in  action  for  false  return 
of  **not  found"  to  execution 
against  the  body,  complaint  alleges 
that  ^'  an  order  of  arrest  .  .  .  had 
been  granted,"  and  answer  denies 
vitality  of  execution,  plaintiff  must 
prove  order  of  arrest  was  issued. 
Josuez  «.  Conner,  7  Daly^  448. 

FEES. 

Sheriffs  fees  on  an  execution, 
what  allowed.  Townsend  v.  Ron, 
45  Super.  Ct.  (J,  <fc  8,)  447. 

FIRE. 

Right  to  destroy  property  to  pre- 
vent the  spread  of  fire.  People 
exrel,  Brisbane  v.  Com.  Council, 
76  N  r.  558. 

In  what  case  indemnity  is  given 
by  charter  of  Buffalo,  for  buildings 
destroyed  to  prevent  spread  of  fire. 
People  ex  rel.  Brisbane  «.  Com. 
Council,  76  N.  Y.  558.  * 

FIRE  DEPARTMENT. 

Liability  of  municipal  corpora- 
tion for  act  of  firemen.  Smith  t;. 
City  of  Rochester,  70  N.  F.  506. 

FIXTURES. 

Between  landlord  and  tenant. 
Livingston  v.  Sulzer,  19  JETzin, 
375. 

When  title  to  machinery  placed 
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by  lessee  upon  leased  ground,  and 
annexed  thereto,  does  not  merge  by 
convevauce  of  land  to  lessee. 
Globe  Marble  Mills  Co.  v.  Quin, 
76  iV.  r.  23. 

"When  between  vendor  of  engine 
and  boiler  and  purchaser  under 
execution  of  land  on  which  it 
stands,  the  machinery  is  personal 
property,  not  real  estate.  Sisson 
V.  Hibbard,  75  iV.  F.  542;  affi'g  10 
Hiin,  420. 

Mirrors,  fixtures,  from  nature  of 
attachment.  Lockwood  v.  Lock- 
wood,  3  Hedf.  Surr.  330. 

Elevated  railroads  as.  People 
ex  rcl.  K  Y.  E.  R  R.  Co.  «.  Com'rs 
of  Taxes,  &c.,  19  Hun^  460. 

FORECLOSURE. 

By  advertisement  and  sale,  on 
whom  notice  must  be  served. 
Rights  of  purchasers.  Decker  v. 
Boice,  19  ZTi/n,  152. 

Action  of  foreclosure  pending  till 
confirmation  of  sale.  Mutual  Life 
Ins.  Co.  V.  National  Bank  of 
Newburgh,  18  Hun,  371. 

Waiver  of  provision  in  mortgage, 
creating  right  to  foreclose  on  fail- 
ure to  pay  interest,  by  acceptance 
of  interest  after  due.  Lawson  a. 
Barron,  18  //«/?,  414. 

Right  to  foreclose  mortgage 
security  for  note,  pending  action 
on  note.  Gillette  v.  Smith,  18 
JETmw,  10. 

Defense  of  usurv  in  service  of 
supplemental  answer  in.  Knicker- 
bocker Life  Ins.  Co.  v.  Nelson,  7 
Abb.  New  Cas,  170. 

It  is  not  necessary  that  one 
applying  for  a  resale  should  have  u 
specific  lien.  Goodell  «.  Harring- 
ton, 76  N.  T,  547. 


An  order  directing  a  resale  is  not 
appealable  to  the  court  of  appeals. 
Goodell  V.  Harrington,  76  iV.  F. 
547. 

Liability  of  decedent's  real  es- 
tate for  deficiency  in  foreclosure. 
East  River  National  Bank  «.  Mc- 
Cajffry,  3  Eedf.  Surr.  97. 

Title  in  mortgagee  under  fore- 
closure sale,  till  delivery  of  deed 
and  confirmation  of  sale.  Peck  v. 
Knickerbocker  Ice  Co.,  18  Huit, 
183. 

Effect  of  notice  of  pendency  of 
action  in,  on  judgment  creditor  of 
owner  of  equity  of  redemption, 
whose  lien  attaches  between  filing 
of  lispend^nSj  and  service  of  sum- 
mons on  said  owner.  Fuller  v. 
Scribner,  76  N.  Y,  190. 

Rights  of  mortgagee,  after  lis 
pendens  filed,  to  be  heard  as  to 
distribution  of  surplus,  though  not 
a  party.  Koch  v,  Purcell,  45 
Super.  Ct.  {J.  d  S.)  162. 

Referee's  report,  varying  by  afli- 
davit.  Koch  v.  Purcell,  45  Super, 
Ct.  {J.  &  8.)  162. 

Power  of  referee  to  sell,  ta  apply 
sums  received  on  the  sale,  in  diifer- 
ent  order  from  that  directed.  East- 
on  V.  Pickersgill,  75  N.  T.  599. 

Sale  by  shenfE,  after  expiration 
of  office,  when  valid.  Union  Dime, 
&c.  V.  Andariese,  19  Hun,  810. 

Where  property  purchased  at 
foreclosure  is  injured  before  de- 
livery of  deed,  liability  of  pur- 
chaser, fully*  compensated,  to  take 
deed  where  injury  is  slight,  dis- 
tinguished from  that  where  injury 
is  substantial.  Aspinwall  v.  Balch, 
7  Daiy,  200. 

Distribution  of  surplus  in  case 
of  several  conflicting    mortgages. 
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Bacon  «.  SchoonhoveD,  19  Hun^ 
158. 

Liability  of  subsequent  pur- 
chaser assuming  mortgage,  where 
his  grantor  had  not,  and  by  mis- 
take and  without  consideration. 
Heal  Estate  Trust  Co.  v.  Balch,  45 
Super,  Ct,  (J,  &  S.)  528. 

Mortgage,  when  not  merged  by 
conveyance  of  fee  to  mortgagee. 
Miller  v.  Lindsay,  19  EuUf  257. 

FORFEITURE. 

Forfeiture  of  way,  how  to  be 
taken  advantage  of.  Force  to 
extent  of  an  assault  and  battery, 
not  permissible.  McMillan  v.  Cto- 
nin,  75  N.  T.  474. 

FORGERY. 

Admissible  evidence  of  genuine- 
ness of  signature  of  promissory 
note.  Bardin  «.  Stevenson,  75 
if.  r.  164. 

Admissibility  of  opinion  of  ex- 
perts as  to  genuineness  of  a  signa- 
ture upon  comparison  of  it  in  court 
with  one  admitted  to  be  genuine. 
Miles. f).  Loomis,  75  N.  F.  288; 
affi^g  10  HuTif  372;  overruling,  so 
far  as  in  conflict,  People  v.  Spooner, 
1  Den.  343;  Jackson  ex  dem.  f>, 
Phillips,  9  Cow.  94;  Phoenix  Fire 
Ins.  Co.  «.  Philips,  18  Wend.  81. 

County  officer,  without  authority 
executing  in  his  own  name,  as 
official  of  county,  an  instrument 
purporting  to  be  contract  or  obli- 
gation of  county,  not  guilty  of 
forgery.  Li  what  forgery  consists. 
People  V.  Mann,  75  N.  Y.  484; 
affi'g  15  Hun,  155. 

Bank  cannot  charge  depositor  on 
forged  checks,  even  though  tlie 
pass-book  balance  be  not  questioned 


for  some  time.  Frank  f>.  Chemical 
National  Bank,  45  Super.  Ct.  {J.  db 
S.)  452. 

Forgery  of  bonds;  proof  of  com- 
plicity in.  New  York  Guaranty  & 
Indemnity  Co.  v.  Qleason,  7  Abb. 
New  Cos.  334. 

FORMER  ADJUDICATION. 

When  a  conclusion  of  a  court  is 
not  res  adjudicata.  Matter  of  Spel- 
man  v.  Terry,  74  iV.  T.  448. 

When  a  decision  on  a  motion  is 
not  a  bar  on  a  subsequent  motion. 
Riggs  V.  Pursell,  74  N.  Y.  370. 

When  judgment  of  divorce  in 
another  State,  no  defense  to  indict- 
ment for  bigamy.  People  c.  Baker, 
76  N.  Y.  78. 

When  judgment  by  default  in  a 
justice's  court  res  adjudicata. 
Blair  v.  Bartlett,  75  iV.  Y.  150. 

When  judgment  for  wages  actu- 
ally due,  not  conclusive  as  to  dis- 
charge theretofore  made.  Weed  v. 
Burt,  7  Daly,  267. 

A  judgment  for  price  of  goods 
sold  bars  an  action  for  fraud  in  ob- 
taining credit.  Caylus  v.  New 
York,  Kingston  &  Syracuse  R.  R. 
Co.,  76  N.  Y.  609. 

An  action  brought  by  a  former 
receiver  of  a  debtor  against  the 
same  person  is  considered  an  action 
between  the  same  parties.  Ver- 
planck  V.  Van  Buren,  76  N.  Y. 
247. 

Identity  of  subject-matter  of 
actions  brought  by  successive  re- 
ceivers. Verplanck  v.  Van  Buren, 
76  N.  Y.  247. 

Is  not  a  bar  when  obtained  by 
fraud.  Verplanck  v.  Van  Buren, 
76  N.  Y.  247. 

Non-applicability  of  doctrine  of 
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re8  adjudicata  to  orders  made  on 
special  motions.  Easton  v.  Pick- 
crsgill,  75  N.  T,  599. 

When  judgment  on  acceptance 
of  offer  of  judgment  is  a  bar  as  to 
all  claims  in  complaint  against  third 
persons.  Robinson  v,  Marks,  19 
Hun,  325. 

A  judgment  in  action  to  establish 
the  validity  of  a  lien,  is  conclusive 
as  to  validity,  in  an  action  for  con- 
version. Hovey  c.  McDonald,  45 
Super.  Ct.  (J.  cfe  8.)  606. 

Order  of  arrest,  granted  on 
ground  of  fraud,  not  res  adjudicata 
of  the  fraud.  Talcott  9.  Harris, 
18  Bun,  567. 

FORMER  RECOVERY. 

Abatement  by,  when  allowed. 
Judgment  for  installment  of  rent, 
when  bar  to  senior  action  for  pre- 
vious installment.  Jex  v.  Jacob,  7 
Abb.  New  Gas.  452. 

FRANCHISE. 

When  right  of  gas-light  company 
to  lay  pipes,  a  franchise.  City  of 
Brooklyn  c.  Jourdan,  7  Abb,  New 
Cas.  23. 

Of  gas-light  company  to  lay  pipes 
in  street,  when  not  transferable  to 
assignee.  City  of  Brooklyn  «. 
Fulton  Municipal  Gas  Co.,  7  Abb. 
New  Cas,  19. 

FRAUD. 

Extent  and  scope  of  constructive 
fraud  in  contracts.  Cowee  v.  Cor- 
nell, 75  N.  Y.  91. 

Setting  aside  contract  for  a  pub- 
lic work,  on  account  of.  Kingslcy 
a.  City  of  Brooklyn,  7  Abb.  New 
Cas.  28. 

By  suppression  or  concealment 


of  a  fact  in  a  settlement.  Mc- 
Michael  v.  Kilmer,  76  N  T.  86. 

False  representations  as  to  divi- 
dends in  obtaining  persons  to 
insure  in  life  insurance  company. 
Rohrschneider  v.  Knickerbocker  L. 
Ins.  Co.,  76  N.  T.  216. 

An  action  lies  for  fraudulent 
concealment,  although  by  means 
of  the  fraud  and  false  testimony  a 
judgment  may  have  been  obtained. 
Verplanck  v.  Van  Buren,  76  N.  7". 
247. 

It  is  not  a  fraud  for  a  debtor  to 
offer  judgment,  although  by  &o 
doing  the  creditor  suing  last  is 
given  a  preference.  Beards  v. 
Wheeler,  76  N.  T.  213. 

Where  acts  of  purchaser,  by 
placing  goods  in  a  creditor's  hands 
for  shipment,  show  fraudulent  in- 
tention not  to  pay  purchase-money, 
latter's  knowledge  thereof,  his 
liability  to  vendor,  and  inability  to 
hold  goods  for  prior  advances. 
Meacham  v.  CoUignon,  7  Daly,  402. 

Defrauded  party,  not  to  rescind 
within  thirty  days,  where  he  has 
received  no  benefit  or  advantiige. 
Meacham  v.  Collignon,  7  Daly, 
402. 

When  one  engaged  in  a  business 
transaction  can  only  commit  a  legal 
fraud.  Dambmann  v.  Schulting, 
75  N.  T.  55;  rev'g  12  Han,  1. 

When  equity  will  relieve  against 
fraudulent  judgments,  and  in  favor 
of  creditors  of  insolvents.  Claflin 
V.  Maguire,  45  Super.  Ct.  {J.  db  S.) 
521 ;  Ilcim  «.  Davenport,  Id.  533. 

Remedy  against  a  debtor  for 
procuring  through  fmud  of  a  third 
person  an  assignment  of  a  claim  for 
the  debtor's  benefit  for  less  than 
face.  Nichols  v.  Drew,  19  Hutu,  490. 
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Owner  deprived  of  property  by 
fraud  can  reclaim  it  from  bona  fide 
holder  for  value.     Hazard  d.  Fiske, 

18  Hun,  277. 

Neglect  to  take  precautions 
against  fraud,  not  equivalent  to 
consent  by  owner  to  have  property 
disposed  of,  by  one  without  title,  to 
innocent  purchaser.  Hazard  o. 
Fiske,  18  Hmu,  277. 

Recovery  cannot  be  had  on  con- 
tract under  action  in  fraud.  Peo- 
ple fi,  Denison,  19  Rnn^  187. 

Insufficient  to  sustain  action  for 
money  had  and  received.  New 
York  Guaranty  &  Indemnity  Co.  c, 
Oleason,  7  AJUb,  Nmo  Cos,  834. 

FRAUDULENT  CONVEYANCE. 

What  facts  do  not  constitute  a. 
Kinghom  v.  Wright,  45  Super,  Ct 
(J.  &  8.)  615. 

To  a  woman  in  consideration  of 
marrying  grantor.  Keep  v.  Keep, 
7  Abb.  Neu>  Cos,  240. 

Conveyance  of  reid  estate  to  wife, 
by  one  engaged  in  business,  in 
anticipation  of  losses,  void  from 
fraud  as  to  future  creditors.  Carr 
e.  Breese,  18  ffun^  184. 

When  conveyance,  in  considera- 
tion of  ^support  for  life,  is  void  as 
against  creditors.    Todd  v.  Monell, 

19  Run,  3G2. 

To  defeat  alimony,  how  set  aside* 
Donnelly  v.  Shaw,  17  Hun,  5G4; 
rev'g  7  Aib.  New  Cos,  264. 

Conditional  sale,  never  void  as 
against  creditors.  Mahler  v, 
Schloss,  7  Daly,  201. 

Sale  of  goods  under  execution, 
without  change  of  possession,  pre- 
sumed void,  when.  Hasten  v. 
Webb,  19  Hun,  172. 

Vol.  VIL— $5 


Overseer  of  town  poor,  not  a 
judgment  creditor,  cannot  bring 
action  to  set  aside  conveyance  by 
father,  of  son  dependent  on  town, 
on  ground  of  fraud.  Bowsby  v, 
Tompkins,  18  Hun,  219. 

Fraudulent  conve3rance  by  judg- 
ment debtor  gives  execution 
creditor  no  lien,  till  deed  set  aside. 
Snodeker  o.  Snedeker,  18  Hun,  855. 

Simple  contract  debtor,  not  to 
maintain  action  to  set  aside  convey- 
ance by  debtor.  Evans  v.  Hill,  18 
Hun,  464. 

Indictment  for  defrauding  cred- 
itors, evidence  concerning  debts 
after  time  mentioned  in  indictment. 
Loomis  «.  People,  19  Hun,  601. 

GAS-LIGHT  COMPANY. 

Permission  by  municipal  corpora- 
tion to  lay  pipes,  not  transferable  to 
assignee.  City  of  Brooklyn  v, 
Fulton  Municipal  Gas  Co.,  7  Abb, 
New  €a^  19, 

When  permission  to  lay  pipes  in 
streets,  a  franchise.  City  of  Brook- 
lyn f>.  Jourdan,  7  AJib,  New  C<u,  23. 

GIFT, 

What  necessary  to  constitute  a 
valid  gift.  When  constitution  of 
trust  by  donor  in  himself,  sufficient 
evidence  of  gift  of  deposit  in 
savings  bank.  Martin  o.  Funk, 
75  N   T.  184. 

When  appropriation  of  funds  to 
payment  of  debt  of  another,  not  a 
gift,  and  the  law  of  gifts  inter  vivos 
not  applicable,  Hodge  v.  Hop- 
pock,  75  N  r,  491. 

Failure  to  establish  gift  ^Hnter 
vivos.^^  Montgomery  v.  Miller,  8 
Heclf.  8urr.  154. 
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Where  acts  of  deceased,  sufficient 
evidence  of  ante  mortem  gift. 
Fowler  v.  Lockwood,  8  Bed/. 
Burr.  465. 

GOOD  WILL. 

What  acts  do  not  necessarily 
destroy  it.  Lewis  t>.  Seabury,  74 
K  T,  409. 

Measure  of  value  of,  in  hotel  busi- 
ness. Secret  renewal  of  lease  by 
partner.  Mitchell  t.  Bead,  19 
Sufij  418« 

GRAND  JURY, 

Juror  may  be  called  to  show 
evidence  of  witness  before.  New 
York  Guaranty  &  Indemnity  Co. 
V,  Gleason,  7  Abb,  New  Cos,  834. 

GUARANTY. 

Falls  when  the  principal  contract 
is  void.  Joslyn  f>,  Dow,  19  Hun^ 
494. 

Duties  of  holder  of  guaranty  of 
collection  of  mortgage.  What 
does  not  estop  guarantor  of  collec- 
tion from  showing  neglect  to  pros- 
ecute. Harvey  «.  Cherry,  76  N, 
r.  439. 

Where  the  words  *' guarantee 
.  .  .  the  ultimate  payment " 
do  not  render  th?  obligation 
an  original  one.  Hernandez  f>. 
Stilwell,  7  Daly,  300. 

Guarantor  on  note,  not  released 
by  failure  of  holder  to  charge 
indorser,  or  notify  guarantor  of 
non-paymentj  except  by  special 
agreement.  Deck  «.  Works,  18 
Hun^  226. 

GUARDLiN  AND  WARD. 

The  custody  of  a  young  infant 
may,  when  necessary  for  its  wel 


fare,  be  awarded  to  others  than  ite 
legal  guardians.  Matter  of  Welch, 
74  N.  r.  299. 

Necessary  facts  to  be  shown  on 
application  for  letters  of  guardian- 
ship to  foreign  guardian  of  non- 
resident infant.  Matter  of  Fitch, 
3  Redf,  Burr.  457. 

Proper  appointment  of  special 
gpardian  for  infant  creditors. 
Gunning  «.  Lockman,  3  Bedf,  Burr. 
273. 

Liability  of  guardian  ad  litem  ior 
costs*  Schoen  v.  Schlessinger,  7 
Abb.  New  Cos.  399. 

Mode  of  objecting  to  accounting 
of  guardian.  Examination  of 
accounting  party  by  objector,  to- 
enable  him  to  frame  objections. 
Matter  of  Hall,  7  Abb.  New.  Ccce, 
149. 

Duty  of  guardian  appointed  to 
sell  real  estate.  Matter  of  Spel- 
man  «.  Terry,  74  N.  T.  448. 

When  property  of  ward,  not  to 
be  chargtd  with  personal  tax  paid 
by  guardian.  Wilcox  v.  Van 
Schaick,  19  Hun^  279. 

HABEAS  CORPUS. 

Proper  method  for  wife  living 
apart  from  her  husba^nd,  to  have 
her  right  to  custody  of  children, 
determined.  Davis  v.  Davis,  75 
N.  T.  221. 

HEIRS. 

Ante-nuptial  child,  legitimated 
by  foreign  law,  not  ** legitimate" 
here.    Miller «.  Miller,  18  Hun^  507. 

HEALTH. 

The  health  department  of  New 
York  City  not  a  continuation  of 
the  metropolitan  board  of  health. 
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Health  Dep't  of  the  City  of  INTew 
York  V.  Pinckney,  7  Dalt^  260. 

HIGHWAYS. 

Commissioner  of,  can  act  of  his 
own  motion,  and  without  written 
application,  to  lay  our  highways. 
McCarthy  v.  Whalen,  19  Hun,  603. 

Parol  consent  of  owners  through 
whose  land  highway  is  laid  out, 
effect  of.  McCarthy  «.  Whalen,  19 
Hun,  503. 

Order  layiug  out,  what  it  must 
specify.  McCarthy  v,  Whalen,  19 
Bun,  503. 

Order  directing  highway  to  be 
laid  out,  void  for  uncertainty  in 
description.  Peojde  ex  reL  Waters 
c.  Diver,  19  Hun,  263. 

Dedication^  when  a  question  of 
fact.  McCarthy  v.  Lake  Shore  & 
Mich.  Southern  Railway  Co.,  76 
ir.  r.  592, 

What  is  a  sufficient  working  to 
prevent  its  lapsing.  McCarthy  «. 
Whalen,  19  Hun^  503. 

Doubted  if  encroachment,  by 
bam,  can  be  removed  by  commis- 
sioners of  highway,  by  statutory 
proceedings.  Cook  d.  Covil,  18 
Hun,  288. 

Encroachment  upon,  for  more 
than  twenty  years ;  removal  by  pub- 
lic officers.  St.  Vincent  Orphan 
Asylum  «.  City  of  Troy,  76  K  Y. 
108. 

Requiffltes  of  order  and  notice 
by  commissioners  of  highways  to 
occupant  to  remove  encroachments 
by  fences.  Cook  «.  Covil,  18  Hun, 
288. 

Duty  of  municipal  corporation 
as  to  repairing.  Niven  t.  City  of 
Rochester,  76  K  7.  619. 


in  repair.  Weed  »,  Village  of  Ball- 
ston  Spa,  76  N.  T.  829. 

When  commissioners  of  high- 
ways liable  individually  for  negli- 
gence in  not  keeping  highways  in 
repair.  People  ex  rel.  Loomis  v. 
Board  of  Town  Auditors,  75  iV.  F. 
316. 

Duties  which  persona  using  high- 
way owe  to  each  other.  Adolph 
V.  Cea.  Park,  N.  &  K  River  R.  R. 
Co.,  76  JV,  T.  630. 

HOMICTOE. 

What  premeditation  is  sufficient 
in  case  of  murder.  Balbo  v.  Peo- 
ple, 19  Hun,  424. 

Unintentional  killing  while 
committing  rape,  murder  in  the 
first  degree.  Buel  «.  People,  18 
Hun,  487. 

HUSBAND  AND  WIPE. 

I.    RiOHTS  OF  HUBBAinO. 

Where  husband  entitled  to  re-' 
cover  value  of  wife's  earnings  in 
action  for  injury  to  her.    Ciegin 
V,  Brooklyn  Crosstown  R  R.  Co., 
18  Hun,  368. 

Husband,  when  entitled  to  wife's 
earnings.  Birkbeck  «.  Ackroyd, 
74  JV:  r.  356. 

Right  of  husband  to  administer 
wife's  estate.  Matter  of  Harvey,  8 
Bed/,  Surr,  214. 

Husband's  ownership  of  wife's 
paraphernalia.  Curtis  «.  Dela- 
ware, Lackawanna  &  Western  R. 
R.  Co.,  74  jy;  F.  116. 

Nature  of  action  by  husband 
against  carrier  of  passengers  for 
death  of  wife.  When  it  does  not 
abate  by  his  death.  Crcgin  «. 
Brooklyn  Crosstown  R  R  Ca,  75 


Duty  of  villages  to  keep  them  K  F.  192. 
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n.  Liabilities  of  Husband. 

Obligation  of  husband  to  pay 
wifo^s  funeral  expenses.  Garvey  t. 
McCue,  8  Redf,  Surr,  318. 

Warrant  to  seize  money  of 
absconding  husband,  and  direc- 
tions tnereof.  Bourgeois*  Case,  7 
Abb,  New  Cos,  260. 

What  constitutes  a  breach  of  a 
recognizance  given  under  the 
statute,  for  the  support  of  wife  and 
children.  People  v.  Pettit,  74  If, 
T.  820. 

rv.  Tbkakct.   Succession.    Sur- 

VrVORSHIF. 

When  widow  necessary  party  in 
action  by  administrator  of  husband. 
Riggs  «^  American  Tract  Society,  7 
Abb.  Neto  Cos,  438. 

V.    COMYETANCES. 

When  tenants  in  common,  and 
ifcot  by  the  entirety.  Meeker  t>. 
Wright,  76  N.  T,  262;  8.  C,  7 
Alb.  New  Cos.  299. 

Dower  not  barred  by  false  repre- 
sentations of  mortgagor,  that  he  is 
umnarried.  Westfall  v.  Hintze,  7 
Abb.  New  Cos.  236. 

Deed  to  a  woman  in  considera- 
tion of  her  marrying  grantor,  when 
void.  Keep  v.  Keep^  7  Abb,  New 
Cos,  240. 

Wife  estopped  from  setting  up 
usury  on  mortgage,  by  certificate  of 
no  defense,  to  insure  negotiability, 
even  though  she  execute  the  cer- 
tificate ignorantly.  Smyth  v. 
Hunroe,  19  UnUy  550. 

VL  Dealings  op  Husband   and 
Wipe. 

When  wife  bound  by  contract  of 


her  husband  to  a  sale  of  her  lands, 
though  not  named  therein.  Hens- 
ler  V.  Sefrin,  10  Ilnn^  564. 

Note  by  husband  to  wife  for  her 
release  of  dower,  payable  to  extent 
of  value  of  dower  only.  Eelley  r. 
Case,  18  Enn,  472. 

Liability  of  woman  on  notes 
given  in  course  of  business  by  hus- 
band as  her  agent,  although  bus- 
band  used  goods  purchased  thereby 
to  pay  his  own  debt.  Freiberg  «. 
Branigan,  IBlTtm,  344. 

Failure  to  establish  duress  by 
husband  in  procurii^  wife  to  exe- 
cute mortgage.  Lord  v.  Lindsay, 
IS  Hunj  484. 

Validity  of  purcbase-muney 
mortgage  by  wife  to  husband. 
Meeker  v.  Wright,  76  N  T.  262; 
S.  C,  7  Abb.  New  Cos.  299. 

Estoppel  of  wife  after  accepting 
acts  of  husband,  from  denying  his 
agency.  Fowler  v.  Lock  wood,  8 
Red/.  Surr.  465. 

Right  of  wife  to  maintain  action 
of  ejectment  against  husband. 
Wood  V.  Wood,  18  Han,  350. 

Husband  can  maintain  claim 
and  delivery  against  his  wife. 
Berdell  v.  Parkhurst,  19  ift/n, 
358. 

Dower,  release  of,  to  husband 
after  absolute  divorce.  Release 
of  dower,  without  joining  with 
husband.  Savage  v.  Crill,  19 
Hun^  4. 

Wife^s  interest  in  bvsiness  car- 
ried on  by  them  jointly.  Mason  9. 
Libbcy,  19  Bun,  119. 

Where  lands  are  conveyed  to 
husband  and  wife,  he  may  make  a 
valid  conveyance  of  his  interest  to 
her.  Meeker  v.  Wright,  76  N.  T, 
262  \  S.  a,  7  il».  N€w  Cm.  299. 
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VIL   Separation,    Separate 
Maintenai^ce. 

When  court,  after  denial  of  judg- 
ment for  limited  divorce,  cannot 
award  custody  of  children  to 
mother,  and  make  provision  for 
their  support.  Davis  v,  Davis, 
75  M  Y.  221. 

Legality  and  enforcement  of 
covenant  of  support  in  articles  of 
separation.  Dupre  v.  Rein,  7  Ai^. 
New  Cas,  256. 

mabeas  carpus,  proper  method  for 
wife,  living  apart  from  her  husband, 
to  have  her  right  to  custody  of 
children  determined.  Davis  v. 
Davis,  75  K  T.  221. 


VnL       DlBABILITIEB 

TURE. 


OP      COVER- 


Hight  of  wife  to  bring  suit  in 
her  name  alone,  to  recover  posses- 
sion of  land.  Graham  v.  Ludding* 
ton,  19  ffun,  146. 

Maintainability  of  action  by 
wife,  under  **  civil  damage  act,'' 
for  loss  of  means  of  support,  in 
consequence  of  intoxication  of 
husband.  Hill  v.  Berry,  75  N  T, 
229. 

Arrest  of  defendant,  in  action  for 
enticing  away  husband,  Brciman 
V.  Paasch,  7  Abb.  New  Cat,  249. 

Action  by  wife,  for  enticing  away 
husband,  maintainable.  Breiman 
V,  Paasch,  7  ^1^.  New  Cas.  249. 

Suit  by  and  against  wife,  with- 
out consent  or  joinder  of  husband. 
Breiman  v,  Paasch,  7  Alh.  New  Ccu. 
249. 

Prior  to  1878,  an  assignment  by 
a  wife  of  policy  of  insurance  on  her 
husband's  life,  was  void.  Stanton 
f».  King,  76  N  T.  586. 


DL   The   Wipe's   Separate 
Property. 

Wife's  inchoate  right  of  dower, 
not  her  separate  property.  Keeley 
V.  Case,  18  Uun^  472. 

Obligations  charging  separate 
estate^  enforceable  at  law.  Wool- 
sey  «.  Brown,  74  N.  T.  82. 

When  earnings  cf  wife,  recover- 
able by  her  alone.  Pursell  v.  Fry, 
19  i7un„  595. 

Right  of  wife  to  recover  for  her 
services,  objection  cannot  be  first 
taken  on  appeal.  Snow  v.  Cable, 
l^Hun,  280. 

Woman  liable  on  her  bond, 
though  her  separate  estate  be  not 
especially  charged,  when.  Wil- 
liamson V.  DuUy,  19  Hun,  312. 

Complaint  on  bond  of  married 
woman.  Broome  v,  Taylor,  76  N. 
T.  564. 

No  judgment  of  deficiency 
against  married  woman,  in  fore- 
closure of  mortgage  on  her  separate 
estate,  bond  not  charging  it,  and 
being  for  husband's  debt.  McKeon 
V.  Hagan,  X^Hun,  65. 

When  promissory  note,  given 
upon  surrender  of  one  tainted  with 
usury,  is  void.  Married  woman's 
intent  to  charge  separate  estate. 
Treadwell  v.  Archer,  76  N.  T. 
196. 

X.    Powers     and     Liabilities 

OP   THE   Wipe    under  the 

Married  Women's  Acts. 

Power  of  married  woman  to  pur- 
chase pro|)erty,  and  bind  herself  by 
executory  contract,  although  not 
made  for  purpose  of  trade  or  busi- 
ness. Liability  to  pay  mortgage 
assumed.  Cashman  v,  Henry,  75 
\n.  T.  108. 
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Married  woman  may  be  surety. 
Woolscv  r.  Brown,  74  N.  Y.  82. 

Effect  of  married  woman's  acts 
on  tenancy  by  entirety.  Meeker  v. 
Wright,  70  r.  K  262;  a  C,  7 
AVb,  New  Cas.  299 ;  Id,  310,  note. 

mPRISONMENT. 

Power  of  legislature,  t!i  rough 
supervisors,  to  designate  place  of 
imprisonment,  outside  of  county  of 
the  offense  and  trial.  Brown  v. 
People,  75  iV.  F.  437. 

INDEMNITY. 

Bond  to  indemnify  marshal,  in- 
applicable to  seizures  not  antici- 
pated. Clark  V.  "Woodruff,  IS  Bun, 
419. 

Where  agreement  of  owners  to 
their  indemnitor  to  keep  stock 
replenished,  not  evidence  of  agree- 
ment to  sell  goods  pledged  and 
substitute  others,  and  valid.  Ar 
nold  V,  Morris,  7  2>a?y,  498. 

INDIANS. 

Rights  of  lessees  from  Seneca 
nation.  Ryan  v.  'Knorr,  19  Hun, 
540. 

INDICT3IENTS. 

Effect  of  want  of  caption. 
Loomis  0.  People,  19  Run^  601. 

Against  railroad  for  obstruct- 
ing highway.  People  v.  New 
York  Central  &  Hudson  River  R. 
R.  Co.,  74  N.  F.  302. 

When  different  grades  of  an 
offense,  and  calling  for  different 
punishments,  may  be  charged  in 
different  counts  of  an  indictment. 
Hawker  ©.  People,  75  N,  Y,  487. 

Conveying  property  to  defraud 


creditors,  sufficiency  of  indictment 
for.  Loomis  v.  People,  19  ffun^ 
001. 

INFANTS. 

Duty  or  liability  of  employer  to 
servant,  when  not  affected  by  in- 
fancy. De  Graff  v.  New  York 
Central  &  Hudson  River  R.  R  Co., 
76  N.  Y.  125. 

Clause  in  insurance  policy  re- 
quiring notice,  how  satisfied  when 
insured  is  under  fourteen.  O'Brien 
V,  Phoenix  Ins.  Co.,  76  N.  Y.  459. 

Prohibition  of  §  1,218  of  Code 
of  Civ.  Pro.,  that  judgment  against 
infant  shall  not  be  entered  for 
twenty  days  after  appointment  of 
guardian  ad  litem^  applies  only  in 
case  of  default  Newins  «.  Baird, 
19  Hun,  306. 

INJUNCTION. 

To  restrain  receiver  pendente  liie 
from  exercising  franchise,  when 
refused.  City  of  Brooklyn  v.  Jour- 
dan,  7  Abb,  New  Cas.  23. 

To  restrain  assignee  from  exer- 
cising franchise,  of  assignor.  City 
of  Brooklyn  v.  Fulton  Municipal 
Gas  Co.,  7  Ahb.  New  Cas,  19. 

To  restrain  insolvent  partners 
from  disposing  of  property.  Whit- 
comb  V.  Fowle,  7  Abb,  New  Cas.  295. 

Injunction  will  not  be  granted 
to  restrain  publication  of  a  libel. 
New  York  Juvenile  Guardian  So- 
ciety V.  Roosevelt,  7  Daly,  188. 

When  equitable  action  to  restrain 
officer  of  **  Society  for  Prevention 
of  Cruelty  to  Animals  "  f n)m  mak- 
ing an  arrest,  not  maintainable. 
Davis  V.  American  Society  for  Pre- 
vention of  Cruelty  to  Animals,  75 
N.  F.  862. 
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Court,  not  deprived  of  discretion-  consequences  under  an  insane  im- 


ary  power,  by  fact  th:it  refusing 
temporary  injunction  may  defeat 
object  of  action.  Young  v,  Camp- 
bell, 75  N.  r.  525. 

Granting  injunction  pendente  lite, 
*vrberc  damages  are  reparable  or 
not  serious.  Power  v.  Village  of 
Athens,  10  Hun,  165. 

When  not  to  be  disregarded, 
pending  an  appeal.  Power  v.  Vil- 
lage of  Athens,  19  Hitn,  165. 

Injunction  granted  in  foreclosure 
action,  to  restrain  mortgagee  from 
removing  machinery.  (Code  Civ. 
Pro.  §  604.)  Mutual  Life  Ins.  Co. 
9.  National  Bunk  of  Newburgh,  18 
Bun,  371. 

Not  proper  mode  of  restraining 
aa  appeal.  It  should  be  by  motion 
in  the  case  itself,  if  any  cause 
exists.  Kilmer  v.  Bradley,  45 
Super.  Ct,  (J.  cfe  8.)  585. 

Reference  to  ascertain  damages 
by  reason  of,  when  not  granted. 
Benedict  c.  Benedict,  76  N.  Y.  600. 

Assessment  of  damages  for  pre- 
liminary, not  allowed  penamg 
appeal.  Musgravef.  Sherwood,  76 
N.  r.  194. 

INSANE  PERSONS. 

Presumption  of  sanity;  burden 
of  proof  of  insanity  on  one  alleging 
it.  Brotherton  «.  People,  76  N,  F. 
159;  affi'g  14  Hun,  486. 

Powers  of  commission  of  lu- 
nacy, as  to.  Matter  of  Kings 
County  Insane  Asylum,  7  Ai^.  New 
Cob,  425. 

What  sufficient  allegation  on 
demurrer  of  mental  incapacity. 
Riggs  V.  American  Tract  Society, 
7  Ahb.  New  Cat.  483. 


pulse,  not  regarded  as  voluntary. 
Newton  v.  Mutual  Benefit  Life  Ins. 
Co.,  70  JV.  F.  426, 

Proceedings  on  inquisition  of. 
Testimony  of  supposed  lunatic. 
Matter  of  Dickie,  7  Ahb,  New  Cob, 
417. 

Where  failure  by  referee  to  exer- 
cise discretion,  in  appointing  com- 
mittee of  a  lunatic,  ground  for  set- 
ting report  aside.    Matter  of  Page, 

7  Daly,  155. 

Care  and  circumspection  to  be 
exercised  in  appointing  relatives 
committee  of  a  lunatic.  Matter  of 
Page,  7  Daly,  155. 

When  costs  and  allowance 
granted,  in  proceedings  de  Ivnatieo 
inquirendo.  Matter  of  McAdams, 
19  Hun,  292. 

Right  of  foreign  guardian  of  a 
lunatic  to  recognition  by  surrogate 
of  New  York.     Weller  ©.  Suggett^ 

8  Red/.  8urr.  249. 

INSOLVENCY. 

When  will  equity  relieve  among 
judgment  creditors  of  insolvents. 
Claflin  «.  Maguire,  45  Super,  Ot, 
{J.  <£  5.)  521;  Heim  «.  Davenporti 
Id.  528. 

INSURANCE. 
I.  General  Principles. 

What  is  insurable  interest.  Har- 
vey «.  Cherry,  76  N.  Y.  439. 

One  having  a  common  interest 
in  pro])erty  may  insure  his  interest 
seiMiratoly.  Harvey  «.  Cherry,  76 
N  Y.  439. 

Application  not  signed  by  the 
insured,  effect  of,  when  made  a 


An  act  done  by  one  aware  of  its  part   of  the   policy.    Landers  t* 
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Walertown  Fire  Ins.  Co.,  19  ilMTiylwhcn  considered  to  be  agent  of 


174. 

Where  statements  in  application 
are  inserted  l>y  the  agent  of  the 
insurers,  they  are  estopped  from 
setting  up  their  falsity.  Mowry  v. 
Itosendule,  74  iV.  Y.  3G0. 

Conditions  in  policy  may  be 
waived  by  parol.  Whited  v.  Ger- 
mania  Fire  Ins.  Co.,  76  iV.  T. 
415. 

Conditions  may  bo  waived  by 
parol,  notwithstanding  clause  to 
the  contrary  in  policy.  Dilleber 
V.  Knickerbocker  Life  Ins.  Co.,  70 
JV.  r.  667. 

Power  of  officers  to  waive,  by 
parol,  conditions  in  policy.  Dil- 
leber V.  Knickerbocker  Life  Ins. 
Co.,  76  N.  F.  567. 

Parol  waiver  of  premium  by  fire 
insurance  company,  effectual. 
Lasher  v.  N.  Western  National  Ins. 
Co.,  18  Ilun,  98. 

The  question  as  to  increase  of 
risk,  is  one  for  the  jury.  Uncon- 
tradicted opinions  of  experts,  as  to 
increase  of  risk,  not  conclusive. 
Cornish  t;.  Farm  Buildings  Fire 
Ins.  Co.,  74  N.  Y.  297. 

Condition  against  fuither  insur- 
ance, when  old  policy  invalidated. 
Landers  v.  Watertown  Fire  Ins. 
Co.,  19  Hun,  174. 

Mortgagee  clause;  when  mort- 
gagee is  not  affecied  by  contribution 
from  another  company  insuring 
the  same  premises.  Phoenix  Ins. 
Co.  V.  Floyd,   19  Hun,  287. 

Policy  of  insurance  on  three 
items  of  property,  not  avoided  as  to 
two  items  by  further  insurance  on 
one.  Sunderlin  v.  ^tna  Ins.  Co. 
of  New  York,  18  Hun,  522. 

Person    filling  up    application, 


company.      Mowry   c.   Rosendale, 
74  JV.  Y,  D60. 

One  employed  by  insurance  agent^ 
with  knowledge  of  officers  of  com- 
pany, its  agent.  Davis  v.  Lamar 
Ins.  Co.  of  New  York,  18  Hun^ 
230. 

Effect  of  clause  in  policy,  that 
person  procuring  insurance  shall 
be  deemed  agent  of  assured,  and 
not  of  company.  Whited  v, 
Germania  Fire  Ins.  Co.,  76  N,  F. 
415. 

Whether  party  representing  life 
insurance  company,  and  procuring 
policy,  is  its  agent,  question  for 
jury.  Mowry  «.  World  Mutual 
Life  Ins.  Co.,  7  Daly,  321. 

Agency  clause,  application  of. 
Bell  n,  Lycoming  Fire  Ins.  Co.,  19 
Han,  238. 

Prior  to  1873,  an  assignment  by 
a  wife  of  policy  of  insurance  on 
her  husband's  life,  was  void.  Stan- 
ton r.  King,  76  N,   Y.  585. 

Clause  requiring  notice,  how 
satisfied  when  owner  is  an  infant 
under  fourteen.  O'Brien  ©.  Phc&nix 
Ins.  Co.,  76  K  Y,  459. 

Unreasonable  delay  in  serving 
proof  of  loss,  when  a  question  for 
the  jury  O'Brien  v.  Phcenix  Ins. 
Co.,  76  iV.  Y.  459. 

Effect  of  subsequent  proofs  on 
proofs  of  loss  by  fire,  properly  veri- 
tied.  Lasher  v.  N.  Western  Na- 
tional Ins.  Co.,  18  Hun,  98. 

Who  entitled  to  benefit  of  insur- 
ance. Harvey  r.  Cherry,  76  N.  F. 
439. 

Right  of  owner  of  mortgaged 
premises  to  maintain  action  on 
policy  of  insmnnce,  payable  to 
mortgagee,  after  notice  by  insurer 
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of  its  option  to  re-build,  but  its 
gubsequent  refusal  so  to  do.  Heil- 
mann  v,  Westchester  Fire  Ins.  Co., 
75  N,  r.  7. 

Failure  to  deny  allegation  of  loss 
by  lire,  and  agreement  estimating 
value  of  articles  destroyed,  pnma 
facie  evidence  of  damage.  Lasher 
T.  North  Western  National  Ins. 
Co.,  18  Huny  08. 

Surplus  earnings  of  insurance 
companies,  for  purpose  of  taxation, 
what  are.  Taxation  of  companies. 
People  ex  rel.  Manhattan  Fire  Ins. 
Co.  0.  Commissioners  of  Taxes,  and 
People  ex  rel.  Niagara  Fire  Ins.  Co. 
V,  Commissioners  of  Taxes,  76  i\r 
r.  64. 

When  surrender  of  old  policy, 
with  request  to  transfer  insur 
ance  on  chattels  to  a  different 
building,  constitutes  application 
for  new  insurance.  Cooke  t>. 
iEtna  Ins.  Co.  of  New  York,  7 
Daly^  555. 

Notification  to  insurer  to  cancel 
policy  without  latter*s  action,  no 
effect  on  policy  or  note  for  pre- 
mium. Osgood  V,  Glover,  7  Daly, 
867. 

Effect  on  right  of  action,  where 
policy  of  insumnce  provides  for 
reference  or  arbitration.  Lasher 
V,  N.  Western  National  Ins.  Co., 
18  Han,  98. 

11.  Mabins  Insurance. 

Firm  liable  on  its  note  given  by 
a  member  to  effect  insurance  on 
his  vessel  in  uantt  of  Jinn,  \u  ab- 
sence of  notice  of  ownership  to 
insurance  company.  Osgood  v. 
Glover,  7  Daly,  867. 

Effect  of  one  owning  ship  and 


cargo,  insuring  the  cargo  and 
freight  separately.  Hubbell  «. 
Great  Western  Ins.  Co.,  74  N.  7. 
246. 

What  constitutes  a  total  loss  of 
freight.  Hubbell  t>.  Great  Western 
Ins.  Co.,  74  JV^.  r.  246. 

By  an  abandonment  of  the  ship 
to  insurers,  the  shipowner  does  not 
lose  uU  right  to  freight  Hub- 
bell V.  Great  Western  Ins.  Co.,  74 
xV.  r.  246. 

The  owner  of  th^  cargo  cannot, 
i>y  abandoning  to  his  insurers,  dis- 
able the  shipowner  from  earning 
his  freight.  Hubbell  v.  Great 
Western  Ins.  Co.,  74  K  Y.  246. 

What  expenses,  in  case  of  loss  of 
ship,  are  chargeable  against  freight, 
and  what  against  cargo.  Hubbell 
p.  Great  Western  Ins.  Co.,  74  N.  T, 
246. 

If  the  shipowner  lose  his 
freight  by  surrendering  cargo  with- 
out payment  of  freight,  when  he 
might  have  earned  it,  he  cannot 
resort  to  the  insurers  on  freight. 
Hubbell  V.  Great  Western  Ins.  Co., 
74  N.  r.  246. 

Policy  avoided  by  leaving  vessel 
unoccupied,  when.  Reid  «.  Lan- 
caster Fire  Ins.  Co.,  19  Hun,  284. 

III.  Fire  Insurance. 

When  grantee  from  ficticious 
grantor  lias  no  insurable  interest. 
David  V  Williamsburgh  City  Fire 
Ins.  Co.,  7  Alb  New  Cos.  47. 

Effect  of  clause  of  unconditional 
ownership,  agent's  knowledge. 
Bell  v.  Lycoming  Fire  Ins.  Co.,  19 
Huh,  238. 

Meaning  of  '*  lying  at  anchor." 
Held  f.  Lancaster  Fire  Ins  Co., 
19  Hun,  284. 
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Invalidity  of  fire  insurance  policy  I  the  Hermann's  Soehnne,  7  2>a3y, 
from  failure  to  state  truly  interest  168. 

of  assured,  according  tu  provision  Effect  of  false  representations  by 
therein,  that  upon  such  failure  it  life  insurance  company  made  to 
should  be  void.     Such  a  provision  induce  persons  to  insure  with  it. 


valid.     Laslier  v.  N.  Western  Na- 
tional Ins.  Co.,  18  Bun,  98. 

The  meaning  of  **  premises"  in 
a  policy.  Herrman  v,  Adriatic 
Fire  Ins.  Co.,  45  Super,  Ct,  (J.  d 
a,)  894. 

Policy  of  insurance  not  avoided 
by  change  of » tenants.  Miller  «. 
Oswego  &  Onondaga  Ins.  Co.,  18 
Ean,  525. 

The  meaning  of  •* occupied" 
and  ** unoccupied"  m  a  policy. 
Herrman  v.  Adriatic  Fire  Ins. 
Co.,  45  Super.  Ct,  (J,  d  S,) 
394. 

Waiver  by  company  of  condi- 
tions in  policy,  as  to  payment  of 
premiums  and  occupancy,  by  efforts 
to  collect  premium.  Robinson  v. 
Pacific  Fire  Ins.  Co.,  18  JSiiriy 
895. 

Fire  insurance  policy  renewed  in 
name  of  intestate,  with  company^s 
knowledge  of  his  death,  valid. 
Robinson  v.  Pacific  Fire  Ins.  Co., 
18  ITu7i,  895. 

Power    of  fire    insurance    com 
pany^s  secretaj'y  to  bind  it  by  ver- 
bal  promise  to  insure.     Cooke  v, 
.£tna  Ins.   Co.   of  New  York,  7 
Dafy,  555. 

Application  for  policy  may  be 
revoked  before  acted  upon.  Globe 
Muiua*  lafo  Ins  Co.  v.  Snell,  19 
Hun,  560. 

Benevolent  society,  not  subject 
to  Laws  of  '840,  ch.  80,  and  Laws 
of  1858,  ch  187,  empowering  wife 
to  effect  insurance  on  husband^s 
life.     Durian  v.  Central  Verein  of 


Rohrschneider    v,    Knickerbocker 
L.  Ins.  Co.,  76  N,  T,  216. 

What  is  not  sufficient  to  prove 
the  falsity  of  answer  to  question, 
whether  there  had  been  insanity 
in  the  family.  Newton  «.  Mutual 
Benefit  Life  Ins.  Co.,  76  N.  T. 
426. 

Whether  breach  of  warranty  oc- 
curred in  application  for  life  insur- 
ance, as  to  occupation,  and  consul- 
tation of  physician,  question  for 
jury.  Mowry  e.  World  Mutual 
Life  Ins.  Co.,  7  DcUyy  321. 

Whether  person  mentioned  by 
applicant  was  family  physician,  is  a 
question  for  the  jury.  Construction 
of  answer  in  applicatton  which  is 
not  responsive  to  the  question,  as 
to  who  family  physician  is  ?  Hig- 
gins  f.  Phoenix  Mutual  Life  Ins. 
Co.,  74  JV:  T,  6. 

Effect  of  answer  to  interroga^ 
tory  being  written  by  agent  of 
company.  Higgins  o.  Phcenix 
Mutual  Life  Ins.  Co.,  74  N.  T,  6, 
10. 

Waiver  of  forfeiture  of  policy 
for  non-payment  of  premium  and 
reviver  of  policy.  Miesell  v.  Globe 
M.itual  Lire  Insf  Co.,  76  N,  T, 
115. 

Verbal  agreement  by  life  insur- 
ance company,  extending  time  of 
paying  premium,  followed  by  dila- 
tory payments  without  objection, 
applicable  .oall  future  payments. 
Diileber  v.  Knickerbocker  Life  Ins. 
Co.,  76  jy;  r.  567;  affi'g  7  JDa^, 
540. 
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Authority  of  president  of  life  in- 
surance company  to  extend  time 
of  paying  premiums,  inferred,  in 
the  absence  of  evidence  to  the  con- 
trary. Dillebcr  v.  Knickerbocker 
Life  Ins.  Co.,  7  Daly,  540. 

Acceptance  of  premiums  after 
day  when  due,  by  a  life  insurance 
company,  constitutes  approval  and 


Mode  of  ascertaining  present 
value  of  policies.  People  v.  Secu- 
rity Life  Insurance  &  Indemnity 
Co.,  7  Aid.  New  Cos,  198. 

Life  insurance  company  liable  to 
owner  of  policy  for  amount  due 
thereon,  notwithstanding  agree- 
ment of  pledgee  on  payment  of  his 
portion,  that  company  might  de- 


ratification    of    agreement    by  its  duct  expense  of  resisting  claims. 


president  to  extend  time  of  pay-jEarle  v.  N.  Y.  Life  Ins.  Co.,  7  Daly, 
ment.     Dilleber  v,  Knickerbocker 


Life  Ins.  Co.,  7  Dcdy,  540. 

Paid-up  policy  of  life  insurance, 
issued  on  surrender  of  old  policy, 
forfeited  by  failure  to  pay  interest 
on  notes  issued  on  old  policy. 
Hcim  D.  Metropolitan  Life  Ins.  Co., 
7  Daly,  536. 

Condition  as  to  death  while  vio- 
lating the  law,  what  is  province  of 
jury  under.  Murray  v.  New  York 
Life  Ins.  Co.,  19  Hun,  850. 

Traveling  abroad  without  con- 
sent of  the  company  works  a  for- 
feiture, when.  The  Tweed  case. 
Douglass  V,  Knickerbocker  Life 
Ins.  Co.,  45  Super.  Ct,  (J.  dk  8.) 
313. 

Life  insurance  policy,  when  not 
avoided  by  act  producing  death 
done  under  an  insane  impulse. 
Newton  v.  Mutual  Benefit  Life  Ins. 

Co.,  76  jy;  r.  426. 

What  is  the  reserve  in.  People 
V,  Security  Life  Insurance  Ss  In- 
demnity Co.,  7  Abb.  New  Cfcu, 
198. 

Off-setting  premium  notes.  Peo- 
ple 0.  Security  Life  Insurance  & 
Indemnity  Co.,  1  Alb,  New  Cub,  198. 

Policy  holders,  creditors,  not 
partners.  People  v.  Security  Life 
Insurance  &  Indemnity  Co.,  7  Alb, 
New  Com,  198. 


303. 

When  endowment  policies  are 
forfeited  in  toto.  The  Tweed  case. 
Douglass  ^,  Knickerbocker  Life 
Ins.  Co.,  45  Super,  Ct,  (J.  &  S,) 
313. 

Life  insurance  company,  having 
previously  denied  agent's  author- 
ity to  insert  clause  in  jwlicy,  estop- 
ped from  proving  his  authority  to 
do  so.  Andrews  t,  ^tna  Life  Ins. 
Co.,  18  2/Mn,  163. 

YI.  Insurance  CoMPAiaEs. 

When  receiver  should  be  ap- 
pointed for  an  insurance  company. 
People  t.  Atlantic  Mut.  Life  Ins. 
Co.,  UN  T,  177. 

Notice  to  present  claims  on  dis- 
solution of  company.  People  o. 
Security  Life  Insurance  &  In- 
demnity Co.,  7  Alb,  New  Cat. 
198. 

Rules  of  distribution,  &c,y.  on 
dissolution  of  company.  People 
V,  Security  Life  Insurance  & 
Indemnity  Co.,  7  Alb,  New  Cm. 
198. 

Vin.    The   Insubakcb   Depart- 
ment. 

Receiver  of  life  insurance  com- 
pany, entitled  to  proceeds  of  seca^ 
ritieB   held  by  superintendent  of 
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insurance  department.  Attomey- 
Oeneral  t.  N.  America  L.  Ins.  Co., 
18  Hun,  470. 

INTEREST. 

On  promissory  note  first  usuri- 
ously  negotiated  out  of  this  State. 
Dickinson  «.  Edwards,  7  Ahb,  New 
Cos.  65. 

Power  of  Long  Island  City  to 
raise  tax  moneys  to  pay  interest  on 
water  bonds.  People  ex  rel.  Wool- 
sey  V.  Common  Council  of  Long 
Island  City,  70  iV.  Y,  20. 

Allowed  on  over  payment.. 
Smith  ».  Bodine,  74  N,  T.  30,  37. 

Executors  should  be  charged 
with  interest  on  their  liabilities  to 
the  estate  at  the  rate  of  6  per  cent, 
with  annual  rests.  Adair  v.  Brim- 
mer, 74  N,  T.  539,  555. 

Interest  on  deposit  held  by 
testator.  Bougbton  v.  Flint,  74 
N.  r.  470. 

Interest  on  ckims  against  estate 
properly  allowed.  Harrison  v. 
Ayers,  18  Ilun,  330. 

Interest  on  assessment,  when  to 
be  paid  by  life  tenant.  Gunning 
V.  Carman,  3  Hedf,  Surr.  09. 

Forfeiture  of,  under  national 
banking  act.  Nat.  Bank  of  Au- 
burn V.  Lewis,  75  N.  Y.  510;  rev-g 
10  Uun,  408. 

Rate  of  interest  after  maturity. 
Andrews  c.  Keeler,  19  Hun^  87. 

Unliquidated  claim  for  services, 
not  to  bear  interest,  when.  Pur- 
sell  tJ.  Fry,  19  Hun^  595. 

INTERPLEADER. 

When  an  application  for,  is  a 
motion  and  not  a  special  proceed- 
ing.     Bowery    Savings   Bank    v. 


Mahler,    45   Super,    Ci.    (J.  A  8.) 
019. 

By  warehouse-keeper  to  deter- 
mine conflicting  claims.  Banfield 
V.  Haeger,  7  Al^,  New  C<u,  318. 

INTOXICATION. 

As  contributory  negligence. 
Camp  «.  Wood,  70  N  F.  92. 

JOINDER  OF  ACTIONS. 

Necessity  of  suing  for  all  install- 
ments of  rent  due.  Jex  v.  Jacob, 
7  AVb,  New  Cas.  452. 

Joinder  of  husband  in  suit  by 
or  against  wife,  unnecessary. 
Breiman  f>.  Paasch,  7  Alib,  New 
Cas.  249. 

JOINT  STOCK  COMPANIES. 

Existence  of,  how  proved. 
Pleading,  when  joint  stock  com- 
pany is  a  party.  Proper  form  of 
judgment  and  execution.  National 
Bank  «.  Van  Derwerker,  74  N,  T, 

234. 

JUDGES. 

Judicial  powers  cannot  be  dele- 
gated. Roderigas  v.  East  River 
Savings  Institution,  70  N  Y,  810. 

Entry  of  order  appointing  referee 
on  consent  of  parties  is  ministerial 
and  not  invalidated  by  judge*s  re- 
lationship to  party;  order  suffi- 
cient without  judge^s  approvaL 
Code  of  Pro.  $  270.  Bell  v.  Vcr- 
nooy,  18  Uun^  125. 

JUDQ3IENT. 

Against  sureties  on  undertak- 
ing, when  will  be  set  aside  in 
equity.  Wet  tig  t».  Moltz,  45  Super. 
Ct  {J.  db  S.)  889. 

Irregularity  in  the  entry  of,  not 
to  be  set  aside  for,  if  not  prejudi* 
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cinl.     Kidtl  v.  Phillips,  45  Super, 
CL  {J.  d  S.)  033. 

Motion  to  vacate  judgment  must 
be  promptly  made.  What  time 
renders  motion  too  late.  National 
Bank  v.  Spencer,  19  ITun,  509. 

When  not  vacated  after  lapse  of 
one  year.  Jex  v.  Jacob,  7  Ahb.  Ke^c 
Cas.  452. 

When  not  set  aside  on  motion. 
Judd  Linseed  &  Sperm  Oil  Co.  v. 
Hubbell,  76  K  F.  643. 

It  lies  in  discretion  of  supreme 
court  whether  to  set  it  aside  for 
fraud  on  motion,  or  to  require  an 
action  to  be  brought.  Beards  v, 
Wheeler,  70  K  F.  313. 

Limitation  of  time  for  motion  to 
set  aside  judgment,  not  applicable 
to  surrogate's  decree.  Code  Civ. 
Pro.  §  1,290.  Strong  v.  Strong,  3 
Red/,  Surr.  477. 

When  motion  to  vacate  a  judg- 
ment pending  an  appeal,  because 
another  for  same  cause  of  action 
against  another  party  has  been 
satisfied,  premature.  Woods  v. 
Pangbum,  75  K  F.  495 ;  rev'g  14 
Mun,  540. 

It  is  not  a  fraud  for  a  debtor  to 
offer  judgment,  although  by  so  do- 
ing the  creditor  suing  last  obtains 
a  preference.  Beards  v,  Wheeler, 
76  N.  7.  213. 

In  action  on  joint  and  several 
obligation,  judgment  may  be 
given  for  one  and  against  the 
other.  Broome  v.  Taylor,  76  N. 
F.  564. 

The  entry  of  separate  judgments 
against  partners,  instead  of  a  joint 
one,  is  an  irregularity  merely. 
Judd  Linseed  &  Sperm  Oil  Co.  tJ. 
Hubbell,  76  N.  F.  643. 

Separate  judgments  may  be  ren- 


dered against  makers  of  a  joint 
and  several  note.  Ely  «.  Clute, 
19  Iluriy  35. 

Right  to  enter  several  judgments 
against  several  joint  debtors,  dis- 
cussed. National  Bank  r.  Spencer, 
19  Hun,  509. 

A  party  defendant  should  not  be 
stricken  off  the  record  without 
notice  after  judgment  in  his  favor 
on  demurrer.  Stanton  v.  King,  76 
N.  F.  585. 

A  notice  of  entry  of  judgment  is 
irregular,  if  not  subscribed  by  attor- 
ney with  his  office  address  added. 
Kelly  V.  Shechan,  76  K  F.  325. 

Form  of  judgment  for  costs 
against  guardian  ad  litem.  Schoen 
V.  Schlessinger,  7  Abb.  New  Cas,  399. 

Objection  to  form  of  judgment, 
not  to  be  first  taken  on  appeal. 
Motion  to  amend  it,  to  be  made  in 
court  rendering  it.  De  Lavalletto 
P.  Wendt,  75  iV.  F.  579;  modify- 
ing and  affi'g  11  Ilun,  432. 

An  accord  only  partly  executed, 
not  a  satisfaction  of  a  judgment. 
Kromer  v.  Ileim,  75  JV.  F.  574. 

Manner  of  obtaining  payment 
from  estate  in  surrogate's  court  of 
judgment  against  it  in  another 
court.  Clocke  v.  Igglesden,  3  Hedf. 
Surr.  339. 

Entry  of  judgment  where  pro- 
ceedings remitted  by  court  of  ap- 
peals to  surrogate.  Wright  v. 
Wright,  3  Hedf.  Surr.  325. 

Unaccepted  offer  of  judgment, 
inadmissible  in  evidence.  Lintz  v. 
Howard,  18  Hun,  424. 

When  and  how  interlocutory 
judgment  for  an  accounting,  to  be 
entered;  review  thereof.  Hath- 
away V.  Russell,  7  Aib.  New  Ca$, 
188. 
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Against  corporation,  when  con- 
clusive against  trustees  and  stock- 
holders. Hastings  v.  Drew,  76 
X.  T.  9. 

Of  divorce  in  another  State, 
when  no  defense  to  indictment  for 
bigamy.  People  v.  Baker,  76  N, 
T.  78. 

Invalidity  of  judgment  in  an- 
other State  rendered  by  default, 
without  personal  service  of  sum- 
mons, or  appearance  of  defendant, 
who  is  a  non-resident.  Bartlett  v. 
Spicer,  75  N.  Y.  528;  affi'g  12 
Eun,  398. 

Complete  record  of,  but  defec- 
tive exemplification.  Burnell  t^. 
Weld,  76  N.  Y.  103. 

When  not  reversed  on  appeal, 
because  of  omission  to  aver  in  com- 
plaint, and  prove  an  essential  fact. 
Thayer  «?.  Marsh,  76  N,  t,  840; 
affi^g  11  Uun,  501. 

Four  full  calendar  days  must 
elapse  after  filing  of  decision  and 
notice  thereof,  before  entering 
judgment  under  §  1,228  of  Code  of 
Civ.  Pro.  Marvin  tj.  Marvin,  75 
N.  Y  240. 

How  far  defendant  may  intro- 
duce evidence  in  mitigation  of 
damages  for  malicious  prosecution, 
after  judgment  absolute  for  plain- 
tiff. Thompson  v.  Lumley,  7  Dalp^ 
74. 

Power  of  court  of  appeals  and  of 
general  term  of  supreme  court  to 
correct,  amend  or  modify  judg- 
ment entered  upon  its  decision, 
distinguished.  Salmon  v,  Gedney, 
75  y.  Y.  470;  dismissing  appeal 
from  11  IIuu,  29. 

Attachment  of  judgment  carries 
with    it    undertaking  on    appeal. 


Wehle  V,  Spellman,  76  Nl  T. 
585. 

Personal  judgment,  not  to  be 
rendered  against  a  contractor  in 
action  to  foreclose  a  mechanics* 
lien,  if  plaintiff  has  failed  to 
establish  his  lien.  Burroughs  c. 
Tostevan,  75  N.  Y.  667. 

Effect    of     court     of     appeals 

directing  judgment    absolute    for 

plaintiff,  is  to  establish  cause  of 

action,  but  not  amount  of  damages. 

Thompson    v,    Lumley,    7   jDaZy, 

74. 

JUDICIAL  SALE. 

Notice  of,  what  to  specify. 
Chapman  v.  Morrill,  19  Huny  818. 

When  re-sale  in  foreclosure  pro- 
ceedings will  not  discharge  person 
liable  for  deficiency.  Groodwin  9. 
Simonson,  74  N.  Y.  183. 

When  relief  may  be  had  in  equity. 
Parkinson  t^.  Sherman,  74  N.  Y. 
88,  94. 

Where  a  re-sale  is  ordered  and 
purchaser  directed  to  pay  deficien- 
cy, the  re-sale  should  be  made  on 
the  same  terms  as  the  original  sale. 
Riggs  V.  Pursell,  74  N,  Y.  870. 

Effect, -as  evidence  of  title,  of 
deed  given  by  collector  of  inter- 
nal revenue  on  sale  of  land  for 
taxes.  Brown  v,  Goodwin,  75  iT. 
F.  409. 

Purchaser  at  foreclosure  sale  en- 
titled to  deposit  money,  where 
property  is  injured  by  fire,  before 
delivery  of  deed,  unless  fully  com- 
pensated for  injury.  Aspinwall  r. 
Balcli,  7  Dahj,  200. 

Debtor  has  right  to  redeem  be- 
fore sale  consummated.  Time  given 
after  sale  for  payment  is  without 
authority.  Holmes  «.  Richmond^ 
19  ITun,  684. 
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JURISDICTION. 

When  proceeding  of  courts  may 
be  attacked,  collaterally,  for  want 
of.  Roderigns  v.  East  River  Sav- 
ings Institution,  76  N.  T.  316. 

The  supreme  court  has  no  juris- 
diction of  action  upon  a  stipula- 
tion in  a  proceeding  in  admiralty 
instituted  to  obtain  possession  of  a 
Tessel.  Bartlett  v.  Spicer,  75  JV. 
r.  528;  affi'g  12  ffuriy  398. 

Of  supreme  court  on  constnic- 
tion  of  will,  when  equity  powers 
not  exercised.  Monarque  v. 
Monarque,  19  Bun,  232. 

JURY. 

Statutes  giving  right  of  trial  by, 
liberally  construed.  Poyer  v,  N. 
Y.  Central  &  H.  R.  R.  R.  Co.,  7 
Alb.  New  Cos,  871. 

Verdict,  not  impeached,  but  cor- 
rected, by  sworn  statements  of. 
Dayton  v.  Church,  7  Alb,  New  Cos. 
867. 

Right  to  demand  jury  in  trial 
before  police  justice  of  village. 
People  ez  rel.  Dargin  t.  Cox,  76 
N,  T.  47. 

In  drawing  jurors  under  sections 
1,050,  1,058  and  1,059,  Code  Civ. 
Pro.,  presence  of  second  box,  how 
far  essential  to  validity  of  array. 
Pierson  v.  People,  18  Hun,  239. 

Personating  juror,  invalidates 
Terdict.  Dayton  v.  Church,  7  Alb. 
New  Cos.  367. 

JUSTICE  OP  PEACE. 

Jurisdiction  of  police  justice  of 
yillage,  when  to  be  exercised  as 
that  of.  People  ex  rd.  Dargin  «. 
Cox,  70  N.  7.  47. 

JUSTICE'S  COURT. 
When  judgment  by  default  in  a 


justice's  court  res  adjudicata.  Blair 
V.  Bartlett,  75  N.  Y.  150. 

Sufficiency  of  docket  of  justice 
court,  to  constitute  valid  judgment 
of  discontinuance  for  want  of  juris- 
diction, technical  precision  in  mat- 
ters of  form,  not  required.  Brad- 
ner  v.  Howard,  75  N.  7.  417;  affi'g 
14  Hun,  420. 

Authority  of  attorney  signing 
notice  of  appeal  from  justice  of 
peace  must  appear.  Andrews  v. 
Long,  19  Hun,  803. 

Specification  in  notice,  of  ground 
of  appeal  from  justice  of  peace. 
Andrews  v.  Long,  19  Eun,  803. 

On  appeal  from  justice-s  judg- 
ment, costs  of  action  and  fees  for 
return,  to  be  paid  within  twenty 
days  after  judgmex^.  Code  Pro. 
§  354.  Thomas  v,  Thomas,  18 
Ilun,  481. 

LANDLORD    AND  TENANT. 

When  summary  proceedings  do 
not  lie.  People  ex  rd.  Ainslee  v. 
Howlett,  76  N.  Y.  574. 

Time  and  manner  of  serving  no- 
tice to  quit  on  tenant  at  will. 
Banks  v.  Carter,  7  ZkUi/y  417. 

Waiver  by  tenant  of  notice  to 
quit  by  yielding  possession.  Banks 
B.  Carter,  7  2>a/y,  417. 

When  tenant  remains  in  posses- 
sion after  expiration  of  lease, 
through  fault  of  landlord,  latter  is 
estopped  from  holding  former  for 
another  yearns  rent.  Smith  v.  Allt, 
7  DaJy,  492. 

When  tlie  turning  off  of  water, 
pipes  being  out  of  repair,  gives 
tenant  the  right  to  leave.  West 
Side  Savings  Bank  v.  Newton,  76 
N.  Y.  616. 

Abandonment,  not  justified  under 
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L.  1860,  ch.  345,  from  building 
becoming  untenantable  without 
tenant's  fault  or  negligence. 
Tenant  bound  to  make  ordinary 
repairs.  Lawrence  v.  Adams,  18 
Hun,  181. 

Failure  to  establish  eviction 
from  breach  of  covenant  on  part 
of  landlord  to  keep  roof  in  good 
and  suitible  repair.  Lawrence  r. 
Adams,  18  Ilun,  181. 

Extent  of  liability  of  landlord 
for  neglect  to  repair  as  agreed. 
Personal  injuries.  Arnold  v.  Clark, 
45  Sui)er,  Ct.  (J,  d:  *S\)  252. 

Liability  of  life  tenant  fur  per- 
manent improvements  procured  by 
him,  or  on  his  responsibility. 
Matter  of  Pollock,  3  lietlf.  Surr. 
100. 

Lease  made  by  agent,  rights  of 
lessor  under.  Nicoll  c.  Burke,  45 
8v])er.  Ct.  (J.  «fc  8.)  75. 

When  lease  executed  by  agent  in 
his  own  name  will  not  bind  land- 
lord. Schaefer  ©.  Henkel,  75 
JV.  r.  378;  8.  C,  7  Alb.  New  Cos. 
1. 

Effect  on  oral  lease,  of  collection 
agent  giving  without  authority 
receipt  for  rent  inconsistent  there- 
with. Davidson  r.  Blumor,  7  DaJy, 
205. 

Liability  of  tenant  entering  and 
occupying  under  lease  for  years 
void,  because  executed  bv  lessee 
only,  as  tenant  from  year  to  year, 
on  terms  of  void  lease,  rJichough 
he  paid  rent  monthly.  Laughran 
V.  Smith,  75  N.  T.  205;  ailing  11 
Ilftn,  311. 

Wlicn  tenant  liable  for  holding 
over.  Davies  v.  Mayor,  &c.  of 
N.  Y.,  45  Svper.  Ct.  (J.  di  8.) 
878. 


Consent  that  tenant  shall  build, 
what  is  sufficient.  Livingston  v. 
Sulzer,  10  Ilun,  375. 

What  constitutes  negligence  in 
landlord  letting  premises  with 
power.  Ryan  v.  Wilson,  45  8up€r. 
Ct.  {J.  d  8.)  273. 

LARCENY. 

What  is  admissible  to  explain 
possession  of  similar  property. 
The  People  r.  Crapo,  76  N.  Y. 
288. 

Evidence  that  other  property 
foimd  with  that  charged  in  the 
indictment  was  also  stolen,  when 
admissible.  Willis  v.  People, 
19  //ttw,  84. 

LEASE. 

When  executed  by  agent  so  as 
not  to  bind  principal.  Schaefer 
p.  Henkel,  75  N.  T.  378;  S.  C,  7 
Abb.  New  Cas.  1. 

Made  by  agents  of  lessor  without 
name  of  principal  appearing,  right 
of  principal  to  bring  action. 
Nicoll  r.  Rurke,  45  8ui)er.  Ct.  (J. 
&  8.)  75. 

When  title  to  machinery  placed 
by  lessee  upon  leased  ground,  and 
annexed  thereto,  does  not  merge  by 
conveyance  of  land  to  lessee.  Glol)e 
.Marble  Mills  Co.  v.  Quin,  76  N. 
Y.  23. 

Parol  agreement  concerning 
fixtures,  when  not  merged  in  lease. 
Lewis  t?.  Seabury,  74  N.  T.  400. 

A  written  lease  merges  contem- 
poraneous oral  stipulations.  Wil- 
son r.  Dcen,  74  N  T.  531. 

Effect  of  collateral  oral  agree- 
ments. Wilson  V.  Deen,  74  N.  F. 
531. 

When    lease  void   because   ex- 
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ecuted  by  lessees  only.  When  ac- 
ceptaacc  of  rent  from  Bubscqucnt 
tcnaDt  does  not  establish  surren- 
der. Langhran  v.  Smith,  75  N,  T, 
205;  affi'g  11  J7un,  811. 

When  not  merged  by  a  contract 
to  sell.  Bostwick  v.  Frankfield, 
74  N.  T,  207. 

Void  lease  as  part  consideration 
for  the  surrender  of  former  one. 
Clark  f.  Barnes,  76  i^.  T.  801. 

When  suit  in  equity  may  be  had 
to  reinstate  surrendered  lease. 
Clark  f^.  Barnes,  76  N.  T,  801. 

Where  two  agricultural  leases 
are  given  at  one  time,  whose  tota> 
term  is  over  twelve  years,  both  are 
^oid.  Clark  «.  Barnes,  76  2f.  T. 
801. 

When  a  surrender  is  not  ^  re*- 
lease  of  existing  liabilities.  Roe 
9.  Conway,  74  iT.  T.  201. 

When  surrender  to  agent  in- 
sufficient to  discharge  lessee  from 
rent.  Baylis  v.  Prentice,  76  if.  T. 
^04. 

Entirety  of  cause  of  action  for 
several  installments  of  rent  due. 
Belief,  when  several  actions  have 
been  brought  Jex  v,  Jacob,  10 
Mm,  105. 

When  assignee  for  benefit  of 
creditors,  not  liable  personally  for 
lent  under  lease  to  his  assignor, 
though  assignment  is  void  under 
the  statute.  Knickerbocker  Life 
Ins.  Co.  «.  Patterson,  75  J^  F.  580. 

Surety  on  lease,  entitled  to  same 
defenses  as  tenant.  Lawrence  «. 
Adams,  18  Eun^  181. 

Extent  of  liability  of  landlord 
for  neglect  to  repair,  as  agreed. 
Personal  injuries.  Arnold  v, 
Clark,  45  Super.    Ct.   (J,   di  8.) 

Vol.  VH— «8 


Renewal  covenant,  when  surety 
not  liable.  Enowles  v.  Cudde- 
back,  10  Hun^  500. 

When  person  joining  in,  may  be 
shown,  by  parol,  to  be  a  surety 
only.  Knowles  «.  Cuddeback^  10 
Hun,  600. 

Lease  to  two  persons  of  same 
land  by  Setteca  Indian,  rights 
under.  Ryan  v.  Enorr,  19  Sun, 
540. 


LEGACISa. 

YestiBg  of  legacy  to  be  held 
in  trust  for  benefit  of  \eg$t/6e 
for  a  specified  time^  and  then 
paid.  Warner  v.  Durant,  76  if.  F. 
18a 

Void  for  uncertainty,  lapsing  of. 
Livingston  o.  Qordon,  7  Abb.  New 
Cob.  58. 

Identity  of  legatee  determined  by 
parol  evidence.  Matter  of  Cahn,  8 
Bed/.  Birr.  81. 

Payment  of  legacy  to  foreign  ad- 
ministrator of  legatee.  Matter  of 
Jones,  8  Bid/.  Burr.  257. 

Effect  of  legacy  to  debtOT  on  in- 
debtedness. Matter  of  Leslie,  8 
lU^.  Burr.  280. 

To  benevolent  society,  condi- 
tioned on  support  and  maintenance 
of  a  beneficiary.  Livingston  a 
Gordon,  7  .^li^.  N$w  Cm.  68. 

Construction  of,  to  benevolent 
society.  Livingston  «.  Gordon,  7 
AVb.  New  Cos.  68. 

Liability  of  legacies,  preferred 
only  as  to  time  of  payment,  to 
abate  pro  rata.  Trustees  of  Har- 
vard College  V.  Quinn,  8  Itedf. 
Surr.  614. 

A  legacy  to  a  creditor  does  not 

satisfy  the  debt,  unless  it  appears 

Jthat  that  was  the  testator^s  inten- 
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tion.    Boughton  «.  Flint,  74  Jf.  T. 
470,  48d. 

When  legacy  will  not  begin  to 
bear  interest  from  one  year  after 
testatoi^s  death.  Wheeler  «.  Rtitb- 
ven,  74  N.  T,  428. 

Prior  advancements,  not  to  be 
charged  against  specific  legacies. 
Camp  V,  Camp,  18  iTtm,  217. 

When  legacy  to  certain  persons 
and  '' children  of  ^  another,  is  di- 
vided per  ttirpei.  Ferrer  v.  Pyne, 
18  Hun,  411. 

Necessity  of  demand  before  com- 
pulsory proceedings  for  payment  of 
legacy.  House  v.  Agate,  8  Sedf. 
Burr,  807. 

LEGATEES,  NEXT  OF  EIN,  &c. 

Within  what  period  claims 
against  deceased,  to  be  enforced 
against  real  estate,  conveyed  by  heir 
or  devisee  to  Jxmafide  purchaser. 
Parkinsons.  Jacobson,  18J7im,  853. 

LEGISLATURE. 

Ratification  by,  of  illegal  act 
tinder  a  contract.  Kingsley  t^. 
City  of  Brooklyn,  7  Abb.  New  Cob, 
28. 

Power  of  legislature  in  regard  to 
local  improvements.  Matter  of 
Sackett,  Douglas  &  De  Graw 
Streets,  74  N,  T.  95. 

fias  power  to  change  charter  of 
public  corporation.  Demarest  v. 
Mayor,  74  N.  Y.  101. 

The  legislative  power  is  subject 
to  no  restrictions  not  imposed  by 
the  constitution.  Bcrtholf  v. 
O'Reilly,  74  N.  T.  509. 

Power  of  legislature  to  designate 
place  of  imprisonment  for  those 
convicted  of  misdemeanors,  other 


than  in  county  of  offense  and  triaL 
Brown  c.  People,  75  N,  T,  487. 

Power  of  the  legislature  to  re- 
strict, by  a  provision  in  a  city 
charter,  the  power  of  courts  over 
assessments.    Matter  of  Mead,  74 

M  r.  216. 

LIBEL. 

Republication  of  defamatory  mat- 
ter, a  new  cause  of  action.  Effect 
of  satisfaction  of  recovery  for  libel, 
on  another  action  against  other 
parties  for  same  libel,  and  republi- 
cation thereof.  Woods  v.  Pang- 
bum,  75  N.  T.  495  ;  rev'g  14  JJun, 

540. 

LICENSE. 

When  permission  by  municipal 

corporation  to  lay  gas  pipes,  not  a 

license,    but   franchise.     City    of 

Brooklyn  «.  Jourdan,  7  Abb,  Nem 

Ca$.  28. 

LIEN« 

How  not  lost.  Harvey  v.  Cherry, 
76  K  T.  489. 

When  not  enforceable  by  one 
joint  owner  against  other.  Hud- 
son V,  Swan,  7  Abb.  New  Cae.  824. 

An  equitable  lien  passes  as  an 
incident  to  the  assignment  of  the 
debt.  Is  not  wnived  or  merged  by 
taking  a  subsequent  coextensive 
legal  one,  so  as  to  let  in  intermedi- 
ate incumbrancers.  Payne  v.  Wil- 
son, 74  N.  T.  848. 

LIMITATIONS  OF  ACTIONS. 

Applicability  of  statute  of  limi- 
tations to  compulsory  proceedings 
for  payment  of  legacy.  House  v. 
Agate,  3  iJcJ/.  Sitrr.  807. 

Statute  of  limitations  of  actions 
against  assignees  in  bankruptcy. 
Esmond  v,  Apgar,  76  N.  T.  359. 

Limitations  of  actions  against  the 
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city  of  Cohocs.  McGaffin  «.  City 
of  echoes,  74  N.  T.  889. 

Demand,  when  necessary,  in 
order  that  the  statute  shall  run. 
Boughton  t.  Flint,  74  N.  T.  470. 

Contract  debt  secured  by  mort- 
gage may  be  enforced  by  foreclos- 
ure within  twenty  years.  Qillette 
V.  Smith,  18  HuUy  10. 

Statute  begins  to  run  against  re- 
mainder-man after  death  of  life 
tenant.  Qraham  «.  Ludington,  10 
Hun,  240. 

When  action  against  administra- 
tor is  barred  in  six  years..  Roup 
«.  Bradner,  19  Eun,  513. 

Effect  of  statute  where  payments 
on  account  of  services  were  made. 
Pursell «.  Fry,  19  ffun^  595. 

What  constitutes  a  partial  pay- 
ment by  one  partner,  so  as  to  bind 
the  other.  Burnett  v.  Snyder,  45 
Super.  Ct,  (J,  di  8.)  577. 

What  writing  suspends  operation 
of  the  statute.  Fisk  «.  Hibbard, 
45  Super,  Ct,  (J,  di  8,)  881. 

When  easement  in  street,  not  ex- 
tinguished by  adverse  possession. 
St.  Vincent  Orphan  Asylum  «.  City 
of  Troy,  70  K  T,  108. 

Effect  of  L.  1870,  ch.  741,  strik- 
ing out  married  women  from  class 
against  whom  limitation  of  actions 
does  not  run,  on  right  of  one  to 
bring  action  which  had  previously 
accrued.  Clark  v,  McCann,  18 
Eun^  18. 

LOAN. 

Share  in  profits,  when  compensa- 
tion for.  Richardson  «.  Hughitt, 
70  N.  T.  55. 

For  benefit  of  business,  when  it 
does  not  create  partnership.  Eaglsr 
f>.  Crawford,  70  N,  7,  97. 


LOTTERIES. 

'*  Playing  policy  ^'  is  within  the 
statute  against  lotteries.  Wilkin* 
son  «.  Qill,  74  N.  F.  08. 

MALICIOUS  PROSECUTION. 

When  qnestion  of  probable  cause 
goes  to  the  jnry.  Kingsbury  o. 
Garden,  45  Svper.  Ct  (/.  S  8.) 
224. 

Malice  a  question  for  the  jury. 
Kingsbury  «.  Garden,  45  A^mt.  Ct, 
(/.  d  8)  224. 

Termination  of  action  com- 
plained of.  Eangsbury  v.  Garden, 
45  Sf^fer.  Ct.  (J.  dt  8.)  224. 

Necessity  of  alleging,  ''  want  of 
probable  cause  "  for  arrest,  in  com- 
compUdnt  charging  malicious  pros- 
ecution. Van  De  Wiele  «.  Cal- 
binan,  7  Dalff^  880. 

MALPRACTICE. 
When  judgment  in  a  justice's 
court  for  services  rendered  by  a 
physician,  a  bar  to  a  subsequent  ac- 
tion for  malpractice.  Blair  «. 
Barttett,  75  if.  T.  150. 

MANDAMUS. 

Disobedience  to  mandamus  may 
be  punished  as  a  contempt.  Peo- 
ple ex  rd,  Garbutt  o.  R.  &  S.  L.  R. 
R.  Co.,  70  N,  T,  204. 

Punishment  for  disobedience  of 
writ  directed  to  public  ofiicer  or 
board.  Direction  when  sufii- 
ciently  definite.  People  e«  ret. 
Garbutt  v.  R.  &  S.  L.  R  R.  Co., 
70  K  Y,  204. 

When  will  not  be  awarded,  to 
compel  a  public  ofiUcer  to  prosecute 
an  action.  People  ex  reL  Ham- 
mond «.  Leonard,  74  JT.  T,  448. 

When  proper  remedy  to  compel 
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board  of  police  of  New  York  City 
to  pay  nn  officer's  salary.  People 
AC  rel  Satterlee  «.  Board  of  Police, 
75  N,  T,  88;  rer'g  13  Hun,  053. 

When  not  issued  to  compel 
board  of  town  auditors  to  audit 
Judgment  againat  higbrway  com- 
missioner, for  neglect  to  repair 
highway.  People  €so  reL  Loomis 
e.  Board  of  Town  Auditors,  75  N, 
T.  816. 

The  statute  relating  to  granting 
a  mandamus  against  public  officer, 
board  or  body,  does  not  apply  to 
directors  of  a  railroad.  People 
ex  rd,  Oarbutt  e.  R.  &  &  L.  R.  R 
Co*,  76  K  T.  294. 

On  an  appeal  from  an  order  ad- 
judging one  guilty  of  contempt, 
the  propriety  of  the  order  dis- 
obeyed cannot  be  questioned. 
People  ex  rd,  Garbutt  e.  R  &  & 
L.  R  R  Co.,  76  IT,  T.  2W. 

Is  not  proper  remedy  to  deter- 
mine disputed  claims  to  a  public 
office.  People  ex  reh  Fidle  e. 
Ferris,  76  K,  T.  826. 

When  discretionary.  People 
ex  rd,  Faile  «•  Ferris,  76  N.  T. 
826. 

When  it  lies  to  compel  municipal 
corporation  to  issue  bonds.  Peo- 
ple ex  rd.  Murphy  v.  Kelly,  76  N, 
F.  476. 

Mandamus  to  compel  permission 
for  burial.  Coppers*  Case,  7  Al^» 
New  Cob.  121. 

Mandamus  issued  to  compel 
police  commissioners,  who  had 
selected  one  of  two  inspectors 
of  election  for  each  district  from 
one  faction  of  majority  party,  to 
select  the  other  from  another  fac- 
tion. People  ex  rd.  Tan  Wyck  «. 
Wheeler,  16  Am,  540. 


Mandamus  by  general  term  of 
supreme  court,  to  be  issued  when 
board  of  police  commissioners  fail 
to  select  inspectors  of  election  be- 
fore October  first.  People  tf  rd. 
Tan  Wyck  «.  Wheeler,  18  Am, 
540. 

MANUFACTURING    COM- 
PANIES. 

Stockholder,  not  liable  for  cor- 
poration's debt,  where  it  is  to  be 
paid  later  than  one  year  after  con- 
tracted. Laws  of  1848,  ch.  40.  Hill 
V.  Conkling,  7  Daly,  897. 

Personal  liability  of  trustees  of 
corporation  from  failure  to  prop- 
erly verify  annual  report,  and  state 
therein  that  capital  stock  is  is- 
sued for  property.  Blake  v. 
Wheeler,  18  Hun,  406. 

Trustee  not  liable  for  debts  of 
corporation  accruing  subsequent 
to  tender,  and  prior  to  acceptance 
of  resignation.  Blake  v.  Wheeler, 
18  Hun,  496. 

How  stockholder  is  fixed  with 
liabiUty  under  L.  1848,  ch.  40, 
§§  18,  24.  Dean  e.  Mace,  19  Hun^ 
891. 

What  is  required  as  to  attempt 
to  collect  debt  of  manufacturing 
corporation,  before  remedy  against 
stockholder.  Bean  v.  Mace,  19 
Hufi,  891. 

Requisite  number  of  trustees  to 
sign  annual  report  of  corporation. 
Glen's  Falls  Paper  Co.  v.  White, 
18  Hun,  214. 

Verification  by  president  of  cor- 
poration, to  annual  report  of  trus- 
tees, **  to  the  best  of  his  knowledge 
and  belief,"  sufficient.  Glen's  Falls 
I>per  Co.  e.  White^  18  Aijs 
214. 
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Cteneral  statement  of  amount  of 
debts  of  corporation,  in  annual  re- 
port by  trustees,  sufficient.  Glen's 
Falls  Paper  Co.  «.  White,  18  Hun^ 
214. 

Personal  liability  of  trustee  of 
corporation  by  failure  to  (q[)ecify, 
in  annual  report,  amount  of  capi- 
tal stock  paid  in,  and  amount  is- 
sued for  property.  Glen's  Falls 
Paper  Go.  v.  White,  18  Hun^  214. 

MARINE     COURT     (OF     THE 
CITY  OF  NEW  YORK). 

Action  pending  in  marine  court, 
cannot  be  continued  against  de- 
ceased defendant's  executor.  Code 
of  Civ.  Pro.  {  816.  People  ex  rd, 
Egan  V,  Marine  Court,  18  JETun,  888. 

Appeals  from,  to  common  pleas, 
rules  applicable  to;  when  dis- 
missed. McEteere  e.  Little,  7  Ahb, 
Nme  Cob,  874. 

Jurisdiction  of  common  pleas  to 
hear  appeals  from  the  marine  court. 
Bambei^  v.  Stem,  70  N.  71  655. 

MARRIAGK 

Acts  of  parties  in  going  through 
marriage  ceremony  before  unor- 
ddned  preacher,  constitute  mar- 
riage. Dayis  v,  Davis,  7  Daly, 
808. 

Validity  of  marriage  p$r  Mr5a  de 
pr€$enti  in  a  foreign  country. 
Hynes  v.  McDermott,  7  Abb.  New 
Ca».  08. 

Validity  of  second  marriage 
after  nine  years'  absence  until  inva- 
lidity is  pronounced,  depends  upon 
belief  in  death  of  absent  one.  Di- 
vorce, proof  tluit  belief  in  death 
was  not  entertained.  Kinsey  e. 
Einsey,  7  Daly,  460. 

Whes  ooadderatfon  pf^  iimifi* 


cient   to   sustain  deed.    Keep  «. 
Keep,  7  Abb,  New  Cob,  240. 

Action  against  a  man  by  a 
woman  for  danukges  for  inducing 
her  to  marry  him,  by  fraudulent 
representations  that  his  former  wife 
was  dead,  is  one  for  injury  to  the 
person,  and  abates  by  death  of 
defendant  Price  e.  Price,  75  N. 
T.  244;  afl'g  11  Hun,  299. 

MARRIED  WOMEN. 
See  HuBQAKD  Ain>  Wurjk 

MARSHALS. 

Chap.  484,  Laws  of  1862,  direct- 
ing manner  of  commencing  action 
on  raarshal*s  bond,  not  repealed  by 
chap.  629,  Laws  of  1872.  Hanger 
e.  Bernstein,  7  Jkdy,  840. 

Judgments  against  the  bonds 
of.  Ennis  e.  Broderick,  45  Super. 
Ct.  {J.  di  8,)  92. 

MASTER  AND  SERVANT. 

Liability  of  master  for  injuries 
on  account  of  defective  machinery; 
case  of  a  ditch  or  a  railroad  track. 
De  Forest  e.  Jewett,  19  Hun, 
509. 

When  employer  not  liable  for 
injury  to  servant  for  breaking  of 
machinery  or  appliances.  De  Qrnff 
e.  N.  Y.  C.  &  H.  R  R.  R  Co.,  76 
N.  r.  125. 

Liability  to  servant  for  insuffi- 
ciency of  assistance.  Evidence  oi 
notice.  Harvey  e.  N.  Y.  C.  A  H. 
R  R.  R.  Co.,  19  Sun,  556. 

Contributory  negligence  of  fel« 
low-servant  will  not  excuse  master, 
if  his  negligence  be  the  proximate 
cause.  Harvey  e.  N.  Y.  C.  &.H. 
R  R  R  Co.,  19  Bun,  656. 

What  n^ligenoe   of  emplofii 


see 
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amounts  to  that  of  the  principal. 
The  case  of  an  undcr-sarvant  being 
injured.  Heiner  v,  Heuvelmann, 
45  Super.  Ct.  (J.  A  8,)  88. 

liability  of  railroad  company  for 
acts  of  servants  of  awner  of  draw- 
ing-room cars.  Thorpe  v.  New 
York  Central  &  Hudson  River  R 
R  Co.,  76  N.  Y,  402. 

Dischai^  of  employee,  justified 
on  ground  of  bringing  action  pre- 
maturely for  WQges.  Brink  v.  Fay, 
7  Daly,  662. 

MECHANIC'S  LIEN. 

A  mechanic's  lienor  is  affected  by 
the  equities  existing  against  his 
creditor  nt  the  time  he  files  notice. 
Payne  r.  Wilson,  74  N.  T.  848. 

Subcontractor  not  estopped  from 
enforcing  lien  against  a  building 
by  assurances  in  good  faith  to 
owner  as  to  contractor's  responsi- 
bility.  Abham  o.  Boyd^  7  Daly, SO, 

No  lien,  acquired  against  premises 
under  the  mechanic's  lien  act  appli- 
cable to  New  York  City  (L.  1868, 
ch.  500),  as  amended  bych.  752, 
L.  1806,  after  death  of  the  owner 
one  of  the  contracting  parties;  nor 
where  contracting  owner  sells  be- 
fore notice  of  lien  is  filed.  Meyers 
9,  Bennett,  7  Daty,  471. 

Architect  entitled  to  lien  under 
Kings  and  Queens  counties  mechan- 
ic's lien  law.  The  word  ** labor" 
includes'* skilled  labor."  Stryker 
«.  Cassidy,  76  N.  T.  50. 

Invalidity  of  mechanics'  liens  in 
Kings  and  Queens  coimties  filed 
by  sub-contractor  after  final  pay- 
ment in  good  faith  by  owner  to 
contractor  in  advance  of  terms  of 
contract.  Post  v,  Campbell,  18 
But^  61. 


When  lienor  not  entitled  to  aur- 
plus  money  on  foreclosure  of  a 
subsequent  mortgage.  Effect  of 
foreclosure  of  mortgage  on  rights 
of  lienor.  Emigrant  Industrial  Sav- 
ings Bank  v.  Goldman,75  N.  T.  127. 

Judgment  foreclosing  roecbanic^a 
lien,  adjudicating  work  done  and 
material  furnished  under  Bub-ean- 
tract  with  contractor,  a  bar  to 
action  against  oumer  for  same 
work,  &c  Toope  «.  Prigge,  7 
Daly,  208. 

Personal  judgment,  not  to  be 
rendered  against  a  contractor  in 
action  to  foreclose  a  mechanics* 
lien,  if  plaintiff  has  failed  to  estab- 
lish his  lien.  Burroughs  «.  Toate- 
van,  75  N,  F.  567. 

MERGER 

The  taking  of  debtor's  note  does 
not  merge  the  original  debt.  Jag- 
ger  Iron  Co.  «.  Walker,  76  JV.  F. 
521. 

Wben  title  to  machinery  placed 
by  lessee  upon  leased  land  and 
annexed  thereto,  does  not  merge 
by  conveyance  of  land  to  the  lessee. 
Globe  Marble  Mills  Co.  «.  Quin,  76 
N.  T,  28. 

When  conveyance  of  fee  to  mort- 
gagee does  not  constitute.  Miller 
0.  Lindsey,  10  Hur^  207. 

An  equitable  lien  is  not  waived 
or  mei^d  by  taking  a  subsequent 
co-extensive  legal  one,  so  as  to  let 
in  intermediate  incumbrancers. 
Payne  v.  Wilson,  74  J\r.  T.  848. 

No  merger  of  decree  of  surrogate 
for  payment  of  money  by  adminis- 
trator by  docketing  same  in  office 
of  county  clerk.  Nor  in  judgment 
subsequently  obtained  by  person 
to  whom  paymflot  was  decreed. 
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TowDsend  «.  Whitney,   15, 2f.   T, 

425 ;  affi'g  15  Hun,  98. 

When  a  contract  to  sell  premises 

to   lessee   will   not   merge  lease. 

Bostwick  «.  FranlLfield,  74  If.   T, 

207. 

MILITIA. 

Militiamen,  not  entitled  to  deduc- 
tion from  amount  assessed  for  tax- 
ation. Statutory  provisions  favor- 
able to  militiamen  modified  pend- 
ing enlistment.  People  ex  rd. 
Sears  v.  Board  of  AssessoxSy  18 
Sun,  886. 

MISNOMER. 

Effect  of  misnomer  of  party  un- 
der drainage  act.  Burk  v.  Ayers, 
19  Hun,  17. 

MISTAKE. 

Necessity  of  clear  evidence  of 
mutual  mistake  or  fraud  to  author- 
ize reformation  of  written  agree- 
ment. Moran  «.  McLarty,  75  N. 
T.  25;  M'g  11  Hun,  66. 

What  kind  of  mistake  will  war- 
rant court  of  equity  in  reforming  a 
written  contract.  Paine  «.  Jones, 
75  M  T.  693. 

Facts  not  constituting  mutual 
mistake  of  fact  where  reformation 
of  lease  is  sought  by  surety.  White 
«.  Meyer,  7  Daly,  428. 

Where  ignorance  of,  or  mistake 
as  to  an  extrinsic  fact,  not  ground 
for  affirmative  equitable  relief. 
Exam])le8  of  ignorance  of  intrin- 
sic facts  sufficient  therefor.  Damb- 
mann  v.  Schulting,  75  JV.  F.  55; 
rev'g  12  Hun,  1. 

When  court  will  not  correct  a 
bad  bargain  ignorantly  or  negli- 
gently  made   in    purchasing   co 
partner^s  interest,  cm  the  ground  of 


mistake.     Stettheimer  ••   Eillip, 

75  If.  T.  282. 
Deed,  when  not  reformed  on  the 

ground  of.     Whittemore  ••  Far- 
rington,  76  N.  T.  452. 

Complaint  for  fraud,  not  sus- 
tained on  ground  of  mutual 
mistake.      McMichael  ••  Kilmer, 

76  If.  T.  86. 

MONEY. 
Claim    for    premium   on   gold 
loaned  in  October,  1860,  refused. 
Qillette  «.  Smith,  18  Hun,  10. 

MONEY  LENT, 

It  is  not  necessary  to  prove  that 
money  lent  to  joint  stock  company 
was  actually  used  for  its  benefit. 
National  Bank  «.  Van  Derwerker, 
74  N.  7.  284. 

MONEY  PAID. 

Payments  by  the  State,  when  re- 
covered back.  People  v.  Denison, 
10  Hun,  187. 

MONEY  RECEIVED. 

What  to  be  shown,  to  sustain 
action  for.  N.  Y.  Quaranty  & 
Indemnity  Co.  «.  Qleason,  7  Ahb. 
New  Cos.  884. 

When  liable  for.  Long  «.  Bus- 
sell,  45  Super.  Ct.  {J,  A  8,)  484. 

When  action  lies  against  an  agent 
for,  even  though  he  has  paid  it  over 
to  his  principal.  Am.  Nat'l  Bank, 
&c,  e.  Wheelock,  45  Super,  Ct.  (J. 
di  S,)  205. 

Action  for,  against  carrier  for 
overcharges.  Tugman  e.  National 
St^mship  Co.,  76  If,  T.  207. 

MORTQAGE. 
L  What  Conbtitutbs  ▲ 

MOBTOAQB. 

Diftinction   between  lala  wilti 


oes 
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ifgkt  to  peporehftoe^  and  mortgiig« 
or  conditional  sale.  Mahler  v. 
SchlosSy  7  Doll/,  291. 

Where  conveyance  to  creditor 
absolute  in  form,  upon  agreement 
to  teconvey  when  eertidn  money 
paid,  original  debt  to  continue 
meanwhile^  congtitutes  a  mort- 
gage. Pardee  v«  Treat,  18  Huny 
298. 

.  Mortgage  not  indoded  in  words 
'.*  lawfully  conveyed  .  .  by  convey- 
ances," &c,y  in  exception  set  forth 
in  deed.  Territt  v,  Brooklyn  Im- 
provement Co.,  18  ^un,  6. 

n.  Yaliditt  and  Iktebfbvta- 

TION. 

When  conveyance  of  fee  to  mort- 
gagee does  not  merge  mortgage. 
Miller  «.  Lindsey,  19  Hun,  207. 

Effect  on  foreclosure  of  mort- 
gage where  value  of  note  destroyed 
by  innocent  holder's  erasing  hame 
of  payee,  but  debt  proved.  Gil- 
lette V,  Smith,  18  Hun,  10. 

Degree  of  identification  of  prop- 
erty required  in  an  equitable  mort- 
gage. Payne  v,  Wilson,  74  if.  Y. 
848. 

An  attempt  to  make  a  legal 
mortgage,  which  fails  for  informal- 
ity, is  valid  as  an  equitable  one. 
Payne  €.  Wilson,  74  If.  Y.  348. 

On  a  partner's  interest  in  copart- 
nership land,  effect  of.  Tarbel  v, 
Bradley,  7  Abb.  New  Cat,  273. 

Mortgage  by  partner,  on  land  of 
firm  held  in  his  name,  when  no 
lien.  Tarbel  t^.  Bradley,  7  Abb. 
New  Cas.  273. 

Mortgage  for  purchase-money,  by 
wife  to  husband,  validity  of. 
Meeker  v.  Wright^  7  Abb.  New  Co*. 


Where  answer  admits  doe  ac« 
knowicdgment,  it  cannot  be  ui^gcd 
that  the  certificate  does  not  show 
that  wife  was  separately  examined. 
Meeker  v.  Wright,  76  N.  T.  262. 

nL  Rights  of  ncr  Pabtib8. 

Certificate  of  mortgagors,  even  a 
married  woman,  tiiat  there  is  no 
defense  to  a  mortgage,  that  the 
same  may  be  negotiated,  estope 
them  from  setting  up  usuiy. 
Smyth  «.  Munroe,  10  Hun,  550. 

Defense  of  usury  by  equitable 
owner  of  premises.  Equitable  Life 
Assurance  Boc.  «.  Cuyler,  75  N.  F. 
506;  afil'g  12  ITtin,  247. 

When  persons  purchasiBg  land 
under  oral  agreement  of  partner- 
ship for  that  special  purpose,  not 
liable  as  partners  for  a  deficiency 
on  foreclosure.  Williams  «.  Oil- 
lies,  75  y.  Y.  197;  rev»g  18  JJirn, 
422. 

Proper  parties  to  foreclosure  of. 
When  mechanics*  lienor,  not  en- 
titled to  surplus  money  on  fore- 
closure. Emigrant  Industrial  Sav- 
ings Bank  v.  Goldman,  75  JV^.  71 
127. 

Right  of  mortgagee  to  have  per- 
sonal estate  of  decedent  reserved 
to  meet  anticipated  deficiency  on 
foreclosure.  Williams  «.  Baton,  ft 
Bed/.  i8wT..503. 

Dower,  not  barred  by  false  rep- 
resentations of  mortgagor  as  to 
marriage.  Westfall  v.  Hintse,  7 
Abb.  New  Cm.  236. 

What  dealings  between  mort- 
gagee and  one  who  agrees  to  as- 
sume mortgage  will  release  mort- 
gagor. Paine  «.  Jones,  76  N.  Y, 
274. 

tettoi  of  mof^agee    koldiag 
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goariDty  of  collection.   Bsrrey  i 
Cherry,  76  N.  T.  489. 


When  owignem  acquire  only  the 
rights  of  auijpion.  BbqIc  for 
Saving!  in  N.  Y.  e.  Fraak,  4S 
Super.  Ot.  [J.  tt  8.)  404. 

When  guaranty  of  poyment  in 
DBsignment  of  mortgage  will  not 
be  Mricken  ont.  Paine  c.  Jones, 
75  N.  r.  868. 

Insufficiency  of  proof  U>  aulUor- 
ize  refonnation  of  assignmeDt  ol 
mortgage  by  striking  out  guaranty 
of  payment.  Horan  «.  HcLarty, 
liS.  r.  iS;  affl'g  11  B«n,  QO. 

When  asaigDment  of,  void  as 
against  subsequent  iona  Jide  ns- 
signee.  Brown  o.  Johnston,  7 
Alb.  Nem  Cat.  188. 

An  assignment  of  the  mortgage 
vithout  a  tmnsfer  of  tlLe  debt, 
operative.      Wanzer  «.    Cary,  76 
2f.  t.  B2«. 

T.  Ths  £i)uiTT  OF  REDmrpTtoN, 
xsa  THX  Eftbct  of  Tra^s- 


Liability  of  subaequeot  pur- 
chaser assuming  a  mortgage  by 
mistake  and  without  considera- 
tion. Estoppel  under,  nben. 
Seal  EMate  Trust  Co.  •.  Batch,  45 
8«p«r.  at.  (J.  <e&)0«8. 

Liability  of  subsequent  purchaser 
assuming  mortgage  when  his  gran- 
tor liad  not  assumed.  Real  Estate 
Trust  Co,  0.  Balcb,  46  Hnper.  Ct. 
(J.  J>  8.)  638,  note. 

Assumption  of  mortgsge  by  aub- 
Be4]tunt  purcbaasr  giroa  mortgage 
M  of  ttotVm,  on  which 


sue  without  farccloaiiig. 
Hande.  Kennedy,  49  OifMr.  Ct.  {J. 
lis  8.)  885. 

Judgment  for  defldency  cannot 
be  entered  gainst  subsequent  pur- 
chasers assuming  the  mortgage, 
when.  Bank  for  Bavingi  in  How 
York  e.  Prank,  40  Stiptr.  Ot.  (Jl  A 
S.)  404. 

Verbal  agreoment  by  purchaser 
of  land  to  assume  payment  of  mort- 
gage thereon,  ia  enforceable. 
TainCor  t.  Hemmingway,  18  ^un, 
458. 

Grantee  assnnring  payment  of 
mortgage  can  only  be  released  by 
mortgagee,  who,  in  absence  of 
proof  of  dissent,  is  presamed  to 
accept  obligation.  Douglass  •. 
Wells,  18  aim,  88. 

Liahility  of  married  woman  to 
pny  mortgage  assumed;  also  of  her 
grantee.  Casbman  «.  Henry,  70 
y.  r.  103. 

Whvn  one  purehsslng  subject  to 
a  mortgage  on  a  judicial  sale  may 
have  relief  In  equity.  Parkinson  e. 
Sherman,  Tl  JT.  T.  88,  M. 

Defense  of  usury  in  fareeloMue 
of.  Effect  of  covenant  to  assume. 
Knickerbocker  Life  las.  Co.  «. 
Nelson,  T  dib.  JTsw  Cat.  170. 

When  grantea  of  mortgagor  cu- 
uot  contest  validity.  Parkinson  «. 
Sherman,  74  JT.  T.  B8. 

Liability  of  owner  of  equity  of 
redemption  and  mortgagee  for  Are 
between  forecloaure  sale  and  deliv- 
ery of  deed.  Axpinwal  o.  Balcb,  7 
Daly.  200. 

Effect  of  a  discharge  of  part  of 
premises  aliened  by  operation  of  a 
release  of  the  part  retained.  Ken- 
dall E.  Niebuhr,  45  S^itr.  Ct.  {J. 
A  8.)  S4,% 
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nigbt  before*  Blakeley  «.  City  of 
Troy,  18  Hun,  107. 

Reasonable  vigilance  of  city  cor- 
poration, in  keeping  streets  free 
from  ice,  no  notice  of  defect  being 
flhown.  Battenby  v.  Mayor,  &c, 
of  the  City  of  New  Turk,  7  Daly, 
10. 

Pormisaion  to  a  gas-light  com- 
pany to  lay  pipes,  not  transferable 
to  assignee.  City  of  Brooklyn  v. 
Fulton  Municipid  Qas  Co.,  7  Ahb, 
Neio  Com,  19. 

When  such  permission,  a  fran- 
chise, and  to  be  exercised  by  a  re- 
cdver  pendente  lite.  City  of  Brc^k- 
lyn  e.  Jourdan,  7  Abb,  Nem^CoM,  28. 

Requisites  of  notice  of  obstruc- 
tion in  highway.  Weed  v.  Village 
of  Ballston  Spa,  70  N.  T.  829. 

Unauthorized  resolution  of  com- 
mon council  to  permit  private  per- 
son to  enclose  part  of  street.  St. 
yincent  Orphan  Asylum  «.  City  of 
Troy,  70  if.  r.  108. 

Right  of  adjacent  owner  to  fill 
his  lot,  as  to  surface  water.  Bark- 
ley  «.  Wilcox,  19  Hun,  820. 


Ym.  LiABiLrriBS. 

When  cliarg^blo  with  rent  of 
premises  continuing  to  be  used  by 
one  of  its  officers.  Davies  v.  Mayor, 
Ac.  of  New  York,  45  Super,  Ct.  (J. 
^  8,)  878. 

Liability  for  negligence  in  allow- 
ing bridge  of  insufficient  height 
across  street :  when  estopped  from 
denying  land  to  be  highway. 
Sewell  V.  City  of  Cohoes,  75  N,  Y. 
45;  affi'gll  Hun,  020. 

The  fact  that  it  once  offered  to 
pay  the  amount  due  does  not  ex- 
tinguish the  debt  Read  9,  City  of 
Buffalo,  74  N,  T.  408. 


Interest  on  municipal  certificates. 
Read  e.  City  of  Buffalo,  74  if.  T, 
408. 

Liability  for  public  work ;  limit 
of  cost  and  of  appropriations. 
Kingsley  «.  C^ty  of  Brooklyn,  7 
Aib.  New  Cm.  28. 

Liability  of  a  city  for  defective 
awning  over  sidewalk.  Hume  •• 
Mayor,  74  N,  T,  204. 

*  ^  Street "  includes  sidewalks  and 
gutters.  **'  Paving "  inclades 
^'fiagging."  Matter  of  Burmeister, 
70  N,  T,  174. 

Liability  of,  for  wrongful  acts 
of  servants,  as  to  constructing 
sewers.  Hardy  «.  City  of  Brook- 
lyn, 7  Alb.  New  Cat,  408. 

Liability  for  injury  done  by 
hose-cart  during  a  parade.  Smith 
V,  City  of  Rochester,  70  N.  T. 
500. 

Liability  of,  to  person  injured 
by  defects  in  highway.  Niven  e. 
City  of  Rochester,  70  N,  T,  019. 

XI.    Remedies     of    Crbditobs, 
CLADCAim,  Taz-Patbbs,  &c. 

Remedy  against  city  of  pur- 
chaser at  sale  for  unpaid  assess* 
ment,  subsequently  declared  void. 
Matter  of  Jones,  18  Hun,  827. 

X.  Local  Improyemeht. 

Sufficiency  of  complaint  to  re- 
cover money  paid  in  excess  of  a 
due  proportion.  Strusbuigh  e. 
Mayor,  Ac.  of  N.  Y.,  45  Super,  Ct. 
{J.  its.)  508. 

Assessment  for  local  improve- 
ment People  ex  rel.  Kerber  v. 
aty  of  Utica,  7  Abb.  New  Cae. 
414. 

Local  assesBment  should  be  on 
lands  benefited.  Matte  of  Sackatli 


NEW    YORK    STATE    REPORTS.        CTfe 


Douglas  &  Degniw  Sts.,  74  N,  T. 
95,  100. 

A  law  Imposing  an  assessment 
without  giving  property  owners 
assessed  an  opportunity  to  be 
heard,  is  unconstitutionaL  Stuart 
«.  Palmer,  74  N.  T.  188. 

Assessment  rendered  void  by 
faXure  of  assessors  to  assess  all 
property  on  line  of  improTement. 
When  not  void  for  irregularities. 
Matter  of  N.  T.  Prot.  Episcopal 
Public  School,  75  J9.  T.  824. 

Validity  of  certain  assessments 
for  local  improvements  in  Brook- 
lyn. Effect  of  assessment  being 
greater  than  tax  valuation. 
Matter  of  Sockett,  Douglas  &  De 
Graw8ts.,74ir.  T.  95. 

Invalidity  of  assessment  for  re- 
pavement  of  street  on  account  of 
irregularity  in  advertising.  When 
irregularity  not  cured  by  certifi' 
cate  of  no  fraud.  Matter  of  Bur- 
meister,  76  If.  T.  174. 

XL    I88UB    OF    MUVICIPAL    B0NI>8 

(TowH  BoMDnro  Laws). 

Conunissioners  of  town  to  issue 
bonds  in  aid  of  railroad,  cannot 
make  contracts  except  those  author- 
ized by  statute.  Joslyn  «.  Dow, 
19  Hun,  494. 

Defective  consents  by  tax-payers 
to  bond  town.  People  ex  rel.  N. 
Y.  &  C.  R  R.  R  Co.  V.  Barrett, 
18  Hun^  206. 

In  proceedings  to  bond  town,  all 
statutory  requirements  to  be  ob- 
served. People  ex  rel,  N.  T.  & 
Canada  R.  R.  Co.  v.  Button,  18 
ffan,  116. 

Where  tax-payers  consenting  to 
issue  town  bonds  and  subscribe 
for  stock  therewith,  may  impose 


condition  not  required  by  statute, 
and  failure  to  comply  renders  pro- 
ceedings void.  People  ex  rel,  N. 
Y.  &  Canada  R.  R.  Co.  «.  Hutton, 
18  Hun,  116. 

Non-conclusiveness  of  affidavit 
of  town  assessor  as  evidence  of 
consent  by  majority  of  tax-payers 
to  bond  town.  People  ex  rel.  N. 
Y.  &  Canada  R.  R  Co.  «.  Hutton, 
IB  Hun,  116. 

NAMES. 

Misnomer  of  corporation  waived 
if  not  pleaded.  Whittlesey  v. 
Frantz,  74  if.  F.  456. 

Misnomer  of  party  under  drainage 
act,  effect  of.  Burk  v.  Ayers,  19 
Hun,  17. 

NATIONAL  BANKS. 

Attachment  against  non-resident, 
when  may  issue.  Robinson  v.  Na- 
tional Bank,  19  Hun,  477. 

NATURALIZATION. 

Power  of  surrogate's  court  to 
grant.  Matter  of  HarstrQm,  7 
Altb.  New  Com.  891. 

NAVIGATION. 

When  State  law  governs  on 
board  a  vessel  on  high  seas.  Mc- 
Donald «.  Mallory,  7  Alib.  New  Cm. 

84. 

NEGLIGENCE. 

L  Natttrm  of  Nbolioekcb,  asd 

LlABILITT  ThKBBFOR. 

When  not  necessary  to  prove 
gross  negligence.  Curtis  v,  Dela- 
ware, Lackawanna  &  Western  R 
R  Co.,  74-y.  r.  116. 

Incompetency  of  questions  as  to 
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recovery  for  eimilar  injuries  by 
another  party.  O^Hagan  v.  Dillon, 
76  If.  Y.  170. 

Of  employee  with  fall  discretion, 
18  imputable  to  principaL  Heiner 
••  Heuyehnan,  45  Super.  Ot,  (J.  A 
S.)  88. 

Of  master,  iii  not  procuring 
proper  machinery,  what  constitutes, 
in  case  of  ditch  on  railroad  track. 
De  Forest «.  Jewett,  10  ifun,  600. 

Of  fellow  servant,  will  not  excuse 
liability,  if  insufficiency  of  assist- 
ance is  the  proximate  cause.  Har- 
Tcy  V,  New  York  Central  &  Hudson 
River  R  R.  Co.,  17  JETun,  556. 

Liability  of  contractor  for  injury 
to  workman  in  consequence  of 
foreman's  negligence.  Eagan  v. 
Tucker,  18  Hun,  847. 

When  judgment  in  a  justice's 
court  for  services  rendered  by  n 
physician,  a  bar  to  a  subsequent 
action  for  malpractice.  Blair  v, 
Bartlett,  75  N.  T.  160. 

When  evidence  of  contributory 
negligence,  of  teacher  stepping 
into  hole  in  school-room  floor,  not 
sufficient  to  make  it  manifestly  a 
question  of  law  only ;  but  enough 
to  show  that  the  floor  was  negli- 
gently out  of  repair.  Bassett  v. 
Fish,  75  K  Y,  808;  rev'g  12  Hun, 
209. 

Liability  of  person  letting  public 
hall  for  hire,  for  negligence  in 
arrangements  for  safe  entrance  and 
exit.  Intoxication  as  contributory. 
Camp  ©.  Wood,  76  N,  Y.  92. 

What  constitutes,  in  case  of 
landlord  letting  premises  with 
power.  Ryan  t>.  Wilson,  45  Super, 
Ct.  (J.  dt  8.)  278. 

When  city  liable  for  negligence 
of  gas  company  in  laying  pipes  in 


streets.     HcDennott    «.  City   of 
Kingston,  19  Hun,  198. 

Of  municipal  corporation,  in 
allowing  bridge  of  insufficient 
height  across  street  SewcU  «. 
City  of  Cohoesj  76  N.  Y.  45 ;  affi'g 
11  Hun,  626. 

Non-liability  of  towns  for  negli- 
gence of  highway  commissioners  in 
not  keeping  highway  in  repair;  in- 
di^dual  liability  of  latter.  People 
ez  reL  Loomis  «.  Board  of  Town 
Auditors,  76  N.  Y.  816. 

When  railroad  company  not  lia- 
ble for  injury  to  servant  for  break- 
ing of  machinery  or  appliances. 
De  QnS,  e.  New  York'  Central  A 
Hudson  River  R.  R.  Co.,  76  H.  Y. 
125. 

Negligence  of  railroad  company 
for  not  giving  statutory  signal  at 
street  crossing.  When  conflict  of 
evidence  nA  to  giving  the  signal,  for 
jury  to  determine.  Yoak  e.  North- 
em  Central  Rw.  Co.,  75  N.  Y. 
820. 

Non-liability  of  railroad  com- 
pany for  negligence,  where  circum- 
stances point  as  much  to  negli- 
gence of  one  killed  at  railroad 
crossing,  as  to  its  absence,  or  point 
in  neither  direction.  Cordell  «. 
New  York  Central  &  Hudson  River 
R  R  Co.,  75  N.  Y.  880. 

Negligence  in  railroad  company 
in  not  furnishing  safe  and  con- 
venient passage  from  its  depot  to 
highway;  and  in  locating  cattle 
guard.  Hoffman  e.  N.  Y.  Central 
&  H.  R.  R.  R.  Co.,  75  N.  Y.  605; 
affi'g  18  Hun,  589. 

Of  section  "boss"  on  railroad, 
not  that  of  the  company,  but  that 
of  a  fellow  servant  by  which  a 
workman  was  injured.    Bavringer 
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«.  Del  &  Had.  Canal  Co.,  10  Jlunj 
216. 

Liability  of  horse  railroad  com- 
pany, whose  duty  it  was  to  keep 
street  in  repair,  for  injuries  caused 
by  its  failure  so  to  do.  McMahon 
9.  Second  Ave.  R.  R.  Ck>.,  75  if. 
T.  231:  affi'g  11  ffun,  847. 

Non-liability  of  horse  raiboad 
for  not  keeping  cross-walk  in  re- 
pair. Lowery  «.  Brooklyn  City  & 
Newtown  R.  R.  Co.,  76  JT.  T, 
28. 

When  action  by  husband  against 
carrier  of  passengers  for  death  of 
wife,  is  an  action  grounded  in  tort, 
but  does  not  fibate  upon  his  death. 
Cregin  v,  Brooklyn  Crosstown  R. 
R.  Co.,  75  K  T.  192. 

Liability  of  telegraph  company 
for  miscarriage  of  message.  Mc- 
Coll  V,  Western  Union  Telegraph 
Co.,  7  Abb,  New  Cob,  151. 

Failure  to  establish  negligence 
against  bridge  company  in  not  re- 
moving ice  recently  formed. 
Erans  «.  Hudson  R.  Bridge  Co., 
18  Hun^  144. 

Sufficiency  of  eyidence  to  show 
negligence  of  tugboat  in  sinking 
scow  propelled  by  blind  man. 
When  disobedience  of  U.  8.  re- 
quirements as  to  lights  on  vessel, 
not  applicable  to  show  contribu- 
tory negligence.  Harris  «.  Uebel- 
hoer,  75  N.  F.  169. 

When  vessel  liable  for  negli- 
gence in  adhering  to  general  rule 
to  turn  to  the  right.  Cooper  v. 
Eastern  Transportation  Co.,  75  K 
r.  116. 

When  burden  of  proof  of  negli- 
gence is  on  plaintiff  in  action 
against  warehouseman  for  loss  of 
goods  by  theft     Claflin  «.  Meyer, 


75  N.  7.  260;  rev'g  48  Super.  Ct. 
(/.  d  8.)  1. 

U.  In  what  Cases  Action  Libs. 

When  statute  giving  right  of 
action  for  causing  death,  applica- 
ble on  vessel  on  high  seas.  Mc- 
Donald 9,  Mallory,  7  Abb.  New  Cat. 
84. 

Presumption  of  right  of  action 
for  injuries  to  person,  in  foreign 
country.  McDonald  9.  Mallory,  7 
AVb.  New  Cob.  84. 

EL     CONTBIBITTOBT    NeOLIOENCB. 

Rule  as  to  burden  in  case  of  con- 
tributory negligence.  Schappert 
V.  Ringler,  45  Super.  Ct.  (J.  d  S.) 
845. 

Failure  to  establish  contributory 
negligence,  notwithstanding  party 
injured  had  notice  of  danger. 
Darling  v.  Mayor,  18  Hun,  840. 

Contributory,  when  a  sufficient 
question  to  go  to  jury.  Corooran 
V.  New  York  Elevated  R.  R.  Co., 
19  Bun,  868. 

Evidence  warranting  jury  in  find- 
ing freedom  from  contributory 
negligence  of  person  approaching 
railroad  crossing.  Duty  of  one 
placed  in  peril  to  extricate  himself 
the  best  way  he  can.  Voak  v. 
Northern  Central  Rw.  Co.,  75  N. 
T.  820. 

Contributory,  what  docs  not 
amount  to,  as  a  matter  of  law,  in 
crossing  railroad  track  at  night. 
A  question  for  a  jury.  Mabar  v. 
Grand  Trunk  Rw.  Co.,  10  Hun,  32. 

Contributory  negligence  of  one 
injured  by  obstruction  in  street,  a 
question  for  the  jury.  Sewell  v. 
City  of  Cohoet,  75  N.  T.  45;  affi*g 
11  Ann  626. 
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Nonmiits  on  graoDd  of  contrib- 
utory negligence,  exceptional. 
Waldele  c.  New  York  Central  & 
HodBon  RiTer  R  R  Co.,  19  Eun, 
69. 

Prescnoe  of  blind  person  in  pub- 
lic place,  not  conclutlTe  proof  of 
contributory  negligence.  Harris  «. 
Uebelhoer,  75  if.  F.  169. 

What  care  neoessary  to  be  exer- 
cised by  one  crossing  a  railroad 
track.  Evidence  of  contributory 
negligence.  Salter  «.  Utica  & 
Black  RiTer  R.  R.  Co.,  75  if.  F. 
278. 

Negligence  of  one  having  ample 
opportunity  to  see  approaching 
train  before  crossing  railroad 
track.  Day  v.  Flushing,  North 
Shore,  d^.  R.  R.  Co.,  75  N.  F. 
610. 

Contributory  negligence  at  rail- 
road crossing,  when  a  question  for 
the  jury.  Waldele  v.  New  York 
Central  &  Hudson  River  R.  R.  Co., 
19  ffwi,  69. 

Duty  of  person  driving  on  horse- 
car  track.  Adolph  v.  Central  Park, 
N.  &  E.  River  R.  R  Co.,  76  if.  F. 
530. 

Duty  of  person  traToling  on 
street  known  to  be  in  defective 
condition.  Niven  v.  City  of  Roch- 
ester, 76  N,  F.  019. 

Knowledge  of  defect  in  highway, 
when  does  not  show  contributory 
negligence.  Weed  v.  Village  of 
Ballston  Spa,  76  IT.  F.  829. 

NEW    TRIALS. 

Motion  for,  on  nonsuit  Van 
Doren  v,  Horton,  19  Hun,  7. 

Motion  for,  on  judge*s  minutes, 
must  be  made,  when.  Ennis  v. 
Broderick,  45  Super,  OL  (J,  A  8,) 


92;   Hathway  ••   RtisBell,   7  JUk 
New  Com,  138. 

To  be  granted,  unless  improper 
evidence  is  harmless.  N.  Y. 
Quarantf  ft  Indemnity  Co.  «.  Glea- 
son,  7  Jlib.  New  Com.  884,  858. 

Application  for,  on  ground  of 
disqualification  of  justice  of  court 
of  sessions.  Hunt  «.  People,  76 
if.  F.  89. 

Newly-discovered  evidence  as  to 
a  particular,  intention  tending  to 
show  an  agreement  is  not  cmnu* 
lative,  and  ground  for  new  trial, 
although  general  testimony  to 
show  the  agreement  was  given  at 
the  trial.  Huebner  v.  Roosevelt, 
7  Daly,  111. 

Effect  of  failure,  to  request  court 
to  direct  a  verdict,  on  motion  for, 
as  being  against  evidence.  Lucas 
0.  McEnema,  19  Hun,  14. 

When  allowed  in  ejectment,  on 
payment  of  costs.  Bucber  e.  Csr- 
roll,  19  Han,  618. 

When  allowed  in  ejectment  un- 
der the  statute.  Phyfe  e.  Master 
ton,  45  Super,  Ct,  (J,  <fc  A)  888. 

What  facts  show  a  verdict  against 
evidence  and  require  a  new  trial 
Bannon  e.  McGrane,  45  Super,  Ct. 
(J.  d  5.)  617. 


NEW  YORK  (CITY  OP.) 

L  Iir  Qknsbal. 

Construction  of  L.  1872,  ch.  675, 
{  18,  providing  for  appointment  of 
inspectors  of  election  in  New  York 
City.  People  ex  rd.  Van  Wyck  e. 
Wheeler,  18  Hun,  540. 

IL  Officers. 

Mayor's  removal  of  heads  of  de* 
partments.      OerUofoH,   whan  air 
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towed.    People  ex  rd»  NicboU  «. 
Mayor  of  N.  Y.,  19  Hun,  441. 

A  police  surgeon  not  a  cletk  or 
employee,  but  an  officer,  and  not 
compellable  to  take  less  than  salary 
fixed  by  law ;  no  waiver  by  accept- 
ing less;  when  may  compel  pay- 
ment by  mandamus.  People  ex  rd. 
Satterlee  «.  Board  of  Police,  75 
N.  T.  88;  rev'g  12  ZTnii,  653. 

A  resolution  of  the  board  of 
commissioners  of  the  sinking  fund 
fixing  fees  of  its  appraiser,  who 
agreed  that  they  should  be  fixed 
by  the  comptroller,  not  binding 
without  appraiser's  consent. 
Bleocker  «.  Mayor,  &c.  of  the  City 
t)f  New  York,  7  Doiy,  489. 

Department  of  public  works, 
not  deprived  by  L.  1878,  c.  885^ 
of  autliority  over  aewer  construc- 
tions conferred  by  L.  1870,  c.  187. 
De  Peyster,  Matter  of,  18  Bun^ 
445. 

in.    OBDXKAKCEa. 

Effect  of  c.  680,  of  L.  1874, 
t>n  the  right  of  the  mayor,  &c.  of 
New  York  (under  charter  of  1878), 
to  recover  penalties  for  violation 
of  sanitary  code.  Health  Dep*t  of 
tlie  (Sty  of  New  York  t,  Pinckney, 
•7  Ikdy^  260. 

Who  to  recover  penalties  for 
Yiolaition  of  sanitary  code  in  K.  Y. 
idty.  Healtli  Dep't  of  the  City  of 
New  York  «.  Pinckney,  7  Deify, 
1M0. 

y.   Ck>NTBACT8    FOB  WOBIL 

Power  of  common  council  to 
dispense  with  contract  for  work, 
not  to  be  delegated.  Matter  of 
PeL  of  Emigrant  Ind.  Sav.  Bank^ 

Vol.  VIL— «7 


VL   LlABILXTIES  OF   THB   COB- 
POBATION. 

New  York  City,  not  liable  for  in- 
terest on  claims  until  principid 
demanded.  Panl «.  Mayor,  &c.  of 
the  City  of  Now  York,  7  DoZy, 
144. 

Non-liability  of,  for  services 
rendered  on  employment  of  com- 
missioners of  county  court-boose. 
IGUer  e.  The  Mayor,  76  N.  T. 
15U 

When  city  chargable  for  holding 
over  under  lease  to  the  county. 
Davies  e.  Mayor,  Ac.  of  N.  Y.,  45 
Super.  Ct.  (J.  <ft  iSL)  878. 

Vn.  Local  IicPROYBiaam. 

Custom  as  to  regulating,  grad- 
ing and  paving  streets,  not  taken 
judicial  notice  of.  Matter  of  Wal- 
ter, 75  If.  T.  855;  rev*g  14  JJem, 
148. 

Powers  of  commissioners  of  Cen- 
tral Park,  or  of  their  successor, 
the  commissioner  of  public  works, 
to  improve  certain  parksr  of  city, 
confined  to  street  they  are  pard- 
cnlarly  authorized  to  improve,  and 
not  to  be  exercised  south  of  155th 
street  Matter  of  Pet.  of  Emi- 
grant Ind.  Sav.  Bank,  75  N,  F. 
388. 

Construction  of  sewer  without 
objection  of  adjacent  owners,  prior 
to  laying  out  street,  not  ground  for 
vacating  assessment.  Matter  of 
McGown,  18  Uun,  484. 

When  grading,  &c.,  is  to  be 
done  by  contract  or  day^s  work. 
Vacation  of  assessment.  Matter  of 
Newton,  19  Hun,  470. 

Appraisals  by  tlie  board  of  com- 
missioners of  the  sinking  fund  in 
New  York   city,   of  real   estate, 
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other  than  what  it  can  tell  or  lease, 
are  illegal.  Bleecker  v.  Mayor,  &c. 
of  the  City  of  New  York,  7  Daiy, 
489. 

InTalidity  of  aaseBsment  for  re- 
paTemoit  of  street,  on  account  of 
irregularity  in  advertisiDg.  When 
irregularity  not  cured  by  certificate 
of  no  fraud.  Matter  of  Burmeister, 
M  ir.  T.  174. 

Assessment  rendered  void  by 
failure  of  assessor  to  assess  all 
property  on  line  of  the  improve- 
ment. When  not  void  for  irregu- 
larities Matter  of  N.  T.  Prot. 
Episcopal  Public  School,  75  N.  T. 
824. 

Sufficiency  of  complaint  to  re- 
oover  money  paid  in  excess  of  due 
proportion  of  cost  of  improve- 
ment Strusburgh  v.  Mayor,  &c, 
of  N.  Y.,  45  l^per.  Ot.  (J.  it  S.) 
508. 

Assessment  for  construction  of 
sewer,  not  invalid  by  failure  to  lay 
it  as  indicated  on  map  of  Croton 
aqueduct  board.  Roosevelt  Hos- 
pital V*  The  Mayor,  18  Bun,  682. 

Awards  for  damages  in  change 
of  grades  in  streets,  to  whom  pay- 
able. Hatch  V,  Mayor,  Ac.  of  N. 
Y.,  45  Super.  Ct.  {J.  d  8.) 
599. 

Assessments,  not  to  exceed  one 
half  value  of  property^  Matter 
of  Schell,  76  K  T.  482. 

What  valuation  furnishes  the 
limit  of  assessment.  Matter  of 
Schell,  76  N.  T.  432. 

Application  of  law  forbidding 
assessments,  *Mn  any  one  case,'^ 
to  exceed  half  the  assessed  value, 
to  aggregate  of  assessments  con- 
firmed at  different  times  for  what 
is  really  one  improvement    Matter 


of  Walter,  75  K  T.  854}  reV'g  14 
Hun,  148. 

When  mortgagee  buying  in 
mortgaged  premises  on  f  oreclosuref 
<<  the  party  aggrieved,'*  under  law 
forbidding  assessment  to  exceed 
half  assessed  value,  and  may  apply 
for  the  vacating  of  an  assessment. 
Matter  of  Walter,  75  JT.  71  854; 
rev'g  14  Hvn^  148. 

Hospital^  liable  for  assessment 
for  construction  of  sewer.  Booee- 
velt  Hospital  t.  The  Mayor,  18 
jStm,  582. 

Sale  for  unpaid  assessments  set 
aside  for  irregularities,  and  pur- 
chaser thereat  not  necessary  party 
to  proceeding,  nor  entitled  to 
notice.      Matter  of  JoneS|  18  Am, 

827. 

Vm.  Taxes. 

Notice  of  tax  sale,  sufficiency  ol, 
as  to  form  and  publication  in  Ger- 
man newspaper.  Donahue  «. 
O'Conor,  45  Super.  Ct.  {J.  db  S.) 
278,  29a 

When  does  tax  title  attach. 
Donahue  e.  O^Conor,  45  Super.  Ct, 
(X  4i  S.)  278,  802. 

NOTARY. 

Distinction  between  de  /ado  and 
de  jure,  Lambert  v.  The  People, 
76  N.  T.  220. 

Notary's  certificate,  how  far  evi- 
dence that  oath  was  administered. 
Case  e.  The  People,  76  N.  Y,  242. 

Non-resident,  not  capable  of  be- 
ing a  notary.  Perjury  not  sus- 
tainable on  oath  taken  before  a 
non-resident  notsry.  Lambert  «. 
The  People,  76  N.  T.  220. 

NOTICE. 
Of  entry  of  order  or  judgment 
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of  affirmance,  what  necessary,  be- 
fore action  on  andertakifig  on  ap- 
peal. Rae  9.  Beach,  76  N.  7, 
164. 

What  possession  under  unre- 
corded deed  is  necessary  to  amonnt 
to  notice.  Pi^g^  «.  Waring,  76  N. 
T.  463. 

Sufficiency  of,  in  case  of  un- 
recorded deed.  Page  «.  Waring, 
76  N.  r.  468,  471. 

Bankruptcy  proceedings,  how 
far  and  how  long  notice.  Page  «. 
Waring,  76  K  Y.  468. 

Transcript  of  judgment,  when 
effectual  as  notice  of  entzy  of  judg- 
ment. Jex  V.  Jacob,  7  JXk.  New 
Cm.  452. 

When  notice  must  be  giyen  to 
assignee  in  bankruptcy,  before 
bringing  suit.  Esmond  9,  Apgar, 
76  Jf.  r.  859. 

Manner  in  which  public  officer, 
required  by  statute  to  give  notice, 
may  do  so.  People  ex  rtL  Murphy 
«.  Kelly,  76  if.  Y.  475. 

Notice  to  agent,  when  notice  to 
prindpaL  Bennett  «.  Buchan,  76 
jr.  Y.  886, 

Time  and  manner  of  serring  no- 
tice to  quit  on  tenant  at  will. 
Banks  «.  Carter,  7  Daly,  417. 

When  a  lU  pendent,  a  cloud  on 
title,  and  action  maintainable  to 
remove  it.  Brown  v,  Goodwin,  75 
-y.  F.  409. 

Effect  of  notice  of  pendency  of 
action  on  judgment  creditor  of 
owner  of  equity  of  redemption, 
whose  lien  attaches  between  filing 
of  lU  pendens  and  service  of  sum- 
mons on  said  owner.  Fuller  v, 
Scribner,  76  N.  F.  190. 


NUISANCE. 

What  is  not  acquiescence  in^ 
Adams  v,  Popham,  76  N,  F.  410. 

Right  of  separate  owners  of  land 
to  join  in  action  to  rsstrain  and 
abate  a  nuisance.  QiUespie  «. 
Forest,  tSffun,  110. 

Common  nuisance  resttainablfi 
by  one  suffering  special  damage, 
Adams  «.  Popham,  76  Jf.  F.  410. 

Special  damage  to  adjacent  own- 
ers, from  nuisance  created  by  plac- 
ing piers  in  creek  and  obetructing 
flow  of  water.  Right  to  pier  not 
justified  by  other  unlawful  struc- 
tures. QiUespie  «.  Forest,  18 
Hun,  110. 

When  general  covenant  againsti 
not  an  incumbrance.  Floyd  «. 
Oark,  7  Alb.  New  Cae.  186. 

Pond,  when  a  nuisance.  Adams 
V.  Popham,  76  N  Y.  410. 

A  bridge,  sanctioned  by  Congress 
and  State  legislature,  is  not  Peo- 
ple ex  rd.  Murphy  «.  Kelly,  76  N 

F.  475. 

OFFICERS. 

Custodian  of  public  money  can- 
not withhold  it  because  of  appre- 
hended extravagance  on  part  of 
those  appointed  to  expend  it,  or 
because  he  deems  the  work  useless. 
People  ex  rd.  Murphy  t.  Kelly,  76 
N.  Y.  475. 

When  a  county  officer,  executing 
in  his  own  name,  as  official,  with- 
out authority,  an  instrument  pur- 
porting to  be  contract  or  obligation 
of  county,  not  guilty  of  forgery. 
People  e.  Mann,  75  N,  F.  484; 
affi'g  15  Hun,  155. 

Official  duties  of  State  treasurer, 
prescribed  by  statute,  cannot  be 
delegated  to  clerk.  Cannot  dele- 
gate authority  to  clerk  to  indorse 
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drafts.    People  «.  Bank  of  North 
America,  75  If.  71  547. 

When  waiTer  of  officer  of  corpo- 
fation  inuiea  to  its  benefit  and  not 
hit.  When  delay  to  proeecutei  not 
waiver  of  rigbt  of  action.  Brooklyn 
Crosstown  R  R.  06.  v.  Strongs  75 
JT.  7.  5»1. 

Approval  by  mayor  of  appoint- 
ment of  cleik  in  justice's  cooft.in 
city  of  Brooklyn.  Peofde  ex  rd. 
Eonis  e.  Schroeder,  75  N.  Y.  160. 

Agreement  by  sheriff  to  appoint 
one  to  be  jailer  and  deputy,  void 
as  against  public  policy.  Hager  e. 
Catlin,  18  Ew^  4i8. 

Mandamus,  not  proper  to  restrain 
one  claiming  to  be  elected  to  a 
public  office  from  qualifying. 
People  «r  rdi  Faile  e.  Ferris,  76 
if.  r.  8d6. 

Distinction  between  notary  ds 
factQ  and  d€  Jurs.  Lambert  e. 
People,  76  M  T.  330. 

Salaries  of,  where  office  has  been 
abolislied.  Dorr  v^  City  of  TVoy, 
19  ffun^  238. 

Appointed  or  elected,  not  com- 
pellable to  take  less  than  salary 
fixed  by  law;  acceptance  of  less 
not  a  waiver;  when  mandamus  his 
remedy.  People  ex  reL  Satterlee  e. 
Board  of  Police,  75  iT.  F.  88; 
rev^g  13  Hun,  058. 

Compensation  of  appndser  of 
board  of  commissioners  of  the 
sinking  fund,  where  comptroller 
who  agreed  to  fix  it  failed  to  do  so. 
Bleecker  v.  Mayor,  ^c.  of  City  of 
Kew  York,  7  Daly,  489. 

Punishment  for  disobedience  of 
Inandamus  directed  to  public 
officer  or  board.  People  ex  reL 
Garbutt  e.  R.  ft  B.  L.  R  IL  Co.,  76 
N.  T.  394. 


Liability  of  administrative  officer 
to  one  suffering  from  his  miscon- 
duct or  neglect.  Bassett  «.  Fish, 
75  N.  Y.  803;  rev'g  12  Hun,  309. 

Power  of  officer  of  *'  Society  for 
Prevention  of  Cruelty  to  Animals  " 
to  arrest  without  warrant.  Differ- 
ence of  protection  to  liim  whether 
he  has  a  warrant  or  relies  on  statute 
alone.  Davis  e.  American  Society 
for  Prevention  of  Cruelty  to  Ani- 
mals, 75  N,  Y,  863. 

What  is  necessary  to  entitle  a 
town  officer,  litigating  in  official 
capacity,  to  recover  his  expenses 
ftom  the  town.  People  exrd.  Van 
Keuren  e.  Town  Anditora,  74  if. 
F.  810. 

When  mandamus  will  not  llo  to 
compel  a  public  officer  to  prosecute 
an  action.  People  ex  relL  Hammond 
e.  Leonard,  74  Jf.  F.  448. 

When  judgment  against  town 
officer  not  a  town  charge.  People 
ex  rd,  Loomis  e.  Board  Town  Au- 
ditors, 75  N.  F.  816. 

PARENT  AND  CHILD. 

Father's  liability  for  medical  at- 
tendance and  servant  hire  on  be- 
half of  children  living  with  mother 
apart  from  him.  Grubhut  «. 
Rosenstein,  7  Daly^  164. 

Legal  status  of  parent  and  child 
established  by  laws  of  one  State, 
not  applicable  to  another  State. 
Miller  e.  Miller,  18  Run,  507. 

Liability  of  father  for  medical 
and  funeral  charges  of  minor  leav- 
ing estate.  Matter  of  Igglesden, 
3  Bed/.  8wrr.  875. 


Proper 


PARTIES, 
parties    to   foredocofi 
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0ait.    Emigrant  Indastrial  Savings 
Bank  v,  Goldman,  75  K  F.  127. 

Plaintiff  in  action  on  marahars 
bond.  Hanger  v,  Bernstein,  7 
Daly,  840. 

When  one  injured  by  defect  in 
street,  may  sne  the  one  having  con- 
tracted with  mnnicipality  to  keep 
it  in  repair.  McMahon  v.  Second 
Ave.  R.  R.  Co.,  75  N.  T.  821; 
affi'g  11  Hun,  847. 

Who  proper  defendants  in  action 
for  negligence  in  not  keeping  floor 
of  a  union  free  school  room  in 
repair.  Bassett  v.  Fish,  75  JT.  F. 
803;  rev'g  12  Hun,  209. 

Maintainability  by  owner  of 
mortgaged  premises  of  action  on 
policy  of  insurance,  payable  to 
mortgagee,  after  notice  by  insurer 
of  its  option  to  rebuild,  but  its 
subsequent  refusal  so  to  do.  Heil- 
mann  v.  Westchester  Fire  Ins.  Co., 
75  IT,  F.  7. 

When  mortgagee  buying  in 
mortgaged  premises  on  foreclosure, 
**  the  party  aggrieved,"  under  law 
forbidding  assessment  to  exceed 
half  assessed  value.  Matter  of 
Walter,  75  JV.  Y.  854;  rev'g  14 
Hun,  148. 

Proper  party  plaintiff,  to  action 
on  lease  executed  by  an  agent. 
Schaefer  «.  Henkel,  75  N,  F.  878 ; 
S.  C,  7  Aib.  New  Ca$,  1. 

Insured  and  persons  to  whom 
loss  payable,  properly  joined  as. 
pLiintiffs  in  action  on  fire  insurance 
policy.  Lasher  c.  N.  Western  Na- 
tional Ins.  Co.,  18  Hun,  08. 

Sureties  on  note  severally  liable, 
joining  in  payment,  may  unite  in 
action  against  maker.  Enos  «. 
Leach,  18  Hun^  180. 


Who  are  necessary  parties  in 
action  to  recover  possession  of 
goods  parted  with  on  conditional 
sale  that  title  ahall  not  pass,  Dows 
•.  Kidder,  45  Bupm-.  Ct.  (/.  d  8.) 
680. 

When  can  equitable  assignee  sue 
in  bis  own  name.  Van  Riper  •• 
Baldwin,  10  Hun^  844. 

Right  of  persons  to  be  made 
parties.  Haas  «.  Craighead,  10 
Hun,  806. 

When  widow  or  others  must  be 
joined  with  administrator.  Riggs 
V.  Am.  Tract  Society,  10  Hun,  481; 
S.  C,  7  Ahb.  New  Cat.  488. 

Parties  to  a  suit  must  all  be  par- 
ties to  each  cause  of  action  there- 
in. Nichols  «.  Drew,  10  Hun, 
400. 

Right  of  separate  owners  of  land 
to  join  in  action  to  restrain  and 
abate  a  nuisance.  Gillespie  e. 
Forest,  18  Hun,  110. 

Defect  of,  how  cured.  Real 
Estate  Trust  Co.  e.  Bolch,  45 
Super.  Ct.  (J.  df  8.)  528. 

Defect  of,  how  waived.  Cnsh- 
man  v.  Thayer  Manufacturing  Jew- 
elry Co.,  76  N  F.  865,  872. 

Unnecessary  to  make  dormant 
partner  a  party  with  copartners  in 
action  affecting  assignment  of  co- 
partnership property.  Arnold  «. 
Morris,  7  Halff,  408. 

When  not  necessary  to  make 
non-residents  or  their  person^ 
representatives  parties.  Angell  v. 
Lawton,  76  N  F.  540. 

Address,  residence  and  occupa- 
tion of  plaintiff,  when  court  will 
not  compel  plaintiff's  attorney  to 
disclose.  Corbett  «.  De  Comean, 
45  8uper.  Ct.  (J.  d  8.)  56a 
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Effect  of  suing  auignte  in  back 
nptej  pereonally.  E^moDd  c. 
Apgar,  1  Daly,  S70. 

ContiituaQCe  of  action  by  BBsign 
ment  of  plaintiff's  riglits  paidfuii 
lite.  CuS  e.  Dorland,  7  Abb.  Ntie 
Oat.  IM. 

Jcrinder  of  busbaod  in  suit  b;  or 
■gainst  wife,  unneceanr;.  Brel- 
nUDi  «.  PoHcb,  7  Abb.  Nm  Cm. 
MO. 

Tnistee  in  articles  of  Beparetion, 
when  to  sue  in  his  own  oaine. 
Dnpre  e.  Bein,  1  AVb^  Nem  Cm. 
SM. 

Wben  seqneetzator  in  action  for 
limited  divorce,  may  sue  in  bis 
own  name.  DoDoelly  p.  Bhaw, 
17  Stat,  SM  !  rev'g  7  AB.  Nta 
Oat.fM. 

To  action  to  set  aside  frsuduleat 
convejaoces  to  defeat  alimoay. 
Donnelly  v.  Bhaw,  7  Abb.  Nete  Cos. 
264;  rev'd  in  17  Bvn,  S04. 

Right  of  one  who  has  contracted 
for  the  bnrial  of  a  cnrpec  to  enforce 
contracL  Coppers'  Cssc,  7  Abb. 
JVmo  Oai.  131 ;  subscquentt;  re- 
versed at  general  term. 

When  near  relatives  proper  par- 
ties to  enforce  right  of  burial. 
Coppera'  Case,  7  Abb.  Ifgai  Cat. 
121 ;  subsequently  reversed  at  gen- 
eral term. 

The  proviraon  authorizing  the 
examination  of  a  party  l>efure  trial 
does  not  include  the  officers  at  a 
corporation.  People  e.  Mutual 
Gas-light  Co. ,  74  IT.  T.  434. 

Examination  of  accounting 
guardian  by  objector,  to  i!nable| 
him  to  frame  objections.  Matter 
at  Hull,  7  Abb.  Nmii  Cat.  14B. 

Etamination  of,  after  interlocu-l 


tory  judgment.  Hathaway  e.  Rus- 
ie\\.  7  Abb.  Nma  Cat.  188. 

Bringing  in  new  parties  pending 
reference.  Haury  r.  Feet,  7  Abb. 
Xete  Cm.  195. 

New  parties  are  not  entitled  to 
notice  of  motion  to  set  aside  a  de- 
cree, and  fcff  leave  to  bring  in  other 
parties.  Bfabets  e.  Harldne,  IS 
aun,  204. 

New  partiea  may  be  bron^t  in 

I  an  accounting  of  executor,  and 
application  for  his  removal,  when. 
Hood  V.  Hood,  10  J9m,  SOO. 

Bringing  in  other  parties  after 
judgment,  mode  of.  Organ  •. 
Wall,  lOiTun,  184. 

What  is  necessary  to  entitle  aub- 
gequcnlly  formed  religious  corpora- 
tion to  sue  for  a  subscription. 
Presbyterian  Society  e.  Beach,  74 
N.  T.  73. 

Severance  of  action,  when  allowed 
lo  capacitate  partie*  as  witnesaea. 
mil  E.  Aivord,  19  Ban,  77. 

Wlien  the  title  of  the  bolder  of  a 
note  cannot  be  disputed  by  payee. 
Freeman  e.  Falconer,  4Q  Buftr,  Ct. 
{J.  AS.)  383. 

PARTITION. 

Necessary  allegations  In  com- 
plaint in  action  for  partition  of 
real  estate  by  B  receiver  In  supple- 
mentary proceedings.  Sufficiency 
of  title  for  such  an  actitfn,  ques- 
tioned. Dubois  e.  Cassidy,  7S 
N.  7.  208. 

Accountability  in  partition  suit  of 
one  cn-tenaot  to  another  for  rents, 
and  ffir  stone  quarried  and  sold. 
MeCalw  B.  McCabe,  18  flwn,  163. 

Rights  of  purcliaser  under  judg- 
ment in,  bow  protected.  Jotdui 
v.  Van  Epps,  19  .Him,  626. 
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Effect  on  incoate  right  of  dower. 
When  failure  to  provide  for  such 
dower  docs  not  avoid  the  judg- 
ment. Jordan  v.  Van  Epps,  19 
Eun,  526. 

Commissions  and  fees  of  referee 
on  sales  in  partition  cases. 
Richards  v.  Richards,  76  jy.  F.  186. 

PARTNERSHIP. 

Agreement  for  loan  and  repay- 
ment, construed  not  to  create. 
Eager  v.  Crawford,  76  JIT.  F.  97. 

Policy-holders  of  life  insurance, 
creditors,  not  partners.  People  v. 
Security  Life  Insurance  &  Annuity 
Co.,  7  AU.  yew  Com.  198. 

One  cannot  be  made  a  partner 
by  an  agreement  with  only  part  of 
the  firm.  Burnett  «.  Snyder,  76 
-y.  F.  844. 

Not  created  where  share  of  pro- 
fits are  a  measure  of  compensation. 
Richardson  v,  Hughitt,  76  N.  F. 
55. 

Receiving  percentag<>  of  profits 
as  compensation  for  service.  Smith 
c.  Bodine,  74  X.  F.  80. 

When  sharing  in  the  profits  of 
one  of  the  partners  will  constitute 
a  person  a  general  partner  in  the 
firm.  Burnett  v.  Snyder,  45  Super. 
Ct,  (J.  <ft  5.)  57.  Compare  76  K 
F.  844. 

Participation  in  share  of  the 
profits  belonging  to  one  of  the 
partners  will  not  render  one  liable 
as  a  partner.  Burnett  v,  Snyder, 
76  JV.  F.  844.  Compare  45  Super. 
Ct.  {J.  A  8.)  577. 

Interest  on  a  copartner^s  ad- 
vances. Cheever  v.  Lamar,  19 
JSun,  130. 

When  one  partner  cannot  keep  a 
Judgment  on  a  firm  debt  against 


his  copartners  alive,  for  bis  own 
benefit  or  that  of  his  assignee. 
Booth  V.  Farmers^  &  Mechanics' 
Nat.  Bank,  74  K.  F.  228. 

When  relief  not  granted  on 
ground  of  mistake  in  purchase  of 
partnership  interest  by  copartner. 
Stettheimer  v.  Eiliip,  75  IT.  F. 
282. 

Authority  of  partner  to  use  firm 
name  on  note,  when  not  presumed. 
St  Nicholas  National  B^k  «.  Savey, 
45  Super.  Ct.  (J.  d  S.)  97. 

Use  by  partner,  after  dissolu- 
tion, of  firm  name  and  trade-marks. 
Adams  «.  Adams,  7  Alb.  New  Ca», 
292. 

Power  of  two  of  three  members 
of  a  firm  (the  one  not  acting  be- 
ing a  dormant  partner),  to  pledge 
goods  in  order  to  release  attach- 
ment thereon.  Arnold  v.  Morris, 
7  Daly,  498. 

Secret  renewal  of  lease  by  one 
partner.  Good-will,  as  connected 
with  lease,  value  of.  Mitchell  «. 
Read,  19  Hun,  418. 

When  bond  signed  by  partners 
individually,  constitutes  a  firm 
obligation.  Berkshire  Woolen 
Co.  t.  Juillard,  75  if.  F.  585;  afll'g 
18  Hun,  506. 

When  land  held  in  name  of  one 
partner,  belongs  to*  partnership. 
When  mortgage  by  partner  on  land 
of  firm  held  in  his  name,  no  lien. 
Effect  of  mortgage  on  partner^s 
interest  in  copartnership  land. 
Tarbel  v.  Bradley,  7  AJib.  Neu>  Ca$. 
278. 

Question  of  partnership  realty 
examined.  Note  on  Partnership 
Realty,  7  Abb.  New  Com.  287,  note. 

Oral  agi«ement  to  buy  and  sell 
land,  establishing  partnership  re- 
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Ution,  with  tiU«  m  naino  of  one 
partner,  not  within  statute  of 
frauds,  and  partner  not  appearing 
in  deed  can  reclaim  his  share  from 
assignee.  Bissell  «.  Harrington, 
18  Hun,  81. 

When  persons  purchasiDg  land 
under  oral  agreement  of  partner- 
ship for  that  special  purpose,  Bot 
liable  as  partnexs.-  WilUams  v. 
GiUies,  75  M  T.  .197;  rev>gl8^«#i, 
423. 

Liability  of  decedent^s  real  estate 
for  partnership  debts,  where  de- 
ceased copartner^s  estate  is  ample. 
Bridge  «.  Swain,  B  Becff.  Surr, 
487. 

When  dissolvable  at  will.  Mc- 
Ehrey  v,  Lewis,  76  N,  T.  878. 

One  dealing  with  a  firm  entitled 
to  notice  of  its  dissolution.  Central 
National  Bank  v,  Valentine,  18 
Hun,  417. 

Notice  to  former  dealer^s  agent 
of  retirement  from  firm  of  one 
member,  is  notice  to  the  dealer,  al- 
though not  communicated  to  hioL 
Hier  v.  Odell,  18  Hun,  314. 

Transfer  of  firm  property  after 
dissolution  by  one  partner.  Van 
Doren  v,  Horton,  19  Hun,  7. 

Manner  of  accounting  on  dissolu- 
tion of.  What  are  assets;  value  of 
capital  put  in;  overdrawing  of 
partnera;  proportionate  distribu- 
tion. Scbulte  «.  Anderson,  45 
Syfier.  Ct.  (J,  A  8.)  480. 

Disposition  of  capital  stock  on 
dissolution,  when  one  partner 
furnished  stock  and  the  other 
skill.  Ck>nroy  9.  Campbell,  45 
Super.  Ct.  {J.  dS.)  820. 

When  receiver  will  bo  appointed 
to  close  up  its  afltairs.  McElvey  v, 
Lew!%  76  Jf.  T.  878. 


Wlien  an  examination  of  part- 
nership accounts  may  be  had  in  an 
action  at  law,  and  suit  in  equity 
not  proper.  Smith  v.  Bodino,  74 
N.   r.  80. 

Action  by  general  creditor  to 
prevent  insolvent  partnera  from 
disposing  of  property.  Whit- 
comb  9.  Fowle,  7  Abb.  New  Com, 
295. 

Claim  against  firm,  when  lost  by 
taking  bond  of  individual  mem- 
ben.  Baxter  «.  BcU,  19  Hun^ 
867. 

Necessity  of,  inquiring  whether 
transaction  is  a  firm  matter,  where 
contract  is  with  individual  mem- 
ber. Osgood  0.  Olover,  7  Daly^ 
867. 

Right  of  partner  of  firm  con- 
templating bankruptcy,  to  prefer 
private  creditor  by  payment  out  of 
his  private  estate.  Hewitt  «. 
Northrop,  75  N.  T.  506;  afll'g  9 
Hun,  548. 

What  is  not  a  payment  in,  to 
exempt  a  special  |)artner  from  lia- 
bility as  a  general  one.  Magin  «. 
Lawrence,  45  Srper.  Ct.  (J.  <ft  8.) 
285 

PARTY  WALL. 

Covenant  to  contribute  to  con- 
straotion  of,  when  not  enf(»oeable 
against  grantee  of  premises.  Scott 
9.  McMiUan,  76  N.  F.  14L 

PATENTS. 

Construction  of  contract  in  rela- 
tion to  sale  of  patent  rights.  Van 
Noy  V.  Failing,  75  N.  Y.  594. 

PAYMENT. 
When    order    for    payment    of 
money  an  irrevocable  appropriation 
of  money  to  become  due  onaoon- 
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tract.    Ehrichs.9.  Do  Mill,  75  JV. 
r.  370. 

When  appropriation  of  funds  to 
payment  of  debt  of  another,  effec- 
toaL  Hodge  v.  Hoppock,  75  N. 
T,  401. 

Ck>unt7  treasurer  and  tax  receirer 
haTO  authority  to  receive  nothing 
but  money  in  payment  of  taxes; 
notes  and  checks  do  not  constitute 
payment  until  satisfied.  McLana- 
han  V,  City  of  Syracuse,  18  Hun, 
259. 

Heceiving  the  note  of  a  third 
person  for  antecedent  debt.    Mc 
ElTey  «.  Lewis,  70  If.  T.  878. 

The  taking  of  debtor^s  note  docs 
not  extinguish  the  original  de- 
mand. Jogger  Iron  Co.  e.  Walker, 
76  If.  T,  521. 

Declarations  of  former  owner  of 
land,  when  incompetent  as  to  pay- 
ment    of    mortgage.      Foote    e 
Becdier,  7  Ahb.  New  Com.  35a 


PERJURY. 

Proof  of  corporal  oath  to  an  affi- 
davit, necessary  to  sustain  a  con- 
viction. Case  V.  The  People,  76 
N.  Y.  242. 

Notary's  certificate,  how  far  evi- 
dence that  oath  was  administered. 
Cose  e.  The  People,  76  N,  Y. 
242. 

Not  sustainable  on  oath  taken 
before  non-resident  notaiy.  Lam- 
bert «.  The  People,  76  JV.  7. 
220. 

Perjury  when  affidavit  sworn  to 
is  ambiguous.  Lambert  9.  The 
People,  70  N.  Y.  220. 

PENALTY, 
When  heftlth  department  of  K. 


Y.  city  cannot  recover  penalty  for 
violation  of  its  special  order. 
Health  Dep't  of  the  City  of  New 
York  «.  Plnckney,  7  BaXy,  260. 

PHYSICIANS. 

Requisite  care  and  skill  to  be  ex- 
ercised by.  Evidence  of,  to  sustain 
action  for  malpractice  in  treatment 
of  dislocated  elbow.  Carpenter  «. 
Blake,  75  N.  Y.  12;  affi'g  10  Hun, 
858. 

When  judgment  in  a  justice-s 
court  for  services  rendered  by  a 
physician,  a  bar  to  a  subsequent 
action  for  malpractice.  BUur  t. 
Bartlett,  75  K  Y.  150. 

PLACE  OP  TRIAL. 

Appearance-  and  demand  neces- 
sary, before  motion  for  change  of 
venue.  Code  Civ.  Pro.  { 086. 
Van  Dyck  «.  McQuade,  18  Hun, 
876. 

PLEADING. 


I.  Gbnebal  PBxnciFLKa. 

What  constitutes  sufficient  cer- 
tainty in.  Hughes  e.  Cliicago,  &c. 
R'y  Co.,  45  Buper.  Ct.  (J.  4b  S.) 
114. 

Instance  of  claim  on  inconsistent 
grounds.  Hazewell  e.  Couxvcn, 
45  Super.  Ct,  (J,  d  8.)  22. 

Scope  of  litigation,  not  limited 
to  plaintiffs  case,  but  issue  may  be 
enlarged  by  answen  Jones  «. 
Jones,  18  Hun,  488. 

What  constitutes  a  cause  of  ac- 
tion for  withholding  marl  sold 
without  limitation  or  reservation. 
Lacustrine  Co.  «.  Lake  Guano,  &c. 
Co.,  10  iAcn^  47. 

What  aU^^ons  aro  sufficient, 
iHiere  a  joint  atock  company  ia  a 
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partf.    NUknuaBiuikB.  Yu  Der- 
mrker,  74  N.  T.  S84. 

Nature  of  action  brought  to  hold 
defendant  liable  on  contract  made 
by  him  aa  agent.  Noe  ».  Qregoo', 
7  JMji,  888. 

A  failure  to  plead  does  oot  ad- 
mit Diatten  of  law  averred  in  ad- 
Teraary's  pleadings.  Jord&a  e. 
National  Bhoe  &  Leather  Bank,  74 
N.  T.  467. 

Election  of  partioa  to  use  words 
of  pleading  in  more  libers)  bci 
than  court  would  allow.     Hud: 
«.  Swan,  7  ASb.  Nm  Ou.  324. 

n.  THB    C01IFI.AtKT. 

Form  of  compbJnt  in  claim  and 
delivery,  held  mffltient.  Ban- 
fleld  c.  Haeger,  7  AUb.  New  Cat. 
MB;  S.  0.,  45  Bttper.  Ot.  (J.  <fi  8.) 
488. 

What  sufficient  on  demurrer,  of 
mental  incapacity  of  testator. 
Riggt  e,  American  Tract  Society, 
7  .4».  JTmb  Cm.  43S;  B.  C,  19 
Hun,  4BI. 

In  action  against  town  for 
building  bridge,  authority  fro  en 
legislature  to  bo  pleaded.  Bon< 
nelly  «.  Town  of  Osriuing,  iSAun, 
8ff3. 

Omission  of  offer,  in  complaint, 
to  NrrendeT  aecuritiea,  not  fatal  to 
action  for  equitable  relief,  wh<;rc 
the  parties  go  to  trial  on  the  merits 
without  objection.  Town  of 
Springport  e.  Teutonia  Saviogs 
Bank,  75  N.  7.  397. 

Essential  allcgationsof  complaint 
in  action  for  claim  and  delivery.' 
Howe  Sewing  Hachinc  Co.  t.i 
Haupt,  7  Dain,  108.  | 


When  complaiqt  may  be  con- 
rurd  as  inferentially  averring 
at  a  mortgage  was  given  for  a 
debt  of  the  mortgagor,  and  for 
which  be  was  perMoaJly  liable. 
Thayer  e.  Marsh,  7S  J^  T.  840; 
affi'g'll  Ban,  SOI. 

Necessazy   allegations   in    com- 
plaint in  action  for  partldmi  of 
real  estate  by  a  reoeiver  in  anpplo- 
mentAry   proceedinga.    Duboia   e. 
Cassidy,  75  JIT.  7.  B88. 
Necessity  of   alleging    procure- 
eot  of  architect's  certificate,  or 
withheld  for  fraud  or  c<dlualoD,  or 
bad  faith.  In  action  on  building 
where  certificate  ia  made 
condition   preoedent  to  payment. 
Scfaenkc  e.  RoweU,  7  italv,  SW. 

Requitite    itatementa   in    com- 
litiiitit  ia  action  to  compel  a  bnai- 
uess  coiptMadon  to  iasue  shares  of 
capital  stock.     Bnrrall   e.   Buah- 
ick  R,  R.  Co.,  76  N.  Y.  311. 
Necesdty  of  alleging  demand  on 
incipal,     or   its  equivalent,   and 
tice  tliereof  to  goarantor,  in  an 
til  I  a    against    guarantor.      Her- 
nandez p.  Stilwell,  7  Ztoly,  850. 
Penniasion   by   court   to    com- 
cncc  an  action,   stifficiently    al- 
leged.     Hauger  e.    Bernstein,    T 
IMy,  340. 

necessary,  in  every  caae, 
to  entitle  one  to  an  order  of  arreat, 
thi:  cause  for  arrest  should 
appear  in  tbe  complaint.  Boweiy 
Xalional  Bank  e.  Duryee,  74  N.  Y. 
Ml. 

What  is  not  improper  Joinder  of 
;auscs.  Walker  n.  Spencer,  45 
■iupn.  CI.  (J.  *  8.)  71. 

Defect  in  complaint,  not  cured 
by  denial  in  answer.  Tooker  *. 
Arnoux,  7C  JK  Y.  Btft. 
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An  objection  to  the  sufficiency 
of  the  complaint  may  be  taken  on 
trial  by  a  motion  to  dismiss. 
Tooker«.  Arnoux,  76  iV.  F.  897. 

Ck>mplaint  in  action  to  restrain 
proceedings  before  the  surrogate. 
Wright  V.  Plemmg,  76  JIT.  T.  617. 

Where  complaint  in  action 
against  stockholder  for  corpora- 
tion's debt,  leaving  time  of  pay- 
ment uncertain,  is  demurrable. 
Hill  V.  Cookling,  7  Dalp,  897. 

m.  Defendant's  Pleadings. 

Estoppel  of  defendants  by  ad- 
missions in.  Hastings  «.  Drew,  76 
N.  F.  9. 

Where  the  answer  admits  the  due 
ackiiowledgment  of  mortgage,  it 
cannot  be  urged  that  the  wife  was 
not  separately  examined.  Meeker 
V.  Wright,  76  N.  T.  262. 

Order  overruling  demurrer, 
when  not  appealable.  (Earner  v. 
Harmony  Mills,  45  Super,  Ot,  (J.  d 
8.)  148. 

Demurrer  will  not  lie  to  demand 
for  relief  in  complaint.  Walker  «. 
Spencer,  45  Super.  Ct,  (J,  d  S.)  71, 

Necessity  of  stating  in  an  answer 
that  a  defense  is  intended  as  a 
counter-claim.  When  setting  up 
usury  in  answer  not  a  counter- 
claim. Equitable  Life  Assurance 
Soc.  9.  Cuyler,  75  N,  T.  506;  affi'g 
12  Huuy  247. 

When  defense  that  broker  acted 
for  both  buyer  and  seller,  must  be 
pleaded  or  raised  in  some  form  on 
the  trial.  Duryea  v,  Lester,  75 
y.  F.  442;  affi'g  43  Super.  Ct,  (J, 
di  S,)  564. 

When  answer  denying  facts  al- 
leged, in  anticipation  of  statute  of 
limitetiMis  in  defense,  and  assert- 


ing no  absence  '*  except  for  limited 
periods,"  is  definite  and  certain  as 
to  a  portion  of  time,  but  not  as  to 
remainder.  Belknap  v.  Sickles,  7 
2>aZ|(,  249. 

What  is  a  good  general  deniaL 
Jones  «.  Ludlum,  74  N,  F.  61. 

Vn.  Amended  Plbadihob. 

When  amended  on  appeaL 
Hudson  9,  Swan,  7  Ahb,  New  Cae, 
824. 

Power  of  referee  to  impose  con- 
ditions of  amendment  of  a  plead- 
ing. Smith  9.  Rathbun,  75  N,  F. 
122;  rev'g  18  J9fin,  47. 

Vni.  Supplemental  Pleadings. 

Supplemental  answer.  What 
defense  can  be  interposed  in.  Jex 
V,  Jacob,  19  Hun^  105. 

Service  of  supplemental  answer 
in  foreclosure  suit.  When  amend- 
ment to  be  regarded  supplemental 
answer.  Knickerbocker  Life  Lis. 
Co.  V.  Nelson,  7  Abb,  New  C<u. 
170. 

Supplemental  answer  in  action 
for  rent  setting  up  judgment  in 
junior  action.  Jex  «.  Jacob,  7  AJib, 
New  Coi,  452. 

Xn,    Motions   to   Corbect   ob 

Set   Aside    Pleadings,    or 

FOB  Judgment  thebeon. 

When  answer  cannot  be  stricken 
out  as  sham.  Webb  «.  Foster,  45 
Super.  Ct.  (J.  A  S.)  811. 

In  action  to  recover  balance  due 
on  dissolution  of  partnership,  alle- 
gations in  the  answer  setting  forth 
causes  which  promoted  dissolution, 
were   stricken  out  as  irrelevant 
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Coles  V,  Coles,  46  Super.  Ot.  (J.  d 
8,)  032. 

Difference  between  a  complaint 
being  dismissed)  and  being  stricken 
out '    Stanton  v.  King,  76  If.  T. 

Frivolous  pleading  not  stricken 
out,  order  directing  judgment  on,, 
how  reviewed  by  court  of  appeals. 
Commercial  Bank  of  Rochester  e. 
Spencer,  70  H,  T.  155. 

When  indcfiniteness  in  pleading 
remedied  by  motion  for  bill  of  par- 
ticulars, and  not  by  motion  to 
make  more  definite  and  certain. 
^^SS  ^'  American  Newspaper 
Union,  7  Ahb.  New  Ccu.  50. 

Appeal  from  order  to  moke 
more  definite  and  certain,  when 
allowed.  Hughes  e.  Chicago,  &c. 
R*y  Co.,  id  Super.  €t.  (J.  dS.)  114. 

When  bill  of  particulars  to  be 
obtained  by  motion.  When  by 
demand  alone.  Clegg  v.  Ameri- 
can Newspaper  Union,  7  Ahb.  New 
Ca%,  59. 


XIII.  Watvbr  of  Objections. 

Waiver  of  defective  complaint, 
by  failing  to  demur  or  to  move  for 
dismissal.  Van  De  Wiele  «.  Cal- 
lanan,  7  Baly^  380. 

Original  and  amended  complaint 
consolidated  by  answer  treating 
them  as  one,  and  objection  that 
amended  supersedes  original  com- 
plaint waived.  Kline  «.  Corey,  18 
UuTi^  524. 

XIV.  HuLES  Appltcablb  to  Pab- 

TicuLAR  Subjects,  Causes  of 

Action,   and  Defenses. 

n.  BiXU,  Notes  and  Vheck: 

Necessity  of  alleging  fraud  in 


brought  on  promissory  note  before 
due.  Starkweather  «.  Bronne^ 
18  Hun,  840. 

Allegation  of  indorsement,  ''for 
the  purpose  of  obtaining  credit,** 
for  maker  with  payee  sufficient  to 
allow  proof  of  indorser^s  intent 
Schwarzansky  e.  Averill,  1  Baly^ 
254. 

Fraudulent  altentiona  of  ndfce 
proved  under  a  general  deniaL 
Schwarz  e.  Oppold,  7  Daly^  121. 

16.  Ccnepiraey. 

What  is  not  a  sufficient  allegation 
of  a  conspiracy.  Cohn  e.  (Goldman, 
76  N.  7.  284. 

17.  ContreuU.    ' 

What  is  a  sufficient  allegaticm  of 
a  breach  of  contract  When  tender 
must  be  pleaded.  Maiie  e.  Gar- 
rison, 45  Super,  tft.  (/.  S  8.)  157. 


20.  Carpfmituma. 

Sufficient  allegation  of  incorpo- 
ration in  pleading.  Howe  Machine 
Co.  e.  Robinson,  7  Daly^  899. 

Effect  on  proof  under  general 
denial,  of  alleging  in  complaint, 
whether  corporation  plaintiff  be 
domestic  or  foreign  2  R  S.  458, 
$  8,  amended  by  L.  1864,  c.  422, 
and  L.  1875,  c.  508.  Howe  Ma- 
chine Co.  e.  Robinson,  7  Dafy,  999i. 

Bringing  an  action  in  name  ])ur- 
porting  to  be  a  corporate  name, 
as  constituting  an  averment  of  cor- 
porate existence.  Canandaigua 
Academy  e.  McEechnie,  19  ITtin, 
62. 

In  action  against  trustee  of  cor- 
poration, on  ground  of  defect  in 
annual  report  which  is  set  forth, 
contracting    debt,    where    action]  particular  defects  need  not  be  ape- 
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dfied.    Glcn^s  Falls  Paper  Ck>.  v. 
White,  16  Eun^  214. 

27.    JHwree, 

Necessary  avenneDts  in  action  by 
tnistee,  in  articles  of  separation. 
Dupre  V.  Rein,  7  Ahb,  New  Ca»» 
256. 

29.  SxeeiUon  and  Adminiitratan. 

What  is  a  snflScient  aTcnnent  of 
an  executor's  representative  capa- 
city. Bannon  v.  McGrane,  45 
Syper.  Ct.  (J.  A  8,)  517. 

32.  Foredosure. 

Not  necessary,  to  allege  appoint- 
ment of  execntor,  in  c(»nplaint  to 
foreclose  mortgage,  made  by  him 
as  such.  Skelton  e.  Scott,  18  Iltm, 
875. 

88.  Fraud. 

Complaint  for  fraud  not  sus- 
tained, on  gnmnd  of  mutnal  mis- 
take. McMichael  e.  Kilmer,  70  N, 
F.  86. 

Recovery  cannot  be  had  on  con- 
tract, in  action  in  fraud.  People  «. 
Denison,  19  Hun^  187. 

Fraud  must  be  alleged,  facts  al- 
lowing conclusion  not  sufficient 
Genesee  River  National  Bank  «. 
Mead,  18  JJun,  808. 

41.  Malieunu  Prosecution, 

Necessity  of  alleging  '*  want  of 
probable  cause  "  for  arrest  in  com- 
plaint charging  malicious  prosecu- 
tion. Van  de  Wiele  e.  Callanan, 
7  Daly,  886. 

Allegation  of  special  damages  in 
mulicious  proscculion,  not  admitted 
by  omitting  to  deny,  nor  estab- 
lished by  order  for  judgment. 
Thompson  v,  Lumley,  7  Dalff^  74. 


42.  Married  Women. 

Complaint  on  bond  of  a  mairied 
woman.  Broome  v.  Taylor,  76  N. 
T.  564. 

44.  Money  Paid  or  Beeeited. 

Sufficiency  of  complaint  to  re- 
cover money  paid  in  excess  of  a 
due  proportion  of  cost  of  improve- 
mcnt.  StrasbuTgh  v.  Mayor,  &c.  of 
New  Tork,  45  Super.  Ct.  (J.  A  8.) 
508. 

Form  of  complaint  for  money 
had  and  received.  American  Na- 
tional Bank  «.  Wheelock,  45  Super. 
Ct.  {J.  A  8.)  205. 

55.  SaUe. 

Complaint  on  order  payable  out 
of  proceeds  of  sale,  Tookor  «. 
Amouz,  76  N.  T.  897. 

67.   TJeury. 

Particularity  necessary  in  plead- 
ing usury;  sufficient  statement  of 
facts  to  show  forfeiture  of  interest, 
under  national  banking  act.  Na- 
tional Bank  of  Auburn  t.  Lewis,  75 
JV.  F.  516;  reVglOlTun,  408. 

PLEDGE. 

Distinction  between  a  pledge 
and  the  holding  of  the  legal  title  in 
trust  for  security.  Farmers*  and 
Mechanics*  National  Bank  e.  Logan, 
74  N.  T.  568. 

POLICE. 

The  police  department  of  I7ew 
Tork  City  is  a  separate  branch  of 
the  city  government,  and  primarily 
liable  for  services  rendered  by 
police  surgeon  employed  by  it, 
under  L.  1878,  chs.  885  and  755. 
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Wfttermao  «.  Major,  &a  of  New 
York,  7  Didy^  489. 

Effect  of  board  of  police  com- 
missioners  failing  to  appoint  in- 
spectors of  election  before  October 
1st.  People  €x  rd.  Van  Wyck  «. 
Wheeler,  18  Hun^  540. 

POOR. 

Superintendents  of,  in  Richmond 
county,  appointment  and  election. 
People  ex  rel.  Barrett  v.  Dempsey, 
19  Hun^  822. 

POSSESSION. 

By  one  joint  owner  to  ezclosion 
of  other.  Hudson  v.  Swan,  7  Abb. 
New  Cos.  824. 

POUGHKEEPSIE, 

Power  of  water  commissioners 
of,  to  put  out  work  by  contract. 
Dickinson  v,  Olty  of  Poughkeepsie, 
75  N.  T.  65;  affi'g  7  Bun,  1. 

POWERS. 

A  power  to  sell,  given  to  execu- 
tors, does  not  give  them  power  to 
sell  to  a  corporation,  and  take  its 
stock  in  payment.  Adair  v.  Brim- 
mer, 74  JV.  r.  539. 

PRINCIPAL  AND  AGENT. 

When  public  not  bound  by 
authority  of  agent  to  make  con- 
tracts, according  to  printed  blanks. 
When  principal  bound  by  contract 
signed  in  agent^s  name.  Hill  f. 
Miller,  76  K  T.  82. 

Person  filling  up  application  for 
insurance,  when  considered  agent 
of  the  company.  Mowry  c.  Rosen- 
dale,  74  K  T.  360. 

When  commercial  correspond- 
ents, on  the  order  of  a  principal. 


make  a  purchase  ultiitiately  for 
him,  but  on  their  own  credit  and 
with  their  own  funds,  they  may 
retain  the  title  in  themselves  till 
they  are  reimbursed.  Fanners*  Ss 
Mechanics'  Nat  Bank  «.  Logan,  74 
N.  T.  568. 

Liability  of  agent  entering  into 
contract  without  principaPs  author- 
ity. Noe  «.  Gregory,  7  JMy, 
288. 

When  lease  executed  by  agent 
in  his  own  name,  will  not  bind 
principal.  Schaefer  «.  Henkel,  75 
N.  T,  878;  S.  C,  7  Abb.  New  Cos. 
1. 

Blank  certificate  of  transfer  of 
stock  and  power  of  attorney,  gives 
holder  no  power  to  pledge.  Mer- 
chants* Bank  «.  Livingston,  74  N 
Y.  228. 

Right  of  creditor  of  agent  to 
resort  to  undisclosed  principal. 
Jessup  V.  Steurer,  75  N.  T.  618. 

Improper  distribution  of  fund  in 
part  payment  of  taxes  paid  by  agent 
representing  several  principals  and 
himself.  McLanahan  «.  City  of 
Syracuse,  18  Hun^  259. 

To  whom  was  credit  given,  when 
agent  is  charged.  McCnllough  «. 
Thompson,  45  Bujpeir.  Ct.  {J.  <ft  8.) 
449. 

Principal  not  bound  by  agent's 
agreement  to  take  other  than 
money  in  payment  for  goods,  when. 
Erie  Preserving  Co.  t>.  Pearsall,  45 
Super.  Ct,  {J.  A  S.)  636. 

Power  of  agent  to  sell,  to  re- 
ceive advances  on  security  of  prop- 
erty. Whiton  fj.  Spring,  74  N.  T. 
169. 

When  action  maintainable  by 
principal  against  agent  for  sur- 
render of  inchoate  negotiable  obli* 
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gations  with  damages  for  their 
detention,  or  their  par  value. 
Western  Railroad  Co.  v.  Bayne,  75 
-y.  r.  1 ;  affi'g  11  Hun,  166. 

Binding  the  principal  where  the 
agent  has  secured  to  himself  an  in- 
terest. Loeb  0.  Hellman,  45  Super. 
Ct.  (J.  db  8,)  886. 

Liability  of  agent  for  negligence 
in  failure  to  ship  merchandise  to 
cover  bills  of  exchange.  Loeb  v. 
Hellman,  45  Super.  Ct.  (J.  dt  S.) 
886. 

Authority  of  carrier's  agent  to 
enter  into  contracts  with  others 
than  actual  shippers.  Tugman  «. 
National  Steamship  Co.,  76  N.  T. 
207. 

Ratification  of  carrier's  act  of 
receiving  check  instead  of  money 
for  goods  sent  C.  O.  D.  McElvey 
fj.  Lewis,  76  K  T.  878. 

Notice  to  agent  is  notice  to 
principal.  Bennett  «.  Buchan,  76 
N.  T.  880. 

Liability  of  principals  for  money 
fraudulently  obtained  by  common 
agent.  New  York  Guaranty  & 
Lidemnity  Co.  o.  Gleason,  7  Ahb. 
New  Cm.  884. 

Nature  of  action  brought  to  hold 
defendant  liable  in  contract  made 
by  him  as  agent  Noe  o.  Gregory, 
7  Daly,  288. 

PRINCIPAL  AND  SURETY. 

When  resale  in  foreclosure  pro- 
ceedings will  not  release  one  liable 
as  surety  for  deficiency.  Goodwin 
fj.  Simonson,  74  N.  F.  188. 

Married  woman  may  be  surety  on 
undertaking  on  appeal.  Woolsey 
V.  Brown,  74  N.  T,  82. 

Surety's  liability  on  bond  where 
statutory  requirement  is  omitted, 


distinguished  from  that  where  ad* 
ditional  obligation  is  inserted. 
People  n.  Lyons,  7  Daly,  182. 

When  a  surety  on  an  adminis- 
trator's bond  on  payment  by  him 
of  judgment  upon  bond  will  be 
subrogated  to  surrogate's  decree, 
and  has  the  right  to  have  it  as- 
signed to  him,  or  to  one  he  design 
nates.  Townsend  «.  Whitney,  75 
M  Y.  425;  affi'g  15  iJtm,  98. 

Estate  of  surety  released  after 
judgment  by  his  death.  McNulty 
0.  Hurd,  18  Bun,  1. 

Where  giving  notes  in  payment 
of  judgment  on  bond  releases 
surety  not  consenting.  McNulty 
0.  Hurd,  18  Runy  1. 

Principal's  liability  to  surety  not 
affected  by  nonpayment  of  latter's 
note,  given  for  original  debt. 
Enos  0.  Leach,  18  J7t/n,  189. 

Sureties  on  note,  severally  liable, 
joining  in  payment,  may  unite  in 
action  against  maker.  Enos  o. 
Leach,  18  iJtm,  189. 

Sureties  on  undertaking  on  ap- 
peal, when  not  bound  by  admis- 
sions of  principal;  notice  tO|  of 
order  or  judgment  of  aflSrmance. 
Rao  V.  Beach,  76  M  T.  164. 

What  dealings  between  mort- 
gagee and  one  who  agrees  to  as- 
sume mortgage  will  release  mort- 
gagor. Paine  «.  Jones,  76  N.  T. 
274. 

Duties  of  holder  of  guaranty  of 
collection  of  mortgage.  Harvey  v. 
Cherry,  76  N,  T.  489. 

What  does  not  constitute  waiver 
of  sureties^  rights.  Harvey  «. 
Cherry,  76  K  T.  489. 

Right  of  surety  for  administrator 
to  relief  fh>m  further  liability,  eX* 
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though  indebted  to  estate.    Lewis 
o.  Watson,  8  IMf.  Burr,  48. 

PRIVATB    WAY. 

Bight  to  make  repairs  and  remove 
obstructions  in  private  way. 
Right  of  possession,  no  justifica- 
tion of  force  in  obtaining  it.  For- 
feiture of  right  of  way.  McMillan 
«.  Cronin,  75  N.  T.  474. 

PROMISE. 

When  promise  to  work,  an  in- 
sufficient consideration  to  uphold 
promise  to  pay  debt  of  another. 
Belknap  v.  Bender,  75  N.  T.  446. 

QUEENS  COUNTY. 

Treasurer's  fees  on  lands  adver- 
tised for  sale  for  taxes.  People 
ex  rd.  Weeks  o.  Baldwin,  10  Hun^ 
808. 

QUESTIONS  OP  LAW  AND 
FACT. 

Dedication  of  highway,  when  a 
question  of  fact.  McCarthy  c. 
Lake  Shore  &  Mich.  Southern  Rail- 
way Co.,  76  N.  T.  502. 

Unreasonable  delay  in  serving 
proof  of  loss  on  insurance  com- 
pany, when  ft  question  for  the  jury. 
O'Brien  «.  Phosnix  Ins.  Co.,  76  N, 
T.  459. 

When  negligence  a  question  of 
fact.  Sewell  «.  City  of  Cohoes,  75 
N.  T,  45;  affi'g  11  Hun,  026. 

Character  of  possession  by  land- 
lord, question  f or  ju  17,  where  tenant 
claims  unlawful  entry  of  landlord 
and  latter  tcnnnts  consent.  Banks 
t?.  Cai-ter,  7  Dalyy  417. 

Sufficiency  of  evidence  to  author^^ 
izc  submission  of  question  of  de- 
livery to  common  carriera  of  goods 


alleged  to  have  been  lost  by  him. 
Canfield  v.  Baltimore  &  Ohio  R. 
R  Co.,  75  N,  r.  144;  rev'g  48 
Super.  CL  (J,  d  8,)  562. 

When  negligence  a  question  of 
fact.  Bassett  «.  Fish,  76  If.  7. 
808;  rev*g  12  Eun^  200. 

When  evidence  that  note  was 
intended  as  a  receipt,  a  question 
for  the  jury.  De  Lavallette  «. 
Wendt^  75  N.  T.  670. 

RAILROADS. 

L     MaNAOEMKXTT     of     lUxiiBOAPfl 
▲KD   THB  LIABILTTIB8  OF  COX- 

FAKiBs   nt  Rbspsct 

THBBBTO. 

Duties  of  railroads  in  regard  to 
the  highways  they  cross.  People 
V.  N.  Y.  C.  &  H.  R.  R  R  Co.,  74 
M  T.  802. 

May  be  proceeded  against,  by 
indictment  for  obstructing  high- 
way. The  choice  of  a  railroad  as 
to  the  manner  of  crossing  a  high* 
way,  not  reviewable.  People  «. 
N.  Y.  C.  &  H.  R  R  R  Co.,  74  Ni 
7.  802. 

Duty  as  to  forwarding  perishable 
articles.  What  is  insufficient  to 
excuse  delay.  Burden  of  proof  to 
show  excuse  for  delay  in  trans- 
portation. Tiemey  «.  New  York 
C.  &  H.  R  R.  R.  Co.,  76  JV.  7. 
305. 

What  is  unreasonable  delay  in 
taking  goods  from  connecting  line. 
King  «.  Duryea,  76  N.  7.  626. 

Negligence  in  not  furnishing 
safe  'passdge  from  dei)ot  to  high- 
way, and  in  locating  cattle  gtuu^d. 
Hoffman  v.  N.  Y.  Central  &  H.  R. 
R.  R.  Co.,  75  N.  7.  605;  offi'g  la 
Hun^  689. 

What    constitiitea  .deliysry   of 
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baggage  to  passenger.  The  bur- 
den of  proof,  T\'hen  on  the  railroad 
company  to  show  that  baggage  is 
delivered.  Effect  of  neglect  of 
owner  of  baggage  to  call  for  it. 
Matteson  v,  N.  Y.  C.  &  H.  R  R 
K.  Co..  76  K  T.  881. 

Obligation  to  furnish  "accom- 
modations.^^ Tiemey  v.  New  York 
C.  &  H.  R  R  R  Co.,  76  N,  F. 
305. 

Right  and  duties  of  passenger 
when  seats  in  ordinary  cars  are 
full.  Thorpe  v.  N.  Y.  C.  &  H.  R 
R  R  Co.,  70  N,  Y,  402. 

In  action  for  damages  by  rail- 
way accident,  proximate  cause  not 
b^Dg  company^s  negligence,  re- 
covery can  not  be  had.  Barringer 
tr.  N.  Y.  0.  &  Hudson  R  R  R. 
Co.,  18  Jinn,  898. 

When  not  lii^le  for  injury  to 
tfefvant  for  breaking  of  machinery 
or  appliances.  De  Gmff  «.  N.  Y. 
C.  A  H.  R  R.  R  Co.,  76  N.  Y. 
125. 

What  ^otioii  necessary  to  be  ex- 
ercisKid  by  one  crossing  a  railroad 
tra<^k.  Eridence  of  contributory 
negligence.  Salter  v,  Utica  and 
Black  River  R.  R  Co.,  75  N.  T. 

a7a 

Nonliability  for  negligence, 
where  circumstances  point  as 
much  to  negligence  of  one  killed 
at  railroad  crossing  as  to  its  ab- 
sence, or  point  in  neither  direc- 
tion. Cordell  v.  N.  Y.  Central 
A  H.  R.  R  Co.,  75  N.  T.  880. 

Duties  of  persons  going  on  track 
of  steam  railroads.  Adolph  v. 
Central  Park,  North  and  East 
River  R  R.  Co.,  70  N,   T.  530. 

Duty  of,  as  to  keeping  crossing 
in    r0pcir.     CM4   e.    New    Toirk 


Central  and  Hudson  River  R  R 
Co.,  70  JV.  F.  504. 

Liability  of  railroad  company  for 
injury  to  cattle  by  reason  of  fail- 
ure to  fence  city  and  village  lots 
fronting  its  road.  Crawford  o. 
N.  Y.  Central  and  Hudson  River 
R  R  Co.,  18  Eun^  108. 

Negligence  in  not  giving  statu- 
tory signal  at  street  crossing. 
Voak  €.  Northern  Central  Rail- 
way Co.,  75  N,  r.  820. 

Liability  of  railroad  company 
for  act  of  servants  of  owner  of 
drawing:room  cars.  Thorpe  «• 
New  York  Central  and  Hudson 
River  R  R  Co.,  76  N.  F.  402. 

Duty  of  person  driving  on  hone 
car  track.  Adolph  e.  Central  Park, 
N.  and  E,  lUver  R  R  Co.,  70  N. 
F.  580. 

Failure  by  horse  railroad  com* 
pany  to  enjoin  elevated  railroad 
company  as  a  common  nuisance, 
on  ground  of  pecnllar  especial 
injury.  I^nth  Avenne  R  R.  Co. 
IT.  N.  Y.  Elevated  R.  R  Co.,  7 
Daly,  174. 

Unconstitutionality  of  act  of 
legislature  extending  time  to  com- 
plete street  railroad  after  its  limi- 
tation under  the  general  railroad 
act  had  expired.  Matter  of  Brook- 
lyn, Winfield,  &c.  R  R  Co.,  75 
N,  F.  885. 

Liability  of  horse  railroad  com- 
pany for  injuries  caused  by  its  not 
keeping  street  in  repair.  Mc- 
Mahon  0.  Second  Avenue  R  R 
Co.,  75  N,  F.  281;  affl'g  11  Eun, 
347. 

Non-liabUlty  of  horse  railroad 
for  not  keeping  cross-walk  in 
repair.     Lowery  ^.  Br66ltlyn  Cfity 
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ft  Newtown  R  R.  Co.,  76  K  T, 
28. 

IL    RaILBOAD  CoitPORATIONS. 

Directors  of  railroad  are  not 
public  body  or  board,  within 
meaning  of  2  B.  S.  680.  People 
ex  rtl.  Garbutt  f>.  R.  &  8.  L.  R.  R. 
Co.,  76  N,  r.  294. 

CommiBsionera  to  fix  roate  for 
railway  may  report  in  favor  of 
coDstmction  on  *' either  of  two 
streets.*'  Matter  of  Elevated  Rail- 
way Co.,  18  Hun,  878. 

Report  of  commissioners  to  fix 
ronte  for  railway  proper,  though 
subject  to  conditions.  Matter  of 
Elevated  Railway  Co.,  18  Hur^ 
878. 

Report  of  commissioners  under 
ripid  transit  act  of  1875,  not 
reviewable,  except  for  irregular 
proceedings  or  unjust  determina- 
tion. Matter  of  Elevated  Railway 
Co.,  18  Hun,  378. 

Intersection  of,  what  commis- 
sioners appointed  for  that  purpose 
are  to  determine.  Matter  of 
Lockport  and  Buffalo  R.  R.  Co., 
10  Hun,  88. 

Compensation  for  intersection 
of,  how  determined.  Matter  of 
Lockport  and  Buffalo  R  R.  Co., 
19  Hun,  88. 

Proceedings  to  acquire  right  to 
use  tracks  of  another  company  ; 
former  adjudication  of  non-corpo- 
rate existence.  Matter  of  Brook- 
lyn, W.  <&  N.  R.  Co.,  19  Hun, 
814. 

Suit  in  equity  for  surrender  of 
inchoate  bonds,  and  for  damages 
for  their  detention.  Western  R. 
R.  Co.  ».  Bayne,  75  N,  T.  1\ 
affi'g  11  Hun^  166. 


When  company  is  not  pro|>eT 
party  in  dispute  between  bond- 
holders. Caylus  0.  N.  T.,  Kingston 
&  Syracuse  R  R  Co.,  76  N,  T.  609. 

RAPE. 

Rape,  and  killing  while  in  tha 
act,  distinct  crimes.  Buelv.  People, 
18  Hun,  487. 

RATIFICATION. 

By  legislature,  of  illegal  act  un- 
der a  contract.  Kingsley  o.  City  of 
Brooklyn,  7  Ahb.  New  Cat,  28. 

REAL  PROPERTY. 

When  general  covenant  against 
nuisance,  not  an  incumbrance. 
Floyd  0.  Clark,  7  Alb,  New  Ca$. 
186. 

Covenant  to  contribute  to  con- 
struction of  party  wall,  when  not 
enforceable  against  grantee  of 
premises.      Scott  o.  McMillan,  76 

N.  r.  141. 

When  marl  thrown  up  in  course 
of  an  excavation  is  real  and  when 
personal  property.  Lacustrine  Co. 
0.  Lake  Guano,  &c.  Co.,  19  Hun, 
47. 

A  conveyance  of  an  award  made 
to  owners  for  land  taken  by  ci(y  is 
not  a  conveyance  of  real  estate. 
Page  c.  Waring,  76  N  T.  468. 

Yendor^s  lien,  when  it  does  not 
exist.  Lea  t.  Fabbri,  45  Super,  Ct, 
{J.  &  8.)  861. 

Where  good  faith  in  a  subsequent 
purchaser  as  a  defense,  will  not  bo 
presumed.  Lacustrine  Co.  o.  Lake 
Gunno,  &c.  Co.,  19  Hun,  47. 

Party  in  possession  of  portion  of 
premises  under  deed  may  claim 
other  part  by  adverse  poawnion, 
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^question  of  title  should  go  to  jury. 
Swcittculiam  v,  Leary,  18  Uuiiy  284. 

RECEIPT. 

Debtor  not  bound  by  creditor's 
stating  in  receipt  for  payment  that 
a  larger  amount  is  due  than  con- 
tract calls  for.  Jones  «.  Ennis,  18 
Bun,  452. 

Beceipts  for  barley  to  be  manu- 
factured into  malt  not  *'  warehouse 
receipts."  White  «.  Hoyt,  7  IkUy^ 
282. 

When  not  set  aside  and  can- 
celed on  ground  of  fraud.  Mc- 
Hichael  o.  Kilmer,  76  N.  T.  80. 

RECEIVER. 

When  should  be  appointed  for 
an  insurance  company.  People  o. 
Atlantic  Mut.  Ins.  Co.,  74  N.  Y, 
177. 

Right  of  policy  holder,  plaintiff 
in  action  against  life  insurance 
company,  to  continue  against  a  re- 
ceiver of  the  company.  Bedell  v, 
N.  American  Life  Ins.  Co.,  7  JkUp, 
278. 

When  the  appointment  of  a  re- 
ceiver of  a  corporation  is  binding 
on  the  corporation  no  one  else  can 
question  it.  Whittlesey  «.  Frantz, 
74  N.  T,  466. 

When  appointed  to  wind  up 
partnership  affairs.  McElvey  o. 
Lewis,  76  N,  T,  878. 

When  to  exercise  a  franchise 
pendente  lite.  City  of  Brooklyn 
o.  Jourdan,  7  Abb,  New  Cos,  28. 

What  sufficient  levy  against. 
Hooley  V.  Qievc,  7  Abb,  New  Cos, 
271. 

What  passes  to  a  receiver  ap- 
pointed at  the  instance  of  creditor. 


Vcrplanck  t.  Van  Burcn,  76  N.  T. 
247. 

Rights  of  successive  receivers 
appointed  at  instance  of  different 
creditors.  Verplanck  «.  Van  Bu- 
ren,  76  N.  T.  247. 

When  surety  without  notice 
bound  by  order  requiring  payment, 
which  is  not  obeyed.  Thomson  e. 
McGregor,  45  8iq^.  Ct.  (/.  dt  8.) 
197. 

Who  may  bring  suit  on  bonds  of, 
running  to  the  people.  Thomson 
9.  McGregor,  45  Super,  Ct,  (J.  db 
8.)  197. 

When  order  of  supreme  court 
appointing  a  receiver,  as  to  dispo- 
sition x)f  funds  in  his  hands,  must 
be  obeyed  whether  correct  or  not. 
Clark  V.  Bininger,  75  i^.  F.  844; 
modifying  and  affi^g  11  J.  d  8, 
126;  Barr  t>.  Titus,  75  N.  T.  844; 
modifying  and  affi^g  48  8uper.  Ct, 
{J.  ik  8.)  844. 

Title  to  what  real  estate  of  judg- 
ment debtor  vests  in  receiver  in 
supplementary  proceedings.  What 
he  must  allege  in  complaint  in  ac- 
tion for  partition  of  real  estate. 
Sufficiency  of  title  for  such  an  ac- 
tion, questioned.  Dubois  v.  Cas- 
sfdy,  75  N.  T.  298. 

When  receiver  may  be  punished 
for  contempt  by  fine  of  more  than 
$250,  and  imprisonment  until  it  is 
paid.  Sufficiency  of  order  there- 
for. Clark  ©.  Bininger,  75  N  T. 
344;  modifying  and  affi'g  \\  J,  db 
8.  126;  Barr  «.  Titus,  75  N  T. 
844 ;  modifying  and  affi^g  48  8uper, 
Ct.  (J.  d  8.)  844. 

RECOGNIZANCES. 

Power  of  court  of  common  pleas 
to   vacate   judgment    erroneously 
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tntered  by  clerk  of  courts  on  for- 
feited rccogniznnces  after  certiorari 
granted.  People  c  Devlio,  7  Daly^ 
47. 

Lawo  of  18U,  1846,  1854  and 
1861,  regulating  judgments  on  for- 
feited secogoizances,  considered. 
People  «.  Devlin,  7  Daly,  47. 

When  death  of  prisoner  is  ground 
for  dbcbarging  judgment  entered 
on  forfeited  recognizance.  When 
tosts  ineurred  in  entering  up  judg- 
ttient  on  forfeited  recognizance,  to 
be  paid  on  its  discbarge.  People 
V*  Wissig)  7  Daly,  28. 

RECORDING  DEEDS. 

fiacocd  ol  an  instrument  not  en- 
Ijitled  to  record  i&not  notice,,  when. 
BiBk  lor  Savings  in.  New  York  «. 
Frank,  4&  Suger.    Ct.   (J.  <ft  S.) 


Recital  in  deed  is  prima,  fade 
evidence  of  consideration  required 
under  recordlag  act.  Pago  «. 
Waring,  76  H  Y.  468. 

Where  grantor  is  protected  b; 
recording  acts,  his  grantees  are. 
Page  V.  Waring,  76  N.  T,  468. 

A,  deed  from  the  grantee- of-  an 
unrecorded  deed  is  not  notice  to 
subsequent  grantee  of  tbe  original 
grantor.  What  possession  neces- 
sary under  unrecorded  deed,  to 
amount  to  constructive  notice. 
Page  V.  Waring,  76  JV.  Y.  463. 

Statutory  notice  by  record,  only 
lor  bona  Jide  purchaser  or  incum- 
brancer. Brown  v,  Johnston,  7 
Abb.  Nwi  Cat.  188. 

When  bona  fide  purchaser  bound 
by  unrecorded  assignment  of  a 
mortgage.  Miller  e.  Lindsey,  19 
Bwny  207. 

Tlie  recording,  act  does  not  apply 


to  •  conveyance  of  an  swaid  nuids 
for  land  taken  by  city.  Pag^  «. 
Waring,  76  N,   Y.  468. 

Assignmenta  of  mortgages  as 
*< conveyances''  under  the  record- 
ing act.  Bacon  e.  Tan  Scboon- 
hoven,  19  Hun,  158. 

Satisfaction  of  mortgage  as  a 
conveyance.  Bacon  e.  Van  Schoon- 
hoven,  19  Hun,  158. 

What  constitutes  a  purchaser 
not  in  good  faith  of  an  assignment 
of  a  mortgage.  Bank  for  Savings 
in  N.  T.  V.  Frank,  45  Super.  Ct  (Jl 
d  8.)  404.. 

Effect  on  mortgages  executed  at 
same  titne  under  agreement  for 
equal  lien.  Decker  e.  Boice,  19 
Hun,  152. 

Effect  as-  to  notica  of.  raaorclhig 
a  mortgage  in  a  book  foe  aoavajp- 
ances.  Bank  for  Savingp  in  N^  Y. 
0.  Frank,  45  Super,  Ct.  {J.  di  A) 
404. 

When  record iog  mortgagia  on 
copartnership  land,  no  notice. 
Tarbel  «.  Bradley,  7  Abb.  JFeia  Cfae, 

273.  

REFEREE. 

Power  of  referee  to  impose  terms 
upon  which  amendment  to  pleadr 
ing  can  be  made.  Smith  e.  Ralli- 
bun,  75  iV.  r.  122;  Rev'g  IB^Om^ 
47. 

Where  submission  to  decision  of 
referees  absolutely,  irrespective  of 
the  evidence,  makes  them  arbitra* 
tors  and  discontinues  action.  Glaf* 
line.  Meyer,  "75  N.  Y.  260;  rev'g 
43  Super.  Ct.  (J.  A  S.)  1. 

Power  of  referee  to  sell  under  a 
foreclosure,  to  apply  sums  received 
un  the  sale  in  different  order  from 
that  directed  by  judgment.  Eaaton 
e.  Pickeragill,  75  N,  T.  599. 
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.  Befenee  not  required  to  specify 
the  evidence  from  which  he  dniws 
oonclusioiis  of  fact.  Doloa  «.  licr- 
titt,  16  Huf^  27. 

Waiver  of  defect  in  entry  of 
order  of  reference,  by  triaL  Bell «. 
Vernooy,  IS  Hun,  125. 

Proceedings  under  a  report  di- 
recting interlocutory  jndfipneot  for 
an  accounting.  Hathaway  v.  Rus* 
sell  7  Abb.  New  Cos.  188. 

When  terminated  on  notice. 
Parker  v.  Baxter,  19  Hun,  410. 

Order  of  reference  not  vacated 
by  simple  reversal  of  order  con- 
firming referee^s  report.  Catlin  o. 
Adirondack  Co.,  10  ifim,  889. 

Sale  by,  under  foreclosure;  dis- 
tribution of  proceeds  of.  Koch 
V,  Purcell,  45  Super  Ct.  {J.  d  8.) 
162. 

Questions  of  fraud  as  bearing  on 
right  of  reference.  Yerplanck  v. 
Kendall,  45  Super  Ot.  (J.  ii  S.) 
525. 

A  general  finding  of  a  referee  is 
controlled  by  a  special  one.  Ben- 
nett o.  Buchan,  76  N.  T,  886. 

To  ascertain  damages  by  reason 
of  injunction  not  granted,  when. 
Benedict  o.  Benedict,  76  N,  T, 
GOO. 

Bringing  in  new  parties  pend- 
ing. Mqwry  «.  Peet,  7  Abb.  New 
Ca$,  105. 

Power  of,  to  compare  hand- 
writing. Hunt  V,  Lawless,  7  Abb. 
New  Cos.  113. 

Commissions  and  fees  of,  on 
sales  in  partition  cases.  Richards 
tj.  Richards,  70  N.  Y.  186. 

Unless  all  parties  consent, 
referee  limited  to  statutory  fees; 
and  if  referee  states  that  success- 
ful party  muat  pay  more,  party 


refusing  may  withdraw,  aad  intiit 
upon  another  referee.  Devlin  «. 
Mayor,  &c.  of  New  York,  7  Ai^, 
466. 

Time  of  pa3ring  auditor's  fete 
distinguisbed  from  that  of  paying 
referee  appointed  by  surrognta  of 
New  York  county.  Matter  of 
Foster,  8  Bedf.  Burr.  582. 

RELEASE. 

Cancellation  of,  on  ground  of 
fraud.  McMichael  o.  Kilmer,  76 
N.  T.  86. 

When  a  mere  agreement  to  dis- 
charge debts  without  payment,  not 
upheld.  Dambmann  v.  Schulting, 
75  N.  T.  55;  rev'g  12  JSTmh,  1. 

Effect  of  giving  a  release  on  the 
rescission  of  a  contract,  on  the 
right  to  recover  back  money  paid 
under  it.  Tice  v.  Zinsser,  l^N.  T. 
549. 

RELIGIOUS  CORPORATION. 

What  is  a  consideration  for  a 
subscription  for  building  a  church. 
When  a  subsequently  formed  cor- 
poration may  sue  on  a  subscription 
paper.  Presbyterian  Soc.  e. 
Beach,  74  N.  T.  72. 

When  sale  of  church  is  not  a  vio* 
lation  of  a  grant  for  church  pur- 
poses. When  not  a  breach  of  con- 
dition that  pews  shall  not  be  rented 
or  sold.  Wood  worth  «.  Payne,  74 
N.  Y.  196. 

Right  of,  to  convey  burial  lots. 
Copperas  Case,  7  Alib.  New  Ca$^ 
121. 

REMOVAL  OF  CAUSES. 

Insufficiency  of  surety  will  not  be 
presumed,  when  ci^uie  of  rejjietlflo 
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of  petition  is  not  specified.     Mix'v. 
Andes  Ins.  Co.,  74  N.  Y.  53. 

Foreign  corporation  may  apply 
under  net  of  1807;  and  the  requi* 
site  affidavit  may  be  made  by  its 
agent.  Mix  v.  Ancles  Ins.  Co.,  74 
N.  T.  58. 

When  non-resident  defendant 
may  remove  action  pending  in 
State  court  to  U.  8.  circuit  court, 
althougli  the  latterhud  not  original 
cognizance.  Leutze  v.  Butterfield, 
7  Daly,  24. 

Defective  petition.  Waiver  of 
right  to  insist  that  there  has  been 
a  removal.  Tugman  o.  National 
Steamship  Co.,  76  if.  F.  207. 

REPLEVIN. 

When  allegations  of  trespass  and 
conversion,  surplusage  in.  Ban- 
field  V.  Haeger,  7  Abb.  New  Cos. 
818. 

When  one  joint  owner  cannot 
maintain,  against  other.  Hudson 
0.  Swan,  7  Abb.  New  Can.  824. 

RICHMOND  COUNTY. 

Election  and  appointment  of 
superintendents  of  the  poor.  Peo- 
ple ex  rel.  Barrett  o.  Dempsey,  19 
Hun^  822. 

ROCHESTER. 

Duty  of,  as  to  repairing  streets. 
Nlven  V.  City  of  Rochester,  76  N. 
T.  619. 

RULES. 

Rules  of  court  have  force  and 
effect  of  statutes.  People  ex 
rel.  Mayor  v.  Nichols,  18  Hun, 
680. 

No.  11.  (Stipulation  must  be  in 
writing,  signed.)  Mason  &  Hamlin 


Organ  Co.  «.  Pugsley,  19  Uun^ 
282. 

No.  21.  (Ordov  to  show  cause 
without  affidavit  showing  reason 
for  shorter  than  the  ordinary  time 
for  non-enumerated  motioDs.) 
Power  V.  Village  of  Athens,  19 
Hun,  165. 

Under  No.  86,  general  rules  of 
practice,  a  plaintiff  is  not  entitled 
to  move  on  short  notice  that  a  case 
be  preferred.  Stud  well  v.  Charter 
Oak  Ins.  Co.,  19  Hun^  127. 

SALES. 

Facts  authorizing  finding  that 
sale  of-  steamboat  was  not  a  real 
one.    Hastings  «.  Drew,  76  N.  71 0. 

Where  purchaser,  who  after  ac- 
ceptance of  goods  and  request  of 
seller  for  directions  in  consequence 
of  their  inferior  quality,  then  sells 
them  at  reduced  rates,  cannot  ro- 
covcr  damages  for  failure  to  prove 
offer  to  return.  Heydecker  e. 
Lombard,  7  Daly,  19. 

Delivery  and  acceptance  of  chat- 
tels. United  States  Reflector  Co. 
V.  Ruahton,  7  Daly,  410. 

Facts  showing  absolute  delivery 
of  goods  to  a  firm,  notwithstanding 
an  agreement  that  the  firm  should 
give  its  notes  for  the  purchase 
price  secured  by  a  chattel  mortgage 
on  the  goods.  Husted  «.  Ingra- 
ham,  75  K  T.  251. 

When  sale  of  chattels  by  receiver 
can  be  restrained  or  caused  to  be 
made  subject  to  an  equitable  lien. 
Husted  V.  Ingraham,  75  N.  T.  251, 

Validity,  as  against  creditors,  of 
sale  with  right  to  repurchase. 
Malilcr  V.  Schloss,  7  Daly,  201. 

Effect  of  failure  to  make  pay- 
ments on  sewing  machinei  to  be 
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paid  for  by  installments.     Havi- 
land  V.  Johnson,  7  J)ali/j  297. 

Wlicn  relief  not  granted  on 
gronnd  of  mistake  in  purchase  of 
partnership  interest  by  copartner. 
Stettheimer  x.  Killip,  75  if.  T. 
282. 

Liability  of  shippers  and  osten- 
sible exporters  to  actual  exporter 
for  drawback  of  duties  received. 
Lake  v,  Devoe  Manufacturing  Co., 
7  Daly,  161. 

Determination  by  parties  to  a 
contract  of  sale  when  title  shall 
vest,     nurd  v.  Cook,  75  K  T,  454. 

Agreement  that  title  to  chattels 
shall  not  pass  until  payment;  when 
hona,  fide  purchaser  protected. 
Fitzgerald  o.  Fuller,  10  Hun^  180. 

Buyer  refusing  to  accept,  not 
entitled  to  n«)tice  of  time  and  place 
of  resale.  McGibbon  o.  Schlessin- 
ger,  18  Han,  225. 

Resale  of  property  -  refused  by 
purchaser  need  not  be  at  place  of 
delivery.  McGibbon  v.  Schlessin- 
ger,  18  Hun,  225. 

In  cose  of  a  delivery  on  promise 
to  pay  next  day,  passing  of  title, 
rights  of  those  advancing  on  faith 
of  title.  Parker  v.  Baxter,  10 
Hun,  410. 

What  constitutes  a  sale  of  stock 
with  right  of  vendor  to  share  in 
profits  of  a  resale,  right  of  vendor 
under  such  contract.  Jones  v. 
Kent,  45  Super,  Ct.  {J,  d  8,)  66. 

Conditional  that  title  shall  not 
pass  on  delivery.  What  constitutes 
conversion  by  purchaser  from  ven- 
dee. What  is  the  proper  form  of 
action  for.  Dows  v.  Kidder,  45 
Super.  Ct,  (J,  d  S,)  630. 

Conditional,  by  stipulation,  that 


title  does  not  past  untii  payment-.la  C,  7  Abb,  Nmo  Oa§,  L 


who  is  not  purchaser  for  valna 
so  as  to  be  protected  against  Ten- 
dor.  Dows  V.  Kidder,  46  Bup§r, 
Ct.  (/.  d  8,)  689. 

SATISFACnON. 

But  one  satisfaction  from  several 
persons  for  same  cause  of  action, 
though  there  be  several  recoveries. 
Woods  o.  Pangbum,  75  iT.  T.  495; 
rev'g  14  Eun,  540. 

SAVINQS  BANK. 

Trustees  and  directors  of  savings 
banks,  when  and  how  liable  for 
money  paid  out  as  dividends. 
Van  Dyck  o.  McQuade,  45  Super^ 
Ct,  (/.  d  S,)  620. 

Safe  deposit  and  savings  institu- 
tion created  under  L.  1868,  ch.  816, 
no  authority  to  discount;  and  loai^ 
made  thereby  and  mortgage  to 
secure  it,  void,  and  its  assignee  in 
bankruptcy  cannot  recover.  Pratt 
V.  Eaton,  18  Hun^  298. 

SCHOOLa 

Difference  between  union  free 
school  district  corporation  and 
quan  corporation  of  trustees  of  or- 
dinary school  district.  Bassett «. 
Fish,  75  if.  r.  808;  rev*g  12  Hun, 
209. 

Board  of  education  of  union  free 
school  districts  a  body  corporate. 
When  members  of  board  personally 
liable  for  negligence.  Bassett  e. 
FUh,  75  N,  T.  808;  rev'g  12  A». 
209. 

SEAL 

Effect  of  agent's  signing  and  seal- 
ing instrument  in  his  own  name. 
Schaefer  v.  Henkel,  75  N.  7.  878; 
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SEQUESTRATION. 

When  sequestrator  in  action  for 
limited  divorce,  not  to  sue  in  liis 
own  name.  Donnelly  e.  8haw,  7 
Abb.  Ne%D  Oa».  2G4;  rev'd  in  17 
ffuHy  534. 

fiSBYIOS  (Ain>  Pboov  of). 

BufScicncj  of  personal  service  of 
citation  on  executor  out  of  the 
State.  Stevens  o.  Stevens,  8  Btdf, 
Burr,  507. 

Caption  to  order  for  pablication 
of  summons,  form  of.  Pbinney  «. 
Broschell,  tO  /7im,  110. 

What  is  not  a  sufficient  com- 
mencement of  publication.  Taylor 
a.  Troncoso,  70  N,  7,  599. 

Sufficiency  of  affidavits  in  case 
of  service  by  publication.  Howe 
Machine  Co.  v.  Pettibone,  74  N, 
7.  08. 

A  noB-resident  cannot  be  served 
with  a  summons  while  attending  o 
court  in  this  State  as  a  witness. 
Grafton  v.  Weeks,  7  Daly,  523. 

What  is  sufficient  service  on  for- 
eign corporation  under  Code. 
Reddiogton  a.  Mariposa  L.  &  M. 
Co.,  19  Hun,  405. 

SERVICES. 

When  promise  to  pay  for,  not 
implied,  but  services  regarded  as 
mutual  accommodation.  Potter  o. 
Carpenter,  70  N,  T,  157. 

Nature  of  action  by  employee  to 
recover  uuder  contract  for  services, 
which  employer  has  failed  to  fulfill. 
Weed  tj.  Burt,  7  Daly,  207. 

Conclusion  by  referee  as  to  actual 
performance  and  value  of  services 
rendered ;  sufficiently  sustained. 
Harrison  «.  Ajfers,  18  Hy,n,  880. 


SET-OFF. 

A  right  of  set-off  is  determined 
by  the* law  aa  it  stood  when  the 
action  was  commenced.  Jordaii 
V.  National  Shoe  &  Leather  Bank, 
74  N.  7.  407. 

Claims  which  did  not  accrue 
until  after  decedent's  death  cannot 
be  set  off  against  thoae  which  ac- 
crued during  his  life.  Jordan  v. 
National  Shoe  &  Leather  Bank,  74 
N,  T.  407. 

SHERIFFS. 

Instructions  to  sheriff  by  plaint? 
iff^s  attorney.  Ansonia  Brass  & 
Copper  Co.  «.  Babbitt,  74  N^  F. 
305. 

What  valid  levy  against  receiver. 
Hooley  o.  Gieve,  7  AVb,  New  Cu. 
271. 

Duty  of,  under  an  execution  for 
delivery  of  property.  Liability  for 
false  return.  Hoffman  v.  Conner, 
70  K  T,  121. 

Liability  of  sheriff  for  not  pre- 
venting U.  S.  marshal  in  bank- 
ruptcy proceeding  from  taking 
property  on  which  he  has  levied. 
Ansonia  Brass  &  Copper  Co.  c.  Bab- 
bitt, 74  N,  T,  895. 

When  no  injury  sustained  by 
plaintiff,  or  return  that  defendant 
could  not  be  found,  am  pie  defense 
to  action  against  sheriff  for  falso 
return  of  execution  against  the 
person.  Josuez  v,  Conner,  7  Dcdy^ 
448. 

Bail  liable  as,  how  exonerated. 
Douglass  V,  Warren,  19  Hun,  1. 

Protected  by  process  regular  on 
its  fuce.  Arrex  «.  Broad  head,  19 
Hun,  200. 

Liability  for  money  obtained  by 
deputy  on  execution  ^ter  e^pirf^ 
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tiou  of  o&cQ,  Boss  V,  Campbell, 
10  Hun,  G15. 

Return  of  deputy  cannot  be  im- 
peached by  Bheriff.  Bp^  v.  Camp- 
bell, 10  Hun,  Qld. 

Levy,  what  co|ist|tut^8,  to  Wfir- 
rant  completion  of  executioa  of 
process  after  expiration  of  office. 
Union  Dime,  ^.  o.  Andariese,  19 
Mun,  310. 

Notice  of  3ale  under  levy  seed 
not  specify  against  whom  the 
judgment  was  rendered.  Chap- 
man V.  Morrill,  10  Hun,  818. 

Must  sell  for  cash :  time  given  for 
payment.  Debtor  may  redeem. 
Holmes  t,  Richmond,  10  ffun^  084. 

Fees  of,  on  execution,  what  al- 
lowed. Townsend  v,  Ross,  45  Su- 
per. Ct.  (J.  d  8,)  447. 

Oompensntion ;  when  entitled  to 
poundage  on  value  of  property  not 
sold  under  execution.  Benedict 
V,  Wright,  19  Hun,  ?7. 

Judge  may  determine  sherifTs 
allowance  under  section  248  of  Old 
Code,  on  affidavits.  German  Amer- 
ican Bank  f),  Morris  Rim  Coal  Co., 
74  If,  7.  58. 

smppma. 

When  State  law  governs  on 
board  a  vessel  on  high  seas.  Mc- 
Donald V'  Mallory,  7  4^.  New  Cm, 

Presumption  as  to  nationality  of 
vessel.  Hynes  v,  McDermott,  7 
Ahb.  New  Ca$,  08. 

Under  a  contract  to  carry  a 
specified  amount  of  freight,  the 
shipper  may  send  goods  belonging 
to  persons  other  than  himself. 
Tugmani?.  National  Steamship  Co., 
76  N,  Y,  207. 

PfeilH>wwr»,  Ji9W   ^ivwtf*  of 


ownership.     Harris  v,  Bnrdetti  79 
N,  T.  682. 

By  an  abandonment  of  the  sliip 
to  insurers  the  ship-owner  does  not 
lose  hig  right  to  freight.  Sobbell 
V,  Qreat  Western  Ins.  Co.,  74  N 
r.240. 

The  owner  of  the  parga  cannot, 
by  abandoning  to  his  insurers,  di^r 
able  ^he  ship-owner  from  earning 
his  freight.  Hubbell  v.  Great 
Western  Ins.  Co.,  74  N.  T.  246. 

Right  of  shipowner  to  freight, 
when  cargo  is  saved  and  carried  to 
port  of  destination  by  salvom, 
Hubbell  o.  Great  Western  Ins.  Co., 
74  N,  T,  248. 

When  United  States  requirement 
of  lights  on  vessels  applicable. 
Harris  «.  Uebelboer,  75  N.  T.  IGO. 

When  negligence  impnted  for 
not  de))arting  from  general  rulQ 
for  vessels  on  meeting  to  turn  to 
the  right.  Cooper  e.  Eastern 
Transportation  Co.,  75  N.  T,  110. 

liability  of  owners  for  expenses 
connected  with  sale  of  ship, 
Whiton  V,  Spring,  74  N  F.  100, 
175. 

Contract  to  furnish  vessel  with 
sails  not  a  maritime  one,  and  lien 
fllcd  thereunder  in  pursuance  of  cb. 
483,  L.  1862,  valid.  Wilson  v. 
Lawrence,  18  Hun^  56. 

Ch.  482,  L.  1802,  allowing  pro- 
ceeding in  rem,  against  vessels,  valid 
for  work  and  material  in  construc- 
tion of  new  vessel,  not  for  repair- 
ing and  supplying  navigating  ves- 
sel. Wilson  V.  Lawrence,  18  ZTun, 
56. 

SLANDER. 
Provoldng  acts  of  employee  a4* 
W^iblQ  in  mlig«U09  of  4aqu»ge9 
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in  action  against  employer  for 
slander.  Palmer  «.  Lang,  7  Daly^ 
83. 

SPECIAL  PROCEEDING. 

Certiorari  to  review  and  correct 
decision  and  action  of  commission- 
ers of  taxes  is.     People  ex  rd,  Man- 
hattan Fire  Ins.   Co.  «.   Commis 
sioners  of  Taxes,  76  N.  F.  64. 

SPECIFIC  PERFORMANCE. 

Accounting  granted  defendant 
in  action  for  specific  performance. 
Jones  V,  Jones,  18  ifun,  488. 

STATUTE. 

Constniction  of  power  **  to  hear 
and  determine,*'  in.  People  ex  rel, 
Dargin  c.  Cox,  76  N.  T,  47. 

In  what  kind  of  repair  streets 
should  be  kept  by  one  whose  duty 
it  is  to  do  so.  McMahon  v.  Second 
Arc.  R.  R.  Co.,  75  Ni  F.  281; 
affi'g  11  Hun,  847. 

Appointment  of  papers  for  pub- 
lication of.  People  ex  rel,  McKen- 
zio  V.  Supervisors,  19  Hun,  11. 

Literal  compliance  by  public 
officer  with  statutory  duties,  essen- 
tial to  validity  of  proceedings, 
only  wlien  so  declared  by  statute. 
People  ex  reL  Dailey  «.  Livingston, 
18  Hun,  50. 

STATUTE  OF  FRAUDS. 

When  promise  to  pay  debt  of 
anotlicr  void  under  the  statute  of 
frauds.  Belknap  v.  Bender,  75  if. 
F.  446. 

STAY  OF  PROCEEDINGS. 

Mortgage  given  in  part  paymeDt 
of  a  judgment  which  has  been  va- 
cated and  an  accotmting  ordered, 


when  foreclosure  should  be  stayed. 
King  r.  Duryea,  76  N.  F.  626. 

STIPULATIONS. 

Mast  be  in  writing  signed. 
Mason  &  H.  Organ  Co.  v,  Pugsley, 
19  Hun,  282. 

STOCK  AND  STOCK  JOBBING. 

Rights  under,  and  construction 
of  pooling  contracts.  Havemeyer 
V.  Havemeyer,  45  Super,  Ct,  (J.  ^ 
8.)  464. 

When  notice  must  be  given  to 
assignee  in  bankruptcy  before  suing 
him  for  conversion  of  stock.  Es- 
mond V.  Apgar,  76  N,  T,  859. 

SUBMISSION      OP      CONTRO- 
VERSY. 

What  is  an  insufficient  statement 
of  facts.  Dickersono.  Dickey,  76 
JSr,  T,  602. 

SUBROGATION. 

When  a  surety  on  an  administra- 
tor's bond,  on  payment  by  him  of 
judgment  upon  bond,  will  be  sub- 
rogated to  surrogate's  decree,  and 
has  the  right  to  have  it  assigned  to 
him,  or  to  one  he  designates. 
Townsend  f>.  Whitney,  75  N,  F. 
425 ;  affi*g'15  Hun,  03. 

SUMMARY  PROCEEDINGS. 

When  do  not  lie.  People  ex  reL 
Ainslee  v,  Howell,  76  N.  Y,  574. 

SUMMONS. 

Sufficient  service  on  foreign  cor> 
poration,  what  is.  Reddington  o. 
Mariposa  L.  <&  M.  Co.,  10  Hwn^ 
405. 

SUPERIOR  CITY  COURTa 
When  want  of  jurisdiction  is  not 
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waived  by  general  appearance,  or 
by  putting  in  a  demurrer.  Wheo- 
lock  V.  Lee,  74  N.  T.  495. 

SUPERVISORS. 

Effect  of  board  of  supervisors 
auditing  an  illegal  claim.  Doo- 
nelly  «.  Mayor,  &c.  of  the  City  of 
New  York,  7  Daly,  834. 

Power  of  supervisors  to  agree 
with  any  other  county  having  n 
penitentiary,  to  receive  into  it  per- 
sons sentenced  to  confinement  for 
not  less  thiin  sixty  days;  and  duty 
of  court  to  sentence  to  such  place. 
Brown  «.  People,  75  JV.  T.  437. 

SUPPLEIMENTARY   PROCEED- 
INGS. 

Service  of  order  in,  when  defec- 
tive, and  how  waived.  Newell  v. 
Cutler,  10  Hun,  74. 

Evidence  in,  taken  before  a  ref- 
eree, what  entitles  it  to  be  read  on 
a  motion  before  tlie  court.  Newell 
V,  Cutler,  19  Hun,  74. 

Disposing  of  property  contrary 
to  order,  what  is.  Newell  o.  Cut- 
ler, 19  Hun,  74. 

When  assignment  of  income  from 
trust  fund  passes  to  receiver  of  as- 
signee. McEwen  v.  Brewster,  19 
Hun,  837. 

Earning  of  a  keeper  of  a  private 
school  payable  in  advance,  exempt 
under.  Miller  «.  Hooper,  19  Hun, 
894. 

Beneficial  interest  in  rents  and 
profits,  and  not  in  land,  under  a 
trust,  to  what  extent  reached,  and 
how.  Planning  v.  Evans,  19  iJu/i, 
oOO. 

Conveyance  from  debtor  not 
neoaaaary  to   Teat   real   eatato  in 


receiver.  Manning  v,  Evans,  10 
Huny  500. 

Evidence  under,  not  admissible 
against  debtor  in  criminal  proceed- 
ing.  Loomis  v.  People,  19  Hun, 
601. 

Judgment  debtor  not  compelled 
to  deliver  to  creditor  property  dis- 
covered in  supplementary  proceed- 
ings. Dickinson  «.  Onderdonk,  18 
Hun,  479. 

Title  to  what  real  estate  of  judg- 
ment debtor  vests  in  receiver. 
Necessary  allegations  in  complaint 
in  action  by  receiver  for  partition 
of  real  estate.  Sufilciency  of  title 
for  such  an  action,  questioned. 
Dubois  V.  Cassidy,  75  i\r.  F.  298. 

No  contempt  in  judgment 
debtor's  refusing  delivery  to  re- 
ceiver in  supplementary  proceed- 
ings, of  chattels  covered  by  mort- 
gage, or  held  by  sheriff  under 
execution.  Grlswold  o.  Tompkins, 
7  Dali/,  214. 

SUPREME  COURT. 

Record  of,  cannot  be  amended 
by  the  court  of  appeals.  Eenyon 
9.  New  York  Central  &  Hudson 
River  R.  R.  Co.,  70  JVl  Y.  607. 

What  writ  of  error  from, 
reaches  and  brings  up  for  review. 
Hunt  V,  People,  76  JV.  T,  89. 

Correction  by  general  term  of 
mistakes  of  juries  in  weighing 
evidence.  Camp  e.  Wood,  76  Ni 
Y,  92. 

Power  of  general  term  to  cor- 
rect, amend  or  modify  judgment 
entered  upon  its  decision,  so  as  to 
give  true  expression  thereto. 
Salmon  «.  Oedney,  75  N,  Y.  479; 
dismissing   appeal  from  11  iJtffi, 
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Qenenil  term  and  •])ccial  term 
of  supreme  court,  ooe  conrt. 
Biilmoa  «.  Oedney,  75  K.  7,  479 ; 
diimiasiiig  mfipeal  froai  11  Hun^ 

Qcneral  term  no  power  to  vacate 
a  judgwient  in  which  there  wat  no 
irregularity,  and  which  had  not 
been  paid  in  full.  Woods  «. 
PanglHim,  7S  N.  F.  4tt5;  rev^g  14 
Hun^  540. 

The  euprame  court  has  no  juris- 
diction of  action  upon  a  stipula- 
tion in  a  proceeding  in  admiralty 
iaatitttted  to  ol)tain  possession  of  a 
Tessel.  Bartlett  e.  Spicer,  75  N, 
T.  528;  affi'g  11  Hun,  898. 

When  questions  of  amount  and 
validity  of  debts  of  a  bankrupt, 
may  be  decided  by  supreme  court 
of  this  State.  Hewitt «.  Northrup, 
75  K  T.  500;  affi'g  0  Hun,  543. 

Special  term  of  supreme  court 
at  chambers  not  special  term 
within  meaning  of  rule  44.  Peo- 
ple €x  rel.  The  Mayor  v,  Nichols, 
18  Hun,  580. 

Jurisdiction  of  supreme  court 
over  special  guardian  appointed 
by  county  court.  Matter  of  Spcl- 
man  e.  Terry,  74  N.  T,  448. 

Jurisdiction  of,  to  recover  pay- 
ments mode  within  four  months 
previous  to  bankruptcy.  Tyler  o. 
McCollura,  10  Hun,  033. 

Jurisdiction  of  action  for  con- 
struction of  will;  when  equity 
powers  not  exercised.  Monarque 
c.  Monarque,  19  Hun,  282. 

SURROGATES'  COURTS. 

Jurisdiction  of.  Roderigas  v. 
East  River  Savings  Institution,  70 
N,  T.  810. 

Relief  in  equity  to  prevent  pi«- 


moture  proceedings  by^     Wright 
».  Fleming,  70  JV.  F.  517. 

Sufficient  statement  of  facts  to 
give  surrogate  jurisdiction  on  ajp- 
plication  to  liave  executor  pay 
rent  from  assets.  Harris  «.  Meyer, 
8  B^.  Burr.  450. 

Upon  what  new  facts  motion  to 
open,  vacate  or  modify  order  and 
decrees  of  Kew  York  surrogate  to 
be  based.  Janssen  i^.  Wemple,  8 
Be<lf.  8urr,  229. 

Refusal  by  surrogate  to  open 
decree  on  ground  of  laches  in 
moving.  Strong  v.  Strong,  8 
Bec^.  8urr.  477. 

Power,  of  surrogate  to  open 
decree  on  ground  of  fraud.  Strong 
».  Strong,  8  JRedf,  Surr.  477. 

Right  of  surrogate  of  one 
county  to  interfere  where  surro- 
gate of  another  has  already  issued 
letters  of  administration.  Matter 
of  Harvey,  8  Bed/,  Surr,  214. 

Power  of  surrogate  of  New 
York  county,  having  jurisdiction, 
to  compel  appearance  of  parties. 
Daaser  ««  Jeremiah,  8  Bed/,  Surr, 
180. 

Power  of  surrogate  of  New 
York  county,  to  construe  will  on 
application  for  probate  and  objec- 
tions thereto.  Danser  «.  Jeremiah, 
3  Bed/,  Surr,  180. 

Validity  of  chapter  859  of  act  of 
1870,  conferring  on  surrogate  of 
New  York  county  same  power  as 
supreme  court  in  construction  of 
wills.  Danser  «.  Jeremiah,  8 
Bed/.  Surr,  130. 

Power  of  surrogate  to  complete 
business  begun  by  predecessor. 
Reeve  v,  Crosby,  3  Bed/,  Surr,  74. 

Jurisdiction  of  surrogate  to  de- 
termine amount  of  incuinbflBBoai 
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on  petition  to  sell  land  to  paj  do- 
eedcDt'adebt.  Jackson  o.  HoHady, 
» lietlf.  Surr,  »7U. 

Piorwcr  of  suprtme  eovtft  over 
surrogate  to  compel  payment  of 
Jodgment  rsooTered  in  it  agsdnst 
68tat«.  darker.  Igglesden,  8  jBm^. 
8wnr.  gi9» 

Computation  of  *^'  one  third  more 
of  assets  "  on  application  to  surro- 
gate lot  adTanco  for  neeeasary 
support.  Lockwood  «.  Lockwood, 
^Be^.  Burr.  880. 
.  Bigbl  of  foTeigB  administrator 
to  recognition  by  surrogate  of  New 
York.  Weller  «.  Soggett,  8  Be^. 
Bmr.  249i 

Power  of  surrogate  to  determine 
Tsdidity  of  anU  mortem  gifts  by 
intestate.  I*owler  t,  Lockwood,  8 
Jtaif.  Burr.  4M. 

Surrogate  no  jiirisdietioB  by 
coDMBt  la  dictennine  Talidity  of 
claim.  Levioess  v,  Cassebeer,  8 
Be^.  Surr.  401. 

Power  of  surrogate  to  determine 
validity  of  claim  by  mortgagee  for 
taxes  pakL  Leriness  e.  Casaebeer, 
a  Bedf,  Burr,  401. 

Surrogate  has  jurisdiction  to  try 
disputed  olaima  of  executrix,  both 
o^uitable  and  legal,  against  estate* 
lou^liUm  e.  Flint,  74  K  T,  47(L 

Propereourse  when  auditor^s  rul- 
ings-are to  be  reviewed.  Bonghton 
V.  Flint,  74  N,  7.  476. 

Ail  application  to  reopen  case 
before  surrogate  not  generally  re- 
viewable. Boughton  V,  Flint,  74 
iV:  r.  470. 

Failure  of  clerk  employed  in 
surrogate's  office  of  New  York 
county  to  sliow  appointment  under 
act  of  1828,  by  showing  services 
ittBduRd  from  year  to  year.    Don- 


nelly e.  Mayor,  ^.  of  the  City  of 
New  York,  7  Dalpy  334. 

Necessity  of  filing  written  ap- 
pointment of  surrogate's  assistants 
in  county  clerk's  office  under  Low 
ofl847,  ch.482.  Donnelly  e.  Mayor, 
&C.  of  the  City  of  New  York,  7 
Daly,  834. 

No  merger  of  decree  of  surrogate 
for  payment  of  money  by  adminis^ 
trator  by  docketing  same  in  office 
of  county  clerk.  Townsend  p. 
Whitney,  75  IT.  T.  425;  affi'g  15 
Hun,  9a 

Right  of  one  of  several  bene- 
ficiaries, alone  respondent  upon 
appeal  from  surrogate's  decree,  to 
take  advantage  of  error  against  alL 
Cox  e.  Bohermerhora,  18  Bun^ 
16. 

Right  of  appeal  from  decree  of 
surrogate  on  final  account.  Cox  e. 
Schcrmerhom,  18  ffun,  16. 

Has  not  jurisdiction  to  determinO 
the  good  faith  of  a  transfer  by  an 
intestate  to  one  who  afterwards 
becomes  administrator.  Richardson 
V.  Hoot,  10  Hun,  478. 

Jurisdiction  of  surrogate,  to 
direct  payment  to  one  claiming  by 
subrogation.  Lcvincsse.  Cassebeer, 
3  Bed/,  Surr.  491. 

Power  of  surrogate  to  direct 
executor  to  advance  money  on 
legacy  or  distributive  share  pend- 
ing controversy  against  probate  of 
will.  La  Bau  s.  Yanderbilt,  8  Bed/. 
Surr.  884. 

Power  of,  to  punish  for  con- 
tempt. People  V.  Marshall,  7  Al^. 
New  Cos.  380. 

When  attaclunent  will  issue 
against  executor  or  administrator 
for  contempt  Estate  of  John 
Sherry,  7  Ahb.  Asts  (Zns.  800. 
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Power  of,  to  naturalize.  Matter 
of  Harstr5m,  7  Alb,  New  Cos,  801. 

When  to  take  examination  of 
accounting  guardian,  to  enable 
objector  to  frame  objections.  Mat- 
ter of  Hall,  7  Abb.  New  Ca$,  140. 

What  powers  cannot  bo  dele- 
gated to  clerk.  Roderigas  d.  East 
River  Savings  Institution,  70  N  T, 
8IG. 

Effect  of  granting  letters  of  ad- 
ministration on  estate  of  a  living 
person.  Rodeiigas  «.  East  River 
Savings  Institution,  70  N  J*.  810. 

Surrogate  not  to  issue  attachment 
for  contempt,  on  failure  by  execu- 
tors to  pay  money  required  by 
decree  on  final  accounting.  Seanuin 
«.  Whitehead,  18  Ilun,  04. 

SUSPENSION  OF  POWER  OF 
ALIENATION. 

Extent  of  repeal  of  statute  against 
perpetuities  by  chapter  810,  Laws 
of  1848.  Lawrence  «.  Elliott,  8 
Bcdf,  Burr,  235. 

The  words  ''next  eventual  es- 
tate,*' defined.  Van  Emburgh  v, 
Ackerman,  8  Be^,  8urr,  400. 

SYRACUSE. 
Right  of  common  council  to  im- 
pose license  tax  on  milk-dealers. 
People  ex  reL  Larrabeo  «.  Mulhol- 
land,  10  Hun,  548. 

TAXES. 

State  assessors  on  appeal  cannot 
inquire  into  existence  of  personal 
pr'^pcrty  not  in  assessment  roll. 
People  ex  reL  Supervisors  o.  Had- 
ley,  70  N  Y.  837. 

What  is  a  sufficient  filing  of 
decision  of  board  of  State  assessors. 
People  ex  reL  Supervisors  «.  Had- 
ley,  70  N  7.  887* 


Comparisons  of  assessments  of 
different  towns  for  purpose  of 
equalization,  how  made.  People 
ex  rd.  Supervisors  «.  Hadley,  70  N, 
V.  837. 

Duty  of  State  assessors  on  appeal 
from,  on  equalization  made  by 
board  of  supervisors.  People  ex  rd. 
Supervisors  v.  Hadley,  70  N,  T, 
387. 

Invalidity  of  assessment  for  re- 
pavement  of  street  on  account  of 
irregularity  in  advertising.  When 
irregularity  not  cured  by  certificate 
of  no  fraud.  Matter  of  Burmeis- 
ter,  70  N  T.  174. 

Non-liability  personally,  of  as- 
sessors for  an  erroneous  assessment ; 
mode  of  assessing  bank  stock- 
Williams  «.  Weaver,  75  N.  T.  80. 

Assessment  rendered  void  by 
failure  of  assessors  to  assess  all 
property  on  line  of  improvement. 
Matter  of  N.  Y.  Protestant  Epis- 
copal Public  School,  75  N,  Y.  824. 

Assessment  for  local  improve- 
ment, how  to  be  levied.  People 
ex  rd,  Kerber,  7  Abb.  New  Cos,  414. 

Assessment  for  paving,  &c.  street 
void  because  done  by  days*  work, 
instead  of  by  contract  awarded  to 
lowest  bidder.  When  proof  of 
fraud  only  necessary.  When  actual 
damage  need  not  be  proved.  Mat- 
ter of  Pet.  of  Emigrant  Ind.  Sav. 
Bank,  75  N  Y.  888. 

Tenant  for  life,  when  liable  for 
interest  on  unpaid  assessment. 
Gunning  v.  Carman,  8  Bed/,  8urr, 
CO. 

Duty  of  county  treasurer  in  re- 
gard to  school  taxes.  People  ex  rd, 
Burbank  v.  Robinson,  70  N  Y. 
423. 

Power  of  Long  Ldand  City  to 
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raise  tax  moneys  to  pay  interest  on 
water  bonds.  People  ex  rd.  Wool- 
soy  «.  Common  Council  of  Long 
Island  City,  70  N,  T.  20. 

Certiorari  to  review  and  correct 
decision  and  action  of  commission- 
ers of  taxes,  costs  on.  People  ex 
rd,  Manhattan  Fire  Ins.  Co.  o. 
Commissioners  of  Taxes,  70  N.  T, 
64. 

When  lien  upon  real  estate  for 
taxes  attaches.  Brown  o.  Goodwin, 
75  M  F.  400. 

When  an  assessment  is  not  a 
cloud  on  title.  Stuart  «.  Palmer, 
74  N,  r.  188,  196. 

Non-resident  land,  prox>er  form 
of  assessing.  Stewart  ««  Fonda, 
19  Hun,  191. 

Liability  of  estate  for  taxes  as- 
sessed prior,  but  paid  subsequent 
to  death  of  testator,  by  mortgagee 
purchasing  at  foreclosure.  Or 
where  not  paid,  but  property  held 
by  mortgagee  under  foreclosure 
sale;  or  where  paid  by  mortgagee 
taking  possession.  Leviness  «. 
Cassebeer,  3  Bed/.  Surr.  191. 

When  property  of  ward  not  to 
be  charged  with  personal  tax  paid 
by  guardian.  Wilcox  «.  Van 
Schaick,  19  ffun,  279. 

City  and  county  not  bound  by 
acts  of  treasurer  and  tax-payer  in 
giving  receipts  for  taxes  paid  by 
worthless  checks.  McLanahan  e. 
City  of  Syracuse,  18  ffun,  259. 

Owner  furnishing  money  for 
payment  of  taxes  made  by  agent 
with  worthless  checks  liable  there- 
for, notwithstnnding  receipts  from 
county  treasurer  and  tax  receiver 
and  entries  on  tax  roll  indicating 
payment.  McLanahan  v.  City  of 
Syracuse,  18  Hun^  259. 


Elevated  roods  assessed  as  real 
property.  People  €x  reL  K  T.  K 
R  R.  Co.  «.  Commissioners,  &c.,  19 
Hun,  460. 

Of  elevated  railroads,  what  does 
not  operate  as  exemption  of.  People 
ex  rd.  N.  Y.  E.  R.  R.  Co.  «. 
Com*rs.  of  Taxes,  &c.,  19  Hw^ 
460. 

Effect  of  occupancy  of  land  at 
time  the  purchaser  receives  the 
comptroller's  deed.  Lucas  e.  Mc- 
Enerna,  19  JTun,  14. 

Presumption  of  regularity.  Bur- 
den on  plaintiff.  Donahue  «• 
O'Conor,  45  Super.  CL  (/.  A  8.) 
278,  298. 

Notice  of  tax  sales,  form  and 
sufficiency  of  publication  in  Ger- 
man. Donahue  e.  O'Conor,  45 
Super,  Ct,  {J,  A  5.)  278,  298. 

When  docs  tax  title  attach. 
Donahue  e.  0*Conor|  45  Super.  CL 
(X  A  8,)  278,  802. 

^lode  of  assessing  bank  stock. 
Wiliams  e.  Weaver,  75  JV.   T.  80. 

Real  estate  of  toll  bridge  com- 
panies, how  assessed.  Hudson  River 
Bridge  Co.  e.  Patterson,  74  If,  Y. 
865. 

Surplus  earnings  of  fire  insur- 
ance companies  for  purpose  of 
taxation.  Exemption  from  tax- 
ation. People  ex  rel,  Manhattan 
Fire  Ins.  Co.  d.  Commissioners  of 
Taxes,  76  JV.  7.  64. 

Taxation  of  accumulation  of 
surplus  profits  of  corporation. 
People  ex  rd*  Williamsburgh  Gas- 
light Co.  e.  Assessors,  76  N,  T. 
202. 

Application  of  law  forbidding 
assessments  **in  any  one  case'*  to 
exceed  half  the  assessed  value,  to 
aggregate  of  assessments  confirmed 
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Oi  dlff«retll  ^iM8  t^ifnisit  U  fdhUy 
one  improveme&t.  Matter  of  Wat^ 
tciF,  75  N.  Y.  to4;  fev'g  14  i^, 
148. 

Whd»  ttsofttavetitil  not  to  exdd^ 
erne  b4lf  t^  vultM^  of  pr6i>cffty. 
^futtisr  of  I9cl^ll,  t6  It,  r.  43d. 

Wheft  niOf^ag(»^  buying  in 
mortgaged  premises  on  foreclosure 
''th«  party  aggvi^^t^^,''  trnde)^  Urw 
f^ifbid4t0g  ii«s#^ilnfteDt  to  exceed 
iMdf  osseand  value,  and  moy  apply 
for  the  vacating  of  an  assessment. 
Maeter  of  Walter,  75  iT.  71  864; 
T^'g  14  JSfiil,  14$. 

Sxtifm^ion  of  U.  B.  bondd,  ice., 
from  taxation.  People  ex  rd,  Han^ 
biittftn  Fire  lAtf.  Co.  «.  Go^nmis- 
sioadhi  of  Ta^ds,  70  JVl  F.  64. 

TELEGRAPH  COMPANIES. 

tf6Uf  ori  li(<!lasQre  of  Damages  in 
caiBdsof.     7  Ahb,  29e»  Cd$,  154. 

Liability  for  mificarriage  of  mes- 
saged. McColl  t*  Western  Union 
Telegraph  Co.,  7  Alfb,  Neic  (Jiw. 
151. 

Tdegraph  ck>it)paiiy  not^  a  com- 
mon darker.  Schwartz  ».  Atlantic 
&  Pacific  Telegraph  Co.,  18  Hun, 
167. 

Termrf  rtf  *' half-rate  mesteges '^ 
by  telegraph  eooipibny  reasonable, 
and  cdftipiany  riot  liable  for  lion- 
delivery  of  message.  Schwartj^  v. 
Atlantic  &  Pacidc  Telegraph  Co., 
18  Ilun,  157. 

TENANTS   IN    COMMON  AND 
JOINT   TENANTS. 

A  conveyance  to  husband  and 
wife  mnkcs  them  tenants  in  com- 
mon and  not  by  the  mtircty. 
Meeker  t>.  Wright,  76  K  t.  263. 

One  joint  owtMr,   or  ot#ffer  itS 


edihmdri,  ma^  intore  bis  interest 
separately.  Harvey  «.  Cherry,  76 
N.  7. 4a9. 

Failure  to  establish  conversion 
in  f^oif  of  half  dwner  againdt  mort- 
giigee  fakirig  j^ostession  of  prop- 
erty mortga^  by  other  half 
o#ncr.     Osborn   «.    Schenck,    18 

Accountability  in  partition  suit 
of  on^  66-t6narit  to  another  for 
retttt  atid  f6/  ^toiSe  qtifllrried  and 
sold.  McCabe  «.  McCabe,  18  JEtuA^ 
158. 


TENANT  FOR  LIFE. 

Liabilit;^  of  life  teiitint  to  iiiter- 
est  on  assessment.  Gkinning  o. 
Carman,  3  Red/,  Burr.  69. 

Proportionate  liability  of  life 
tenant  and  remainder-men  for 
assessments  on  estate.  Gunning 
0.  Carman,  8  Bedf,  8urr.  69. 

Right  of  life  tenant  entitled  to 
'*  net  annual  income ''  to  profits  on 
contracts  completed  subsequent  to 
testatoi'^s  death.  Mattdr  of  P<>1- 
lock,  3  JMf.  Stirr.  100. 

Whete  permanent  inprovekhcnts 
procured  by  life  tenant  on  her 
responsibility,  sufilcient  to  charge 
her  therewith.  Mattel*  of  Pollock, 
3  liedf,  Snrr:  100. 

Right  of  life  tenant  Entitled  to 
*  *  net  annual  income  *'  to  increased 
value  of  securities.  Mattef  of  Pol- 
lock, 8  Iie4f.  Surr,  100. 

Right  of  one  entitled  to  'Hhe 
interest,  inconie,  or  dividends " 
for  life,  to  increased  value  of  secu- 
ritips.  Townsend  v.  U.  S.  Trust 
Co.,  3  lieclf.  Surr,  220. 

Devise  to  wife  for  Kfe,  and  re- 
mainder to  trustees;  the  wife  liable 
for  ordinary  titles  iMd  rej^iffirf  on 
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her  portion.    De  Witt  o.  Cooper, 
18  Huiiy  67. 

TENDEIL 

Of  premium  on  life  insurance 
policy,  when  unnecessury.  Miescll 
9,  Globe  Mutual  Life  Ins.  Co.,  7G 
JV.  jr.  116. 

When  tender  must  be  kept  good, 
eTen  at  triaL  Dodge  «.  Fearey,  10 
Eun,  277. 

When  must  be  pleaded.  Marie 
«•  Garrison,  45  Super,  CU  {J.  d 
S.)  157. 

TRUSTEE. 

When  trustee  not  liable  for  mis- 
appropriation of  fund  by  co-execu- 
tor. Paulding  e.  Marrin,  8  Be^. 
JSurr.  861)  note, 

TIMS. 

Whan  provision  as  to  time  in 
wUdi  an  act  is  to  be  done  is 
explidfty  the  rule  as  to  exclusion 
of  fifsty  and  Inclusion  of  last  day 
does  not  apply.  The  law  does  not 
ngaid  fractions  of  a  day,  except 
whoa  tbo  hour  itself  is  materiaL 
Ifarm  «.  Marvin,  75  if.  F.  240. 

TOWNS. 

Invalid  appointment  of  town 
oomnMonert  to  subscribe  for 
failrakl  atocki  and  issuing  town 
bondfi  Town  of  Wellsboro  e.  N. 
Y.,  te.  Q.  R.  Co.,  76  N.  Y.  182. 

Statotea  aatliorizing  town  bond- 
iof  to  bf  atricCly  pursued.  Town 
of  Wolisbpro  c.  N.  Y.,  &c.  R.  R 
Go.,  7i  iK  r.  182. 

What  la  necessary  to  entitle  a 
town  ioAcar  litigating  in  official 
capMitgr  to  Tecov^r  his  expenses 
Ivoa  the  town.    People  ex  rd.  Van 

voi-  vn.— W 


Kcuren  «»  Town  Auditors,  74  K. 
F.  310. 

Neither  commissioners  nor  over* 
seers  of  highways  arc  agents  of  the 
town.  People  ex  reL  Van  Kcuren 
9.  Town  Auditors,  74  N.  F.  810. 

Non-liability  of,  for  negligence 
of  its  officers  in  not  keeping  high- 
ways in  repair.  When  judgment 
against  officer  not  a  town  charge. 
People  ex  rd.  Loomis  «.  Board  of 
Town  Auditors,  76  N.  F.  816. 

When  a  town  entitled  to  have 
invalid  negotiable  bonds,  which 
created  a  prima  fa/^e  liability,  de- 
livered up  and  canceled,  and  the 
transfer  of  them  enjoined.  Town 
of  Springport  o.  Teutonia  Savings 
Bank,  78  N.  F.  897. 

Town  no  power  to  contract  for 
construction  of  bridge  without 
special  authority  from  legislature. 
Donnelly  e.  Town  of  Ossining,  18 
Hufiy  852. 

TRADEMARKS. 

Arbitrary  numbers  as.  Collins 
0.  Reynolds  Card  Manufacturing 
Co.,  7  Abb,  New  Cat.  17. 

Of  firm,  when  to  be  used  by 
partner,  after  dissolution.  Adams 
0.  Adams,  7  Abb.  Ifew  Cae.  292. 

''Cherry  pectoral,'*  indicating 
ingredient  aud  use,  no  infringe- 
ment of  trademark  "Ayer*s 
cherry  pectoral.''  Ayer  e.  Rush- 
ton,  7  Daly,  9. 

When  threatened  use  of  trade- 
mark warrants  injunction.  India 
Rubber  Co.  v.  Rubber  Comb,  Ac. 
Co.,  45  Super,  CL  (J.  d:  8,)  258. 

LabeL  Effect  of  using  corpor- 
ate name  in  such  a  manner  as  to 
appear  like  the  name  of  another 
corporation.    India  Rabber  Co.  v. 


6ib         ANALYTICAL    INDEX   tO    THE 


Rabber  Comb,  Ac  Co.,  45  Super, 
CL  (J.  d  8.)  25a 

When  permAnent  iDJonetion  will 
issae  in  case  of  dmnlstioii  of 
label.  India  Rabber  Co.  «.  Rab- 
ber Comb,  Sdc.  Co.,  45  Super.  Ot. 
(J.  db  S.)  258. 

TRESPASS. 

When  one  saed  for  conTeraion 
of  property,  who  appears  in  tbe 
case  as  a  mere  trespasser,  cannot 
raise  the  objection  that  a  transfer, 
under  which  pUintiff  claims,  was 
in  fraud  of  third  person's  rights. 
Hurd  e.  Cook,  75  K  F.  454. 

When  allegations  of,  in  action 
of  replevin,  surplusage.  Banfield 
««  Haeger,  7  JJfb.  New  Ou.  818. 

TRIAL. 

L    Thb    Dutbbxht    MoDxa    of 
Tbial. 

Action  to  restrain  nuisance  and 
recover  damages  therefor,  triable 
by  jury.  Dorr  o.  Dansyille  Gas- 
light Co.,  18  Hu)f^  274. 

When  jury  cannot  bo  demanded 
in  action  relating  to  sale  of  ship. 
Whiton  t>.  Spring,  74  N.  T,  169. 

Jury  to  be  demanded  in  New 
district  court  at  any  time  before : 
what  sufficient  assent.  Poyer  e. 
N.  Y.  Cen.,  Ac.  R.  R.  Co.,  7  -4». 
New'Cae.  871. 

Statutes  giving  right  of  trial  by 
jury,  liberally  construed.  Poyer 
e.  N.  Y.  Cen.,  &c.  R.  R.  Co.,  7 
AVb,  New  Ca$,  971. 

Right  of  trial  by  jury,  when 
does  not  exist.  Cushman  e. 
Thayer  Manufacturing  Jewelry  Co., 
76  N  T.  865. 

Waiver  of  right  of  trial  by  jury, 


what  constitutes.  Pe<^le  «•  reL 
Yale  e.  Eckler,  19  Hun,  009. 

When  consent  to  the  placing  of 
cause  on  special  term  calendar  is 
not  a  waiver  of  the  right  of  trial 
by  jury.  Wheelock  «.  Lee,  74  if. 
T.  495. 

Joinder  of  equitable  and  legal 
canses  of  action  does  not  deprive 
the  defendant  of  tbe  right  of  trial 
by  jury.  Wheelock  e.  Lee,  74  if. 
r.  495. 

The  oonstitutional  right  of  trial 
by  jury  does  not  apply  to  offenses 
triable  before  the  court  of  special 
sessions.  People  ex  reL  Murray  «. 
Justices,  74  N  T.  400. 

Right  of  trial  by  jury,  how 
waived.  Baird  e.  Mayor,  74  N.  T. 
882. 

Vn.  Conduct  of  thb  Tbial. 

Striking  out  evidence  which  the 
record  does  not  show  was  offered, 
is  not  a  ground  for  refusal.  Cos- 
tello  «.  Lawless,  45  Sti^per.  CL  (/. 
d  8,)  276. 

When  questions  before  but  not 
passed  on  by  the  court  of  appeals, 
shall  be  considered  of  no  sub- 
stance on  new  trial.  Wehle  e. 
Conner,  45  Super.  Ot  (/.  db  S), 
598. 

Error  in  not  submitting  qoestion 
of  contributory  negligence  to  jury. 
Eagan  e.  Tucker,  18  Hu$^  847; 
Darling  v.  The  Mayor,  18  JETim, 
840. 

Where  sale  and  delivery  to  cor- 
poration in  action  against  its 
trustees,  defense  being  no  sale, 
with  evidence  of  plaintiff^s  refusal 
to  give  corporation  credit,  is  ques- 
tion for  jury.  Westerfield.  t. 
Radde,  7  Ddf,  826. 
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ObjectioiiB  which  cm  be  ob- 
viated bj  proof,  must  be  fifst 
niied  at  the  trial.  Barnett  v. 
Snyder,  45  Super.  Ct.  (/.  A  8.) 
58S. 

Denial  of  a  motion  to  postpone 
trial,  made  at  the  beginning  there- 
of, on  ground  of  absence  of  a 
material  witness,  is  a  proper  case 
lor  appeal  on  exception,  and  the 
case  on  appeal  must  contain  the 
affidsTits  there  used.  Gallaodet  o. 
eteinmetz,  45  Super.  OU  (J.  d  8.) 


Effect  of  submitting  case  to 
jury  in  two  aspects.  Kingsbury 
e.  Garden,  45  St^per.  Ot.  (J.  A  8.) 
2d4. 

Konsuit  as  a  trial  (Code  Civ. 
Plro.  1 1846).  Van  Doren  e.  Hor- 
ton,  19  iBun,  7. 

An  objection  to  the  sufficiency 
of  the  complaint  may  be  taken  on 
-trial  by  a  motion  to  dismiss;  dis- 
missal of  complaint  is  a  matter  of 
right,  and  not  of  discretion.  Tooker 
€.  Amoujr,  76  N.  T.  897. 

When  a  petitioner  on  rsTersal 
cannot  demand  a  new  triaL  Matter 
of  Head,  74  N.  T.  216. 

Where  lapse  of  time  sufficient 
excuse  for  not  having  called  a  wit- 
ness at  the  trloL  Huebner  v. 
Roosevelt,  7  Daly^  111. 

Indiscretion  of  court  to  allow, 
in  rebuttal,  evidence  that  should 
.have  been  offered  before  resting. 
Huebner  e.  Roosevelt,  7  Daly^  111. 

Questions  relating  to  the  proper 
verification  of  the  answer  cannot 
■  be  raised  at  the  trial.  Schwarz  e. 
Oppold,  74  JSr.  T.  807. 

Trial  must  proceed,  notwith- 
standing disclosure,  made  thereat, 
of  answer  to  veriitod   complaint 


being  unverified.  Schwars  «.  Op- 
pold, 7  Daly,  121. 

Where  refusal  to  strike  out  testi* 
mony  under  cross-examination, 
similar  to  that  received  without 
objection,  on  direct,  not  error. 
Lynch  v.  McNally,  7  DaJf^  186. 

When  exception  to  denial  of 
motion  for  judgment  by  defendant 
at  close  of  plaintiff^  case,  without 
specifying  any  defect^  insufficient. 
Thayer  e.  Marsh,  74  N.  T.  840; 
affi'g  11  Hun,  501. 

When  grounds  of  objection  to 
evidence  need  not*bo  stated.  West 
V,  Lynch,  7  Daly,  245. 

The  point  that  the  ahswer  set  up 
a  counter-claim,  and  that,  as  there 
is  no  reply,  it  is  admitted,  must  bo 
taken  on  trial.  J<Nrdan  e.  National 
Shoe  Ss  Leathet  Bank,  74  Nl  T. 
467. 

Ck>mpari8on  of  handwriting  on 
trial  by  referee.  Hunt  e.  Lawless, 
7  AVb.  New  Cku.  118. 

Disclaiming  answer  to  incompe- 
tent question,  and  declining  to  re- 
ceive it,  in  order  not  to  have  it 
available  on  appeal.  Q*Hagan  t . 
Dillon,  76  N.  T.  170. 

IX.  Thb  Judob^s  Chabob. 

Exceptions  to  charge  must  be 
taken  before  verdjct,  and  reduced 
to  writing  or  entered  in  the  min- 
utes. Power  of  judge  to  allow, 
after  verdict  De  Leon  v.  Eche- 
verria,  45  Super.  Ct.  (/.  db  8.)  240. 

Requests  in  writing  to  charge 
must  be  statements  of  separate  and 
distinct  propositions  to  be  easily 
passed  on  by  the  judge.  Sniffin  e. 
Koechling,  45  Super.  CL  (J.  d  8.) 
01. 

When  general  exception  to  all  of 
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a  charge,  unavailable  on  appeal. 
Arnold  d.  People,  76  if.  Y.  003. 

Instruction  by  court  to  jury  in 
absence  of  counsel,  not  ground  for 
new  trial  where  unprejudiciaL 
Mahoney  o.  Decker,  18  ITtui,  805. 

Comment  on  eyidence  by  judge 
in  charging  jury.  Pierson  e.  Peo- 
ple, 18  Am,  389. 

Error  in  admitting  eridence,  not 
cured  by  directing  jnry  to  disre- 
gard it.  Allen  e.  James,  7  I>a^y, 
18. 

££fect  of  directing  a  verdict  for 
plaintiff  without  taldog  testimony, 
and  afterwards  dismissing  com- 
plaint on  appoint  of  low.  Pre^y- 
terian  Boeiety  e.  Beach,  74  N.  T. 
72. 

Proper  charge  to  jnry  eo  ques- 
tion respecting  validity  of  chattel 
mortgage,  where  mortg^agee  re- 
mained in  possession  and  sold  the 
goods.  Southard  e.  Benner,  7 
Daly,  40. 

Duty  of  making  requests  to 
charge.  David  «.  Williamsburgh 
City  Fire  Ins.  Co.,  7  AJth,  New  Cos, 
47. 

A  party  should  not  be  allowed  to 
ask  a  verdict  upon  one  of  two  or 
more  claims,  wholly  opposite  to 
each  other.  Huzewell  v.  Coursen, 
45  Super.  CU  (/.  &  8.)  2d. 

X.  Vebdict. 

Verdict  not  impeached,  but  cor- 
rected by  sworn  statements  of  jury- 
men. Verdict  invalidated  by  one 
personating  juror.  Dayton  v. 
Church,  7  Abb,  New  Cob,  807. 

XI.   Tbial  in  Crihiiial   Casbs. 
Want  of  diption  to  an  Indict- 


ment, effect  of.    Loomis  «.  People, 
10  Hun,  001. 

Application  of  L.  1872,  ch.  475, 
relating  to  challenges  of  juror  in 
criminal  cases.  Pender  e.  People, 
18  Hwi^  500. 

In  capital  oases  court  only  re- 
quired to  read  or  instruct  jury  in 
relation  to  sections  of  statute 
within  which  case  falls.  Buel  e. 
People,  18  .flkn,  487. 

Error  of  court  of  sessions  in  not 
allowing  defendant  to  withdraw  a 
juror.  McFall  «.  People,  18  JSka, 
882. 

Waiver  of  irregularity  Jn  im- 
paneling jnry  by  withdrawal  of 
challenge  to  the  array.  Pierson  e. 
People,  18  Hun^  289. 

Power  of  court  to  compel  elec- 
tion by  prosecutor  of  ooonts  of  in- 
dictment. Hawker  e.  Feopio,  75 
N  r.  487. 

When  sentence  for  highest  of- 
fense charged  in  indictment,  pro- 
per. Hawker  e.  People,  75  N,  F. 
487. 

Distinction  between  challenge 
for  principal  cause  and  diallenge 
for  favor.  Greenfield  e.  Bsople,  74 
N  F.  277. 

Testimony  given  on  diallenge 
for  principal  cause  may  be  consid- 
ered on  challenge  for  favor. 
Greenfield  e.  People,  74  N.  F. 
277. 

Challenge  to  the  array  of 
jurors  ;  offer  to  try  the  issoe  on 
the  challenge  ;  effect  Cos  v. 
People,  19  Hun,  480. 

What  state  of  mind  will  dis- 
qualify a  juror  in  a  tsriminal  case. 
Greenfield  v.  People,  74  if.  F. 
277. 

What  opinions  do  iiotdiiqna]14r 
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jury  in  nmrdcr  case.  Cox  v.  Peo- 
ple, 10  Bun,  430. 

Wfarat  DOt  n  sufficient  opinion  to 
disqualify,  in  mardcr  case.  Balbo 
«.  People,  10  nun,  424. 

Juror  not  disqualified  by  reason 
of  opinion  formed  from  reading 
newspaper.  Pender  v.  People,  18 
Ihm,  560. 

Proper  charge  respecting  motive 
for  crime.  Pierson  «.  People,  18 
Htfn,  380. 

TROVER. 

When  action  to  be  for  specific 
recovery  instead  of.  Banficld  e. 
Haeger,   7  Abb.   Neis  Com,   818. 

TROY. 

Powers  of  chamberlain  as  to 
advertising.  Francis  «.  City  of 
Troy,  74  K  T.  888. 

Powers  of  board  of  education 
to  employ  counsel.  Johnson  v. 
City  of  Troy,  10  IZtin,  204. 

Salary  of  officers  whose  office 
has  been  abolished.  Porr  9.  City 
9f  Troy,  10  Hun,  228. 

Presentation  of  claim  to  comp- 
troller for  injuries  before  action, 
what  is  sufficient.  Minick  o.  City 
of  Troy,  10  Bun,  258. 

TRUSTS  (and  Tbubtebs). 

Trustee  no  personal  claim  on 
eutui  que  tru$t  for  expenses  and 
costs.  Krekeler  9.  Thaule,  7  Daly, 
152. 

Cestui  que  trust  to  elect  to  take 
investment  with  profit  and  losses 
fur  wliolc  period,  or  hold  trustee 
for  funds,  Vv'ith  interest.  Baker  v. 
DIsbrow,  10  Bun,  20. 

Distinction  between  rat{/le(Uion 
and  adoption  by  trutfeee  under  a 


will  of  testator^s  contract,  and 
assumption  of  same.  Meyers  «. 
Bennett,  7  Ikdy,  471. 

What  is  necessary  to  prove  rati- 
fication by  cestui  que  trust.  Adair 
e.  Brimmer,  74  If,  T.  580,  558. 

Right  of  cestui  que  trust  to  hold 
trustee  for  profit  as  well  as  loss  by 
unauthorized  investment  Baker 
9.  Disbrow,  8  Bstff.  8urr,  848. 

One  cestui  gue  trust  may  insure 
his  interest  for  his  own  private 
benefit.  Harvey  e.  Cherry,  76 
K  7.  487. 

Liability  of  trustee  not  actively 
engaged  as  such  for  investment 
of  co-trustee.  Paulding  «.  Mar- 
vin, 8  Red/,  Starr.  806,  note. 

Liability  of  trustees  for  loss  by 
unauthorized  purchases  of  real  es- 
tate, made  in  good  faith.  Baker  «. 
Disbrow,  8  Redf,  Burr,  848. 

Liability  of  trustee  for  misappro- 
priation by  co-trustee.  Bates  «. 
Underbill,  8  Be^.  Surr.  865. 

Fund  liable  for  taxes,  charges, 
and  interest  on  mortgage,  where 
land  devised  in  trust.  Bates  e. 
Underbill,  8  liedf,  Surr.  865. 

Liability  of  trustees  for  improper 
investments.  Baker  e.  Disbrow,  18 
Bun,  20. 

In  articles  of  separation,  a  trustee 
of  an  express  trust.  Dupro  e.  Rein, 
7  Abb.  New  Cos.  256. 

When  judgment  against  corpora- 
tion conclusive  against  trustees  and 
stockholders.  Hastings  v.  Drew, 
76  N.  T,  0. 

When  personal  judgment  cannot 
bo  rendered  against  trustee  under 
will  on  contract  by  testator  for  the 
construction  of  a  building.  Meyers 
e.  Bennett,  7  Daly,  471. 

Validity  of  trusts  to  sell  residuary 
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dfttate  nnd  iiiTos'tand  hold  proceeds 
in  trust.  NcwcU  t,  Nicbolft,  75 
jr,  r.  78;  affi'g  12  Eun,  C04. 

When  constitution  of  trost  by 
donor  in  himself  sufficient  evidence 
of  gift  of  deposit  in  savings  bank. 
Martin  e.  Funk,  75  N.  T.  184. 

When  trustees  of  union  free 
school  districts  not  personally  lia- 
ble for  negligence.  Bassett  v. 
Fish,  75  If.  F.  808;  rov*g  12  Hun, 
200. 

One  receiving  land  in  trust  to 
convey  to  another,  by  execution  of 
deed  to  that  person  terminates 
trust,  and  trustee  acquires  no  equity 
in  property  by  subsequently  seiz- 
ing unrecorded  deed.  Erekeler  €. 
Thaule,  7  Dubj,  152. 

When  acts  of  trusteo  who  holds 
a  XMitent  in  his  name  for  corporation 
for  purposes  of  renewal,  in  granting 
license  for  use  of  patent  to  third 
person,  constitute  fraud  upon  cor- 
poration and  violation  of  trust. 
Consolidated  Fruit  Jar  Co.  v. 
Mason,  7  Daly^  64. 

Subscribing  witness,  competency 
of  trustee  of  corporation  mortgiigor 
as.  Canandaigua  Academy  e.  Mc- 
Eechnic,  10  Run,  02. 

Words  **  in  trust  "in  certificate 
of  stock  sufficient  notice  of  trust  to 
impose  obligation  of  ascertaining 
authority  to  sell  or  hypothecate. 
Budd  V,  Munroo,  18  Hun,  310. 

How  a  corporation  can  create  n 
trust  fund  for  benefit  of  a  particu- 
lar class  of  debtors  and  not  render  it 
liable  to  others.  Rogers  Locomo- 
tive Works  c.  Kelly,  19  Hun,  899. 

Trust  for  trustee  and  others  may 
be  enforced  by  latter  against 
former.  Ireland  €.  Ireland,  ISHun, 
802. 


Appointment  of  beneficiary  at 
trustee  docs  not  invalidate  trust. 
Rogers  v.  Rogers,  18  Hun,  409. 

Void  trust  from  uncertainty  of 
beneficiary.  Matter  of  Abbott,  8 
Red/.  8urr.  808. 

Bate  of  interest  chaiged  against 
trustee  on  funds  for,  misappro- 
priated by  a  co-trustee.  Bates  «. 
Uuderhill,  8  Be^.  Burr.  865. 

Commissions  of  trustees  who 
have  been  allowed  commissions 
as  executors.  Matter  of  Carman,  8 
Redlf,  Burr.  40. 

Power  of  surrogate  to  discharge 
testamentary  trustee.  Matter  of 
Bernstein,  8  Bed^.  Burr.  20;  Blake 
r.  Sands,  8i2^.  Burr.  108. 

Action  against,  for  violation  of 
a  limited  trust,  what  constitutes  a 
cause  of  action.  Morris  e.  Webb, 
45  Buper.  Ct.  (J.  d  B.)  802. 

Construction  of,  in  relation  to 
selling  land  and  distributing  pro- 
ceeds. Lea  V.  Fabbri,  45  Buper. 
CL  {J.  dk  5.)  301. 

TURNPIKE   COMPANIEa 

Turnpike  company  liable  for 
negligence  in  piling  stones  by  road 
in  a  manner  to  frighten  horses. 
Eggleston  v.  Columbia  Turnpike 
Road,  18  ffun,  140. 

ULTRA  VIRES. 

When  changes  in  plan  for  a 
public  work,  not.  Kingsley  e. 
City  of  Brooklyn,  7  Abb.  New  Cob. 
28. 

UNDERTAKING. 

Necessity  of  notice  of  entry  of 
order  or  judgment  of  afiirmanco, 
before  action  on.  Rae  v.  Beach, 
70  N.  T.  104, 
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Liability  of  sole  surety  on  under- 
taking on  appeal.  (Co<1o  of  Pro. 
340;  Code  Civ.  Pro.  1,834.) 
Gottwald  V.  Tuttle,  7  Dalif,  105. 

Copy  of  order  affirming  judg- 
ment on  appeal  not  suffiqient 
notice  of  entry  of  judgment  to 
sustain  action  against  sureties. 
(Code  of  Pro.  {  848;  Code  Civ. 
Pro.  1,800.)  Rao  e.  Harteau,  7 
Daly,  05. 

Indemnification  of  sureties  on 
appeal,  not  to  lie  considered  in 
action  against  them  by  judgment 
creditors.  Rac  v.  Harteau,  7  Daly, 
95. 

Attachment  of  judgment  carries 
with  it  undertaking  on  appeal. 
Judgment  creditor  can  only  bring 
action  on  such  undertaking  by 
discharging  attachment.  Wehle 
V.  Spellman,  75  N.  T,  585. 

When  judgment  against  sureties 
will  be  set  aside  at  the  discretion  of 
the  court,  and  new  trial  ordered. 
Wet  tig  o.  Moltz,  45  Super.  Ot,  (J, 
d  8,)  880. 

Sureties  should  be  relieved  in 
equity  where  the  principal  ceases 
to  be  liable.  Wettig  d.  Moltz,  45 
Super.  CL  (J.  <fc  8.)  380. 

Liability  on  undertaking  on  ap- 
peal, becomes  fixed  by  affirmance 
and  terminated  by  other  undertak- 
ings on  a  subsequent  appeal. 
Church  V,  Simmons,  10  Jlun,  220. 

USAGE. 

YHint  kind  of  usage  necessary  to 
be  shown  to  vary  and  limit  mean- 
ing of  written  contract.  Proof 
tlicrcof.  Dickinson  v.  City  of 
Poughkccpsie,  75  N.  Y.  05;  affi'g 
7  Hun,  1. 

In  New  York  city,  as  to  regulat- 


ing, grading  and  paving  itreets,  not 
takeu  judicial  notice  of.  Matter  of 
Walter,  75  J^T.  F.  854;  rev'g  14 
Run,  148. 

USURY. 

In  promissory  note  first  negoti- 
ated out  of  this  State.  Dickinson 
V,  Edwards,  7  Abb.  New  Cos.  65. 

A  defense  in  foreclosure  to  mort- 
gage; who  may  set  up.  Knicker- 
bocker Life  Ins.  Co.  «.  Nelson,  7 
Abb.  New  Ca$.  170. 

YHien  new  security  substituted 
for  those  tainted  with  usury  is 
void.  Treadwell  v.  Archer,  70  N 
r.  106. 

An  accommodation  indorser  of  a 
corporation's  note  cannot  set  up 
usury.  Stewart  e.  Bramhall,  74  N, 
F.85. 

Effect  of  lease  being  given  in 
pursuance  of  usurious  agreement  on 
right  to  institute  summary,  pro- 
ceedings.  People  ez  rel.  Ainslee  e. 
Hewlett,  76  N  T.  574. 

In  agreement  for  share  of  profits 
to  compensate  for  loan.  Richard- 
son V.  Hughitt,  76  N.  T.  55. 

National  banks  cannot  discount 
business  paper  at  a  greater  rate 
than  7  per  cent.  Johnson  «.  Na- 
tional Bank  of  Glovers ville,  74  N. 
T.  820. 

When  setting  up  usury  in  answer 
a  defense,  not  a  counter-claim. 
Equitable  Life  Assurance  Soc.  e. 
Cuyler,  75  N.  T.  506;  affi'g  12 
Hun,  247. 

Facts  alleged  in  answer  by  ac- 
commodation indorser  sufficient  to 
show  usury  and  authorize  forfeit- 
ure under  United  States  banking 
act.  Nat.  Bank  of  Auburn  r. 
Lewis,  75  N  7.  516;  rev'g  10 
irtu^468. 
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Whea  payment  to  broker  or 
agcut  of  mortgagor  for  services 
does  not  coostitute.  Moore  c.  Bo- 
gart,  10  Hun,  227. 

What  does  amount  to,  in  case  of 

an  agent  exacting  a  honui,    Sniffin 

V.  Eoechling,  45  Super.  €t.  (Jl  <ft 

5.)  61. 

VALUE. 

Ptoof  of,  in  action  for  delivery 

of  chattel.     Hoffman  v,  Conner,  7G 

N.  r.  121. 

VARIANCE. 

When  question  of  variance  not 
to  be  raised  on  appeals  where  there 
was  no  question  as  to  plendiogs  on 
the  triiil.  Luughran  v.  Smith,  75 
JV.  T,  203;  affi'g  11  Hun,  311. 

Material  variance  where  answer 
alleges  duress  by  one,  and  the  evi- 
dence is  of  duress  by  another. 
Lord  r.  Lindsay,  18  fTim,  484. 

VENDOR  AND  PURCHASER. 

When  neither  covenant  against 
use  as  a  cemetery  nor  general  cove- 
nant against  nuisances,  an  incum- 
brance. Floyd  «.  Clark,  7  Ahb. 
New  Ca$.  180. 

Effect  of  giving  a  release  on  the 
rescission  of  a  contract,  on  the 
right  to  recover  back  purchase- 
money  already  paid.  Tice  c. 
Zinsser,  70  JV.  F.  540. 

When  vendor^s  lien  constitutes  a 
prior  equity  to  that  of    a  mort 
gage  for  material.     Kendall  t,  Nic- 
buhr,  45  Super.  Ct.  (J.  <fe  S.)  542. 

Liability  of  real  estate  in  New 
York  city  held  by  purchaser  in 
good  faith  for  assessment  marked 
paid  at  time  of  purchase,  but  paid 
by  wrong  person,  who  subsequently 
recovered  his  money.     Cumen  e. 


The  Mayor,  Ac.  of  the  City  of  New 
York,  7  Daly^  544 ;  rev'd  by  Court 
of  Appeals. 

Order  for  purchase  and  tale 
thereon.  Fish  «.  Norton,  74  N. 
r.  614. 

Bona  fidee  of  sale  with  right  to 
repurchase,  where  vendor  remains 
in  possession,  is  question  for  Jury. 
Mahler  e.  Schloss,  7  Daly,  201. 

When  vendors  who  have  an 
equitable  lien  on  chattels  to  be 
sold  by  a  receiver  of  a  firm  may 
restrain  sale,  or  have  it  made  sub- 
ject to  their  lieu,  or  demand  ap- 
plication of  proceeds  to  payment 
of  their  lien.  Hustede.  Ingraham, 
75  K  r.  251. 

Effect  of  provision  in  contract 
to  purchase  land,  that  if  it  is  not 
performed  by  a  certain  date  it 
shall  be  void.  Bostwick  e.  Frank- 
field,  74  jy.  F.  207. 

When  the  equitable  doctrine 
that  treats  one  who  has  contracted 
to  purchase  land  as  owner,  will  not 
bo  applied.  Bostwick  v,  Frank- 
field,  74  N.  T,  207. 

VENUE. 
When  order  refusing  to  change 
the  place  of  trial  is  not  reviewable 
in  court  of  appeals*    Abrahams  c. 
Bensen,  70  N.  T,  020. 

VERBAL  AGREEMENT. 
Agreement  by  one  holding  funds 
to  pay  debt  contracted  by  another, 
not     within    statute    of    frauds. 
Cock  V,  Moore,  18  Hun^  31. 

VILLAGES. 

Duty  of  village  as  to  repairing 
highways.  Weed  €.  Village  of 
Ballston  Spa,  70  N.  T,  820. 

Village  trustees  to  keep   side- 
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walks  in  re(inir.     Koch  f.  VilUge 
of  EdgewiktcT,  18  Hun,  407, 

Itiglit  to  demand  jury  in  trial 
before  police  jusUce  of  village. 
People  ix  rel,  Dorgin  r.  Cor,  "Q 
JK  r.  47. 

Riglit  of  villaga  ordtnnnco  to 
impow  «  TBriable  penalty  for  sales 
bj  Dnction  without  licecBc.  Vil- 
laga of  Deposit  g.  Pitts,  18  Bun, 
475. 

Consent  of  village  trustees  to 
eniible  Bupervisera  of  count;  tn 
procure  loan  on  town  to  repair 
TillHgo  (treeta.  People  a 
Weeks  «.  Superviiora  of  Qi 
18  llun,  4. 

Riglit  of  adjacent  owner  to  fill 
Ilia    lot,    ID     to    surfncc 
Barkley  e.  Wilcox,  19  Euji, 

WAIVER. 

Of  irr^;nlaritiet  in 
to  take  testimony  must  be  in  writ- 
ing. Haaon  &  H.  Organ  Co.  c. 
Pugaley.  10  Hun,  282, 

Of  right  of  Tcmoval  of  cnusc. 
Tiigman  0.  National  Stcumship 
Co.,  70  Jf.  r.  207, 

An  exception  is  not  wuivcd  by 
not  being  urged  in  sn  intermediate 
appellate  court.  Cohn  c.  Gold- 
man, 76  if.  r.  234. 

The  benefit  of  an  exception  is 
not  tost  by  attempting  to  comply 
with  the  erroneous  ruling.  Nick- 
erson  n.  Rugor,  70  JV.  F.  279. 

Defense  by  auretj  on  appeal  of 
n  on -service  of  notice  of  juilgmcni 
of  affirmance,  when  not  waived, 
Biic  o.  Bcacli,  70  K  T.  IG4. 

Defense  of  former  adjudication, 
when    not  waived    bj  failure   b 


allege  it.  Jes  v.  Jacob,  7  Jib. 
JVew  Cat.  462. 

What  i*  not  waiver  of  loreties' 
rights.  Borvej  •.  Cherry,  76  2f. 
7.  439. 

Of  forfeiture  in  life  ininronc*. 
Micsell  e,  Olobe  Mutual  Life  Ina, 
Co.,  76  K  r.  116. 

Of  conditiona  in  inaaranGe  pol- 
icy. Whited  V.  Oeimuia  Fire 
Ins.  Co.,  70  Jf.  r.  416. 

WLcn  «tiver  of  officer  of  corpo- 
ration inures  to  iia  benefit,  and  not 
liis.  When  delay  to  pmaecute  not 
waiver  of  right  of  Dction.  Brook- 
lyn Crosaiown  R.  R.  Co.  v.  Strong, 
75  y.  r.  B91. 

WAREHOUSmO. 

Transfer  of  receipts  for  pordon 
of    baric;   delivered    under    one 
ogreemeot    for    manufacture    into 
malt,    mode    subject    to     Hen    of 
charges  for  malting  entire  quan- 
tity.    Wliito  V.  Hi>;t,  7  Half/,  238. 
When  a  warebouae-kceper  la  not 
titled  to  bond  of  indemnity  from 
ic  oivncr.    Right  of  warehouao- 
iQ  to  maintain  interpleader,  but 
right  todemand  security  against 
II  prior  mortgagee.      BanSeld    ■. 
Uocgcr,  7  Abb.  Sew  Cat.  818. 

here  right  to  payment  for 
go  as  a  condition  precedent  to 
right  of  removal  of  goods,  waived 
by  absolute  refusal  to  deliver, 
and  jiroperty  converted  thereby. 
Long  Island  Brewery  Co,  ».  Piti- 
patrick,  18  /Tun,  880. 

ReajmaaibiHty  of  warchouaemnn. 
Curliar,  Del.,  Lack,  &  Western  R. 
R.  Co.,  74  JV.  r.  116,  123. 

railroad  liablo  ai  wniD- 
bouaenuu    for   baggage    uncdlcd 
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lor.  Mattcflon  v,  N.  Y.  C.  &  H. 
R  R.  R.  Co.,  70  N.  7.  881. 

What  necessary  to  be  shown  to 
render  warehouseman  liable  for  loss 
of  goods  by  theft  Claflin  o.  Meyer, 
75  N,  7.  200;  rev'g  48  Super.  Ct. 
(/.  d  8.)  1. 

When  a  warehouseman  liable  for 
goods  stolen  from  his  custody. 
Sufficiency  of  evidence  to  go  to 
jury  on  question  of  negligence. 
Mudan  «.  Covert,  45  Super.  Ct,  (J. 
db  S.)  245. 

WARRANTY. 

Does  not  extend  to  known  de- 
fects. Bennett  v.  Buchan,  70  2f. 
r.  880. 

Water-courses. 

Right  to  discharge  sawdust  into 
running  stream.  Prentice  «.  Qeigcr, 
74  N.  7.  841. 

Right  of  adjacent  owner  to  fill 
up  and  improve  his  village  lot,  as 
to  surface  water.  Barkley  v.  Wil- 
cox, 10  Hun,  820. 

WEIGHTS. 

Inspection  of  weights  and  meas- 
ures confined  to  those  used  by 
vendors.  Hettenbach  v.  N.  Y.  Cen- 
tral &  Hudson  R.   R.  R.  Co.,  18 

J7(/n,  129. 

WILL. 

n.  Testamentary  Capacitt  Aim 
Undue  Influence. 

Effect  of  codicil  being  written 
by  beneficiary,  on  presumption  of 
execution  without  undue  influence. 
Booth  V,  Kitchen,  8  Bed/.  Surr. 
52. 

When  testimony  of  attending 
physician  is  admissible  on  mental 
capacity  of  testator  under  Code  of 


Civ.  Pro.  {  884.  Staunton  o.  Parker, 
10  Hun^  55. 

What  influence  over  testator  in- 
validates a  will.  Waito.  Breeze,  18 
Hun,  408. 

nL  What  Passes  bt  Will,  ahd 

WHO  MAT  TAKE. 

Who  '*  presumptively  entitled  to 
the  next  eventual  estate*'  of  ac- 
cumulation not  provided  for  by 
will.  Van  Embuigh  e.  Ackerman, 
8  Bedf.  Surr.  400. 

Persons  '*  presumptively  entitled 
to  the  next  eventual  estate  "  where 
disposition  of  personal  property  ia 
invalid.  Grant  v.  Grant,  8  Bety. 
Surr.  288. 

IV.  Mode  of  Execution. 

Sufilciency  of  execution  of  will 
in  foreign  country  to  comply  with 
New  York  statute.  Odell  v.  Lud- 
lum,  8  Bedf.  Surr.  181,  note. 

Effect  of  valid  codicil  .on  invalid 
will.  Proctor  v.  Clarke,  8  Bed/. 
Surr.  445. 

What  is  sufficient  evidence  of  the 

execution.  Dack  v.  Dack,  10  JJun, 

G80. 

Vn.  VALronr. 

Void  disposition  of  income  on 
ground  of  accumulation  for  more 
than  two  lives.  Grant  v.  Grant,  8 
Bed/.  Surr.  283. 

Invalid  devise  of  real  estate,  how 
saved  by  conversion  to  personal 
property  through  power  to  executor 
to  sell.  Grant  v.  Grant,  8  Bed/ 
Surr.  283. 

Validity  of  devise  to  benevolent 
and  charitable  corporation  made 
within  two  months  before  death  of 
testatrix  leaving  no  child  or  parent. 
Lawrence  e.  Elliott,  8  Be^»  8urr» 
285, 
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Construction  of  conditional  leg- 
acy to  benevolent  society.  Legacy 
void  for  uncertainty.  Livingston 
0.  Gordon,  7  Ahb.  New  Com,  53. 

Will  sustained,  notwithstanding 
te8tati)r*s  discrimination  in  favor  of 
one  child.  La  Baa  v.  Yanderfoilt, 
8  Be^f.  Burr,  884. 

IX.  Probate. 

What  is  sufficient  application 
for.  Wright «.  Fleming,  19  Hun^ 
870. 


X.    EVIDEKCB    AND     THE     COXPB 
TENCT  OF  WITKE88B8. 

No  presumption  in  law  of  sur- 
vivorship of  persons  perishing  by 
common  disaster.  Burden  of  proof 
on  one  claiming  under  a  will  by 
survivorship.  Vesting  of  title  to 
property.  Newell  «.  Nichols,  76 
K  r.  78;  affi'g  12  Hun,  C04. 

Mental  capacity  of  the  testator, 
admissibility  of  evidence  of  attend- 
ing physician  as  to,  under  the  Code 
of  Civ.  Pro.  §  834.  Staunton  v. 
Parker,  19  Him^  55. 

Qualification  of  executor  as  wit- 
ness on  probate  of  will.  Effect  of 
additional  compensation.  Reeve  v, 
Crosby,  8  Be^,  Surr.  74. 

Admissibility  of  declarations  of 
legatee  as  to  undue  infiuencc  upon 
testator.  La  Bau  €.  Vanderbilt, 
8  Bidf.  Surr,  884. 

Executor  and  legatee  as  witness 
to  prove  execution  of  will.  Code 
Pro.  §  899.  Beovc  v.  Crosby,  8 
liedf.  Surr,  74. 

XI.    Iktbrpubtatiok   ahd 
Effect. 

2.  Chargei, 

What   constitotes   sapport  and 


maintenance  under  a  will,  choice  of 
residence,  allowance  for  clothes, 
education.  Borst  v.  Crommie,  19 
Hun,  209. 

8.  LimUationi, 

When  remainder  over,  a  coodir 
tional  limitation,  and  not  a  condi* 
tion  precedent.  Newell «.  Nichols, 
75  JIT.  r.  78;  affi'g  12  Hun,  604. 

10.  Particular  Words  and  Phra$e9, 

What  constitutes  a  bequest  of 
interest  on  money,  and  not  an 
annuity.  Jackson  «.  Atwator,  19 
Hun,  627. 

Where  **and  her  heirs  forever*' 
are  words  of  substitution  and  not 
limitation.  Williams  «.  Seaman, 
3  Bed/,  Surr.  148. 

Effect  of  giving  residuary  estate 
to  a  corporation  '*as  a  fund^'  on 
its  title  to  the  realty.  Lawrence 
V,  Elliott,  8  Bed/,  Surr,  285. 


18.   Vesting, 

Vesting  of  legacy  to  be  held  in 
trust  for  benefit  of  legatee,  for  a 
specified  time  and  then  paid  over. 
Warner  v,  Durant,  76  N.  T.  188. 


WITNESSES. 

IV.   COMPBTENOT. 

1.  In  OeneraL 

Admissibility  of  opinion  of  ex- 
perts aq  to  genuineness  of  a  signature 
ui>on  comparison  of  it  in  court 
with  one  admitted  to  be  genuine. 
Who  qualified  as  such  experts. 
Miles  €.  Loomis,  75  y,  Y,  288; 
xifS:^  10  Uun,  872.  Overruling,  so 
far  as  in  conflict.  People  e. 
Spooner,  1  I)ea^.  848;  Jackson  esi 
dtm.    V.    Phillips,    9     (km.    94; 
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Fhoniix  F.  Ins.  Co.  v.  Philips,  18 
Wend,  81. 

ToatimoDj  of  expert  as  to  hand- 
writing.  Hynes  v,  HcDennott,  7 
Ahb.  New  Ca$.  98. 

Opinion  of  witness  when  not 
necessary.  Booth  v,  Clevehind 
Mill  Co.,  74  JV.  r.  15,27. 

Effect  of  receiving  testimony 
without  objection  on  motion  to 
strike  out  on  discovering  incom- 
petency of  witness.  Montgomery 
o.  Miller,  3  Bedf.  8urr.  154. 

2.  FeUm. 

Competency  as  witness  here  of 

person     convicted    of    felony  in 

another  State.  Sims  v.  Sims,  75 
N,  T.  466;  rcv'g  12  Hun,  281. 

6.  Phyiieian;  Clergyman. 

Who  can  waive  objection  to  o 
family  physician  giving  testimony 
concerning  matters  derived  from 
professional  treatment  of  a  testator. 
Staunton  v,  Parker,  10  Hun,  65. 

8.    Peraons  Interested  in  the  Event, 
Incompetent, 

Qualification  of  executor  as  wit- 
ness on  probate  of  will.  Reeve  v, 
Crosby,  8  Bedf.  Surr.  74. 

0.  Competency,  and  Mode  of  Exam- 
ination of  Parties  and  Interested 
Persona,  under  the  Code. 

Competency  of  co-party  under 
Code  of  Civ.  Pro.  §  829,  to  testify 
in  behalf  of  Iiis  fellow  party  con- 
ceroing  personal  transactions  with 
a  deceased.  Ely  v,  Clute,  10  Hun, 
85. 

V.    CnEDIBILITT. 

1.  In  General. 
When  all  the  testimony  of  a  wit- 


ness will  not  be  disregarded  becaase 
part  is  false.  Deering  v.  Metcalf, 
74  JV.  T,  501. 

2.   Impeaching. 

Witness  not  to  be  impeached  on 
cross-examination  by  showing  omis- 
sion on  former  trial  to  state  circum- 
stances testified  to  at  the  one 
pending.  Huebner  v.  Roosevelt, 
7  Daly,  111. 

Sworn  charges  before  police 
magistrate,  and  indictment,  inad- 
missible to  impeach  witness  where 
no  conviction  had.  West  v.  Lynch, 
7  Daly,  245. 

Questions  affecting  credibility  of 
witness.  The  People  v.  Crapo,  76 
N.  T,  288. 

What  is  not  sufficient  to  show 
hostility.  Gale  v.  N.  T.  C.  &  H. 
R.  R.  R  Co.,  76  N.  T,  694. 

VI.  RuLRs  OF  Examination. 
2.   Questions  and  Answers. 

Cross-examination  of  an  accused 
offering  himself  as  a  witness, 
proper  lines  of.  People  9.  Qenet, 
10  Hun,  91. 

On  cross-examination,  a  witness 
may  be  asked  if  he  had  been  in- 
dicted, and  if  he  had  endeavored 
to  avoid  arrest.  Ryan  v.  People, 
19  Hun,  188. 

May  be  questioned  as  to  different 
evidence  before  grand  jury.  New 
York  Guaranty  &  Indemnity  Co. 
n,  Gleason,  7  Ahb.  New  Cas.  834. 

Statements  of  deceased  partner 
to  third  persons  admissible  against 
survivor.  (Code  Civ.  Pro.  §  839.) 
Klock  T,  Bcekman,  18  Hun,  502. 

Where  agreement  by  devisee  is 
based  on  verbal  contract  with  de- 
ceased, evidence  of  that  contract 
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admissible.  (Code  Civ.  Pro.  §  820.) 
Titus  V,  O'Connor,  18  Buny 
878. 

Personal  transactions  with  de- 
ceased admissible  on  behalf  of 
plaintiff  in  action  against  one  in- 
demnified by  the  administrator 
against  the  claim.  Severn  «.  Na- 
tional 8tate  Bank  of  Troy,  18  ffun, 
228. 

Vn.  Exemption  and  Pbiyileos 
OF  Witness. 

Non-resident  cannot  be  served 
with  a  summons  while  attending  a 
court  in  this  State  as  a  witness. 
Grafton  o.  Weeks,  7  JDaly^  628. 


VIIL  Examination  of  Pabtt. 

Affidavit  for  order  of  examina- 
tion of  party  before  trial  need  not 
contain  as  many  facts  as  bill  of  dis- 
covery. A  strict  compliance  with 
statute  only  required.  Hyneso. 
McDermott,  7  DoZy,  618. 

Examination  before  trial  under 
§801,  Code  of  Pro.  not  granted 
when  facts  disclosed  might  crimi- 
nate. Phoenix  v.  Dupuy,  7  Daly, 
288. 

Examination  before  trial  not 
granted  to  prove  malice  where  in 
action  for  libel  no  actual  malice  or 
special  damage  is  set  forth.  Phos- 
nix  V,  Dupuy,  7  JMy^  288. 


ADDENDUM  AND  ERRATUH 


The  opinion  in  Brown  v.  Johnston,  p.  193  of  this  Tolame,  was  de- 
livered orally  at  the  close  of  the  argument.  At  the  end  of  the  opinion 
on  page  104  insert:  '*  There  was  no  appeaL" 

At  the  end  of  opinion  in  Donnelly  o.  Shaw,  p.  264,  cancel  the 
statement  which  appears  in  early  copies  that  '*  No  appeal  was  prose- 
cuted." Appeal  was  prosecnted  and  the  decision  reversed.  See  17 
AifiHp.  664. 
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